
FortisBC Energy Inc. and City of Surrey  
Applications for Approval of Terms for an Operating Agreement 
Project No. 1598915 

CITY OF SURREY’S RESPONSE TO BCUC INFORMATION REQUEST NO. 1 
FILED:  September 29, 2017  Page 1 of 68 

24251.130640.IDW.14155149.4 

A. EXISTING AND PROPOSED AGREEMENT OVERALL

 Reference: INTRODUCTION 1.0
Exhibit B2-1, Section 1, p. 1  
Enforceability of 1957 Agreement  

On page 1 of the City of Surrey’s application for approval of terms for an operating agreement 
with FortisBC Energy Inc. (FEI) (Application) filed with the British Columbia Utilities 
Commission (Commission), it states that “…FEI and its predecessors have occupied and used 
public places in Surrey for the purposes of natural gas distribution pursuant to a Natural Gas 
Distribution Agreement (the “1957 Agreement”) between the British Columbia Electric 
Company Limited and the Corporation of the District of Surrey.” 

Further, in regards to City of Surrey and FEI’s position on the 1957 Agreement, the Application 
states that “for some time, the parties have not agreed on the scope, validity and enforceability of 
the 1957 Agreement…” Consequently, City of Surrey states that “for the last two years the 
parties have been attempting to reach agreement on new terms (an “Operating Agreement”) to 
replace the 1957 Agreement and provide certainty going forward.” 

City of Surrey attached as Appendix B to the Application, a proposed Operating Agreement. 

1.1 Please discuss whether City of Surrey views the 1957 Agreement as unenforceable 
and why. Please provide evidence to support your position. 

RESPONSE: 

The validity, enforceability and scope of the 1957 Agreement are all moot points. 

To the extent the 1957 Agreement was, prior to the Interim Agreement dated November 8, 2016, 
binding and enforceable, the parties have in the Interim Agreement agreed to its termination.  A 
copy of the Interim Agreement has been provided as Appendix A to Surrey's application.  

By entering into the Interim Agreement, Surrey and FEI have acted responsibly and in a manner 
contemplated by the legislative scheme and have avoided unnecessary litigation that would not 
be in the public interest. 

In any event, Surrey’s view is that there is no merit to the notion that the 1957 Agreement is 
binding and enforceable with respect to all past, present and future natural gas infrastructure FEI 
might install and operate in the city. 

The following is a summary of some of the key arguments Surrey would make in support of a 
finding that the 1957 Agreement has been terminated and is not enforceable.  The following is 
not an exhaustive list of all arguments, nor does it identify all the evidence that Surrey would 
rely upon in support of its position that the 1957 Agreement is not enforceable.  As in any 
litigation process, Surrey would, among other things, rely on extensive document discovery and 
examinations for discovery in the same way Surrey did in the litigation between the parties that 
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resulted in the Court confirming the 1956 Agreement has been terminated. 

Surrey's position is that the 1957 Agreement has been terminated by fundamental breach, 
repudiation, breach of condition(s) and/or notice. 

Justice Pearlman held that the 1956 Agreement had been terminated by fundamental breach and 
repudiation.  In coming to this decision Justice Pearlman found, among other things, that FEI’s 
refusal to perform the upgrade work until Surrey accepted FEI's terms (which were inconsistent 
with the terms of the 1956 Agreement) deprived Surrey of substantially the whole of the 
commercial benefit of the 1956 Agreement and committed a breach that went to the root of the 
contract.  Justice Pearlman held that FEI's delay in performing the pipeline upgrade was a 
fundamental breach of FEI’s obligation to carry out work with “reasonable speed” when 
requested to do so by Surrey.  Justice Pearlman further found that Surrey had accepted the 
repudiation when it delivered its application to the Oil and Gas Commission (OGC). 

In asserting its view that the 1957 Agreement has also been terminated by fundamental breach 
and repudiation, Surrey would rely on some of the same evidence that was before Justice 
Pearlman as well as project specific evidence and evidence related to other projects. 

The conduct examined in the Fraser Highway dispute, which led to the findings of fundamental 
breach and repudiation of the 1956 Agreement, mirrors FEI’s conduct over the years in many 
other projects in Surrey.  The common theme being, Surrey has incurred delays, additional costs 
and third party claims because of FEI’s conduct. Unless Surrey agreed to the terms demanded by 
FEI, notwithstanding that the terms are inconsistent with the terms of the 1957 Agreement, 
necessary alterations and relocations of FEI pipelines to accommodate Surrey highway and 
infrastructure projects was not or would not be performed by FEI.  Among other things, before 
beginning to review Surrey designs, FEI required, in advance, essentially a blank cheque in the 
form of a purchase order and agreement to cover any and all costs FEI incurred regardless of any 
estimate that it may have provided.  FEI also required Surrey’s agreement to other terms and 
conditions unfavourable to Surrey and inconsistent with the terms of the 1957 Agreement. 

Faced with the risk of additional costs and liability associated with project delays, including 
claims by third party contractors who have been awarded the construction project and the risk of 
losing federal or provincial project funding tied to deadlines, Surrey has had no option but to 
accede to FEI’s demands over the years and to, among other things, make applications to the 
OGC seeking orders that FEI perform the necessary pipeline work in an effort to mitigate delay. 

Like the 1956 Agreement, the 1957 Agreement similarly contained an obligation to carry out 
work with reasonable speed: 

4. Upon the written request of the Corporation or the Municipal Engineer on its 
behalf, the Company shall change the location (which in the case of pipe means any 
change of either or both of line and elevation) of any part of the said works on public 
property to some other reasonable location on public property, and shall carry out 
each such change with reasonable speed. 
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Recent projects where Surrey’s work was delayed by FEI and as a result Surrey incurred 
additional costs and/or claims include, but are not limited to, the following: 

a) Surrey works associated with Robert’s Bank Railway Corridor Combo Project (192nd 
Street Overpass) were significantly delayed as a result of FEI’s conduct and resulted in a 
delay claim in excess of $1.7 million dollars which FEI has refused to pay.  The nature of 
FEI’s conduct is summarized in Surrey’s demand letter to FEI which is the nature of 
evidence Surrey would advance. A copy of the letter is provided as Attachment 1.  
 

b) Surrey highway and intersection improvements in and around the most northerly 
intersection of 168th Street and 48th Avenue for which design drawings were submitted to 
FEI in April 2010 and because of FEI refusing to perform necessary work to 
accommodate the project, Surrey had no option but to make an application to the OGC in 
November 2010 ultimately obtaining an Order in February 2011 from the OGC requiring 
FEI to perform the necessary pipeline work.  FEI did not complete the pipeline work until 
June 2011.  Samples of evidence Surrey would rely on are provided as Attachment 2. 

The project impacted a high pressure pipeline owned and operated by FEI located within 
168 Street that extended along 168th Street approximately between the intersection of 
32nd Avenue and 168th Street and the intersection of 80th Avenue and 168th Street in 
Surrey, British Columbia. 

In addition to failing to comply with the obligation to carry out work with “reasonable speed”, in 
Surrey's view FEI has also breached the provisions related to indemnification and obtaining 
Municipal Engineer approval, and the provisions related to not damaging municipal 
infrastructure demonstrating further repudiation of the 1957 Agreement.  On the later point of 
damage to municipal infrastructure, see Attachment 3. 

Moreover, FEI created and issued permits to Surrey incorporating terms that, in Surrey's view, 
effectively rewrote the indemnity obligations and imposed additional liabilities and obligations 
on Surrey that amounted to a breach of the 1957 Agreement and that also demonstrate 
repudiation of the 1957 Agreement.   

As a result of fundamental breach, repudiation (which has been accepted by Surrey) and by 
breach of condition(s), Surrey believes that it has been discharged from any further performance 
of the 1957 Agreement. 

The conduct of the parties and the absence of evidence that the 1957 Agreement has been relied 
on or applied by the parties also supports a finding that the agreement has been repudiated. 

In addition, as the 1957 Agreement has no termination clause, it is terminable upon reasonable 
notice which Surrey has effectively given on numerous occasions.  
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1.2 If the Commission does not approve the proposed Operating Agreement, please 
discuss what City of Surrey’s next steps would be. 

RESPONSE: 

If the Commission does not approve an operating agreement for Surrey and FEI, Surrey would 
consider applying for leave to appeal the Commission’s decision and consider seeking a 
declaration that the 1957 Agreement has been terminated.  Surrey would also consider other 
options available to it including, but not be limited to, enforcing FEI compliance with Surrey by-
laws and property rights.  On this latter point, pursuant to s. 35 of the Community Charter, the 
soil and freehold of highways is vested in Surrey as is the power to regulate what takes place on 
or within highways.  Surrey’s control over highways is also highlighted by s. 34 the Oil and Gas 
Activities Act which mandates that FEI must not begin or carry out an oil and gas activity in a 
highway without first having obtained authorization from the City of Surrey. 

In the absence of a robust operating agreement setting out the terms for FEI’s use of public 
places in the city for its gas distribution business generally, there would likely be further disputes 
between the parties about the placing and relocating of FEI facilities, and project-specific 
applications for an order from the Utilities Commission (e.g., under sections 33 or 36 of the 
UCA) and from the Oil and Gas Commission, as applicable.  
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 Reference: OPERATING FEE 2.0
Exhibit B2-1, Section 4(i), p. 8; Exhibit B1-1, Section 2.2, pp. 5-6  
Additional Fees 

On page 8 of the Application, City of Surrey states that it “agrees to waive any approval, license, 
inspection or permit fees, charges and security deposit requirements in respect of FEI’s work and 
occupancy of public places in Surrey [Additional Fees], which is on condition of receiving the 
Operating Fee at 3% of FEI’s gross revenues.” 

2.1 Is City of Surrey currently collecting Additional Fees from FEI?  

RESPONSE:  

Yes.  
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2.1.1 If yes: Does the City of Surrey consider collection of Additional Fees to be 
outside of the 1957 Agreement? Please discuss why or why not. 

RESPONSE:  

To the extent the 1957 Agreement was, prior to the Interim Agreement dated November 8, 2016, 
binding and enforceable, it is the City of Surrey’s view that the 1957 Agreement does not 
preclude Surrey from collecting fees from FEI in accordance with City by-laws.  The 1957 
Agreement does not exempt FEI from these fees. 

Also, since 1957 applicable laws in British Columbia have changed significantly.  More and 
more powers and responsibilities in relation to the regulation of highways and public places, 
including the imperative to pass by-laws for public safety and protection of the environment, 
have been delegated to municipalities.  Moreover, in 2003 with the enactment of the Community 
Charter the soil and freehold of highways is now vested in municipalities.  
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2.1.2 Does any formal agreement exist with FEI related to the collection of these 
fees, or is simply amounts set through by-laws 

RESPONSE:  

There is no formal agreement between the City of Surrey and FEI related to the collection of 
Additional Fees as defined in the question.  The amounts are set through City by-laws.
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2.1.3 Since the signing of the 1957 Agreement, please indicate how many years the 
City of Surrey has collected Additional Fees. 

RESPONSE:  

Prior to 1988, the natural gas system was owned and operated by BC Hydro, a Crown 
Corporation, which enjoyed certain statutory immunities pursuant to the predecessor to section 
32 of the Hydro and Power Authority Act.  In 1988 FEI became the owner of the natural gas 
system, as it was then, by operation of the Hydro and Power Authority Privatization Act.   

Since 1988 FEI has been required to pay applicable Additional Fees from the time of enactment 
of the applicable by-law; however, the City of Surrey’s records are not readily accessible to 
confirm whether Additional Fees, as defined, have been charged to and paid by FEI each year 
back to 1988.  Based on a review of readily available historical information, we can confirm that 
over the last 5 years, Additional Fees have been collected from FEI and its contractors when they 
applied for applicable permits.  
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2.2 Would the City of Surrey also see a reduction in its own administration and 
operating costs if it no longer needed to permit, enforce and process fee collections? 
Please provide a quantitative analysis to support your response. 

RESPONSE: 

Yes, the City of Surrey would see a reduction in our own administration and operating costs if 
Surrey does not collect and process individual permit fees from FEI.  To quantify the 
administrative and operational cost savings, our analysis is based on the information provided on 
page 15 of FEI’s application, wherein FEI estimates on an annual basis the following number of 
permits would be required: (i) 1,703 Road Right-of-Way Use (ii) 305 Traffic Obstruction 
Permits, and (iii) 305 Pavement Cut Fee instances for an estimated total of 2,313 financial 
transactions with Surrey.   

In the event the permit/pavement cut fees were waived in lieu of an annual operating fee, the 
City anticipates it would realize a savings of $50,000 in staff time / costs, which is in addition to 
the savings FEI would realize as a result of reduced staff time and courier charges. 
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2.3 Please describe the benefits and risks of utilizing gross revenue versus delivery 
margin in the calculation. 

RESPONSE:  

From the City of Surrey’s perspective, the benefits and risks of utilizing gross revenue versus 
delivery margin as the basis for calculating the operating fee FEI remits to Surrey are as follows. 

Benefits 

 If gross revenue is used, Surrey’s operating fee will be calculated on the same basis as the 
operating fees FEI remits to 70 other municipalities in the province with Commission 
approval. 

 FEI has existing systems and procedures for calculating and remitting an operating fee 
calculated on the basis of gross revenue. 

 To our knowledge, FEI has never utilized delivery margin as the basis for calculating an 
operating fee. Continuing to utilize the existing gross revenue approach avoids the added 
costs and complexity (for example, for changes to financial systems and business 
processes) associated with FEI using a new approach. 

 Avoids other municipalities potentially requesting FEI to change the basis for their 
operating fee from gross revenue to delivery margin if they perceive a benefit from such 
a change. 

Risks 

 None. 

Surrey is aware that in 2003, in the context of exceptionally volatile natural gas prices, the 
Commission identified a concern that FEI (then Terasen Gas) applying a 3% charge to gross 
customer bills including gas commodity charges had led to volatility for natural gas customers in 
recent years.  Pursuant to Order No. C-7-03 the Commission directed FEI to seek a method to 
convert the charge FEI was applying on customer bills to one based on utility margin “so as to 
stabilize the costs to utility customers”.  Surrey understands that FEI did not change its method, 
and the exceptionally volatility in natural gas prices experienced around 2000 was an anomaly 
and is not expected to recur.  
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2.4 Under the proposed Operating Agreement, what would be the foregone collections 
of any Additional Fees? Please provide annual collections amounts, by category, 
from the last 10 years to support City of Surrey’s claims. 

RESPONSE: 

As outlined on page 15 of FEI's application, FEI anticipates that in a typical year it would require 
1,703 Road Right-of-way Use Permits, 305 Traffic Obstruction Permits and trigger a significant 
amount of pavement cut fees in Surrey.  The costs for these permits and pavement cut charges, 
which under the proposed operating agreement the City would be foregoing in lieu of receiving 
the 3.0% operating fee on gross revenue, would be:   

Permit Fees =    $154,030 

Pavement Cut Fees =   $204,700 

Total Fees (owed to Surrey)= $358,730 

Due to changes in the City of Surrey’s financial system in and around 2012, we can only provide 
annual permit collection amounts for 2012 and onwards.  It is important to note that FEI, and/or 
its contractors, have been inconsistent in adhering to Surrey’s by-laws and securing the necessary 
permits.  The City's records for permit collections, in comparison to the permit numbers 
identified in FEI's application, indicated that FEI and/or its contractors only secure 10 - 15% of 
the permits they ought to in a typical year.  Thus, the annual collections by the City, as shown 
below, are drastically understated for what the permit fees ought to be and the historical 
collection numbers are not representative of the permit fees FEI owes the City for FEI's activities 
in public places. 

2012 - $14,700 

2013 - $17,880 

2014 - $21,060 

2015 - $19,936 

2016 - $28,356 
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On pages 5 and 6 of the FEI application for approval of terms for an operating agreement with 
City of Surrey (FEI Application), it states: 

Changes to City [City of Surrey] bylaws in 2016 have increased the frequency of 
instances where Surrey is requesting FEI to apply for permits and pay fees. In 
circumstances where FEI crews are deployed to install gas services (as opposed to 
FEI’s contractors), the City is requiring FEI to pay traffic obstruction fees. In 
circumstances where FEI has retained contractors to perform work, the City is 
requiring FEI’s contractors to pay permit fees for FEI’s gas installation activities. 
FEI is of the view that it is not required to pay fees or obtain permits under the 
1957 Agreement. 

2.5 Provide copies of the 2016 City of Surrey bylaws that have increased the frequency 
of instances where City of Surrey is requesting FEI to apply for permits and pay 
fees.  

RESPONSE: 

FEI’s statement that applicable City of Surrey by-laws were changed in 2016 is not correct.  
Furthermore, there is no difference with respect to the applicability of these by-laws to FEI 
versus FEI’s contractors. 

If FEI or its contractor intends to undertake work in Surrey that requires a permit under Surrey 
by-laws, they are supposed to obtain the permit and pay the applicable fee and/or security deposit 
prior to commencing the work.  The person intending to conduct work has the obligation to 
apply for the applicable permits, and if they do not do so they would be conducting work in 
contravention of the City’s by-laws. 

To the extent that FEI’s contractors are obtaining permits and paying permit fees 
disproportionately to FEI’s employees, this would be because FEI’s contractors may have been 
more diligent in securing permits as compared to FEI’s employees.  
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2.6 Please discuss why the City of Surrey is requiring FEI’s contractors to pay permit 
fees for FEI’s gas installation activities, but not for work performed by FEI 
employees? 

RESPONSE:  

Please refer to Surrey’s response to BCUC IR 1.2.5.  
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 Reference: OPERATING AGREEMENT 3.0
Exhibit B2-1, Appendix B, pp. 1-30  
Standard Operating Agreement Template  

Appendix B of the Application is City of Surrey’s proposed Operating Agreement. 

In Order G-113-12 and accompanying Reasons for Decision, the Commission ordered that 
amendments in the operating agreement between FEI and the District of Coldstream be 
incorporated into future operating agreements between FEI and municipalities.1 

In Order C-7-14, the Commission approved a further amended version of the operating 
agreement (Standard Operating Agreement) between FEI and the Village of Keremeos.2 

3.1 Please provide a blacklined version of the proposed Operating Agreement 
compared to the Standard Operating Agreement. Please discuss the variances. 

RESPONSE: 

The City of Surrey understands that the Commission reviews and evaluates operating agreements 
on an individual case-by-case basis, and that FEI’s most recent form of operating agreement 
accepted by the Commission can serve as a basis for comparison for future operating agreement 
applications but it is not intended to be a standard form agreement.  

Pursuant to Letter No. L-4-02 dated February 4, 2002 the Commission rejected a request by FEI 
(then BC Gas) for the Commission to establish a standard form operating agreement between 
FEI and municipalities because the Commission viewed the concept of a standard form 
agreement as inconsistent with the Commission’s authority under section 32 of the UCA.  In its 
2002 letter, the Commission confirmed that it would review the circumstances in each 
municipality and determine the appropriate terms and conditions on an individual basis.  The 
Commission affirmed its position in its Order No. C-7-03 Decision (at page 3). 

In its Order No. G-113-12 Decision (in section 9.0), the Commission made the following 
comments that appear to confirm the position in Letter No. L-4-02: 

“The Commission notes the Municipality’s concerns over the emphasis placed on the 
Pro-forma Agreement by FEI and is in agreement with the Municipality that, with regard 
to applications made pursuant to section 32 of the Act, the circumstances in each 
municipality should be considered to determine the appropriate terms and conditions on 

                                                            

1 FortisBC Energy Inc. Application for Operating Terms Between the District of Coldstream and FortisBC Energy Inc., Final Order with 
Reasons, G‐113‐12. http://www.ordersdecisions.bcuc.com/bcuc/orders/en/item/118398/index.do?r=AAAAAQAJRy0xMTMtMTIgAQ 
2 FortisBC Energy Inc. Application for an Operating Agreement with the Village of Keremeos, Final Order, C‐7‐14. 
http://www.ordersdecisions.bcuc.com/bcuc/orders/en/item/119116/index.do?r=AAAAAQAGQy03LTE0AQ 
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an individual basis.” 

In Order No. C-8-14 the Commission ordered that the approved operating agreement between 
FEI and the Village of Keremeos becomes the “basis for comparison” for future operating 
agreement applications. 

Surrey does not have a soft copy of the operating agreement between FEI and the Village of 
Keremeos that it could use to generate a blacklined document showing the differences in 
Surrey’s requested operating agreement.  We have a copy of the recent operating agreement 
between FEI and the City of Courtney which we understand is substantially the same as the 
operating agreement between FEI and the Village of Keremeos. 

As compared to FEI’s recent operating agreement with Courtney, most of the differences in the 
operating agreement terms FEI and Surrey have agreed to benefit both parties: 

 agreement provisions have been reorganised into a more logical structure and 
terminology has been clarified to better align to the business processes of the parties  

 procedures and criteria have been improved relating to scoping, cost estimating and 
coordination of relocation work, and  approval of FEI work  

 wording has been revised to better align to the statutory and regulatory basis of the 
agreement 

These changes make the agreement more user-friendly and will improve predictability of 
outcomes, which should reduce disputes going forward.  

With the exception of the four areas of disagreement outlined in each party's application to the 
Commission, both parties agree that the operating agreement terms they have negotiated have 
many significant improvements (benefiting both parties) as compared to other recent FEI 
operating agreements.  The clear and robust contract language in the requested operating 
agreement should enable both parties to improve the efficiency of their business processes and 
reduce the number of disputes going forward. 

As compared to FEI’s recent operating agreement with Courtney, the differences in the operating 
agreement terms FEI and Surrey have agreed to can be summarised as follows.  

Surrey 
Operating 
Agreement 
Section 
Number 

Comments on differences as compared to FEI’s recent operating agreements 

1.2  No substantive changes. 
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2  No substantive changes. 

3 

 Reorganises agreement provisions into a more logical structure. 
 Adds section 3.1(b) to make clear the scope of the agreement does not extend 

to private lands, Unopened Road Allowances, or to FEI’s use of public places 
for purposes not related to its traditional natural gas distribution business 
(such as LNG and CNG vehicle fuel businesses). 

 Wording changes in section 3.1(c) align the language of the agreement to the 
statutory and regulatory foundation of the agreement, and in particular the 
Gas Utility Act and Utilities Commission Act 

 No changes to insurance requirements. 

4 
 Reorganises agreement provisions into a more logical structure. 
 Fixes ambiguities. 
 No substantive changes.  

5 

 Reorganises agreement provisions into a more logical structure. 
 Fixes ambiguities. 
 Clarifies the types of work FEI does in public places, and the processes and 

criteria for approval and/or permitting in respect of each type of FEI work.   
 Makes clear the circumstances in which FEI must apply for Surrey permits. 
 Makes clear the types of work that do not require approval and/or a permit. 
 Reduces the burden on FEI by relaxing certain criteria (e.g., pipe diameter in 

s. 5.2(b)(i)(3) and tree diameter in s. 5.2(b)(i)(4)) for applications for 
approval of work. 

 Adds different requirements for FEI maintenance and service line work on 
local roads versus high-traffic arterial roads and collector roads where 
impacts to the public are greatest. 

6 

 Reorganises agreement provisions into a more logical structure. 
 Reduces the burden on FEI by relaxing FEI’s obligation to repair and 

maintain its pavement restorations. 
 Clarifies prime contractor responsibility for multi-party worksites, enabling 

FEI to proceed with its work when others are working at the same location. 
7  No substantive changes. 

8 

 Reorganises agreement provisions into a more logical structure. 
 Adds more detailed procedures for a party to obtain an estimate of the other 

party’s Relocation Costs, obtain approvals/permits for Relocation work in 
appropriate sequence, confirm Relocation work will proceed, report on 
anticipated cost overruns, and the opportunity for the party to change its 
plans or accept the reported cost overrun. 

 Adds required detail for Relocation Costs invoices. 
 Adds definition of Relocation Costs. 
 Specifies allocation of Relocation Costs. 
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9  New section.  Refer to section 4(iii) of Surrey’s application for explanation. 

10  Reorganises agreement provisions into a more logical structure. 
 No substantive changes. 

11  No substantive changes. 

12  Reorganises agreement provisions into a more logical structure. 
 No substantive changes. 

13  No substantive changes. Some reduced burden on Surrey. 

14  New section. Codifies FEI’s rights and responsibilities respecting removal or 
abandonment of unused Company Facilities. 

15 
 Adds wording specific to 1957 Agreement. 
 Wording made specific to this situation where the Commission will be 

specifying terms pursuant to section 32 of the UCA. 
 No substantive changes. 

16 
 Reorganises agreement provisions into a more logical structure. 
 Wording changes to align to the statutory and regulatory foundation of the 

agreement, and in particular the Gas Utility Act and Utilities Commission Act 
 No substantive changes. 

17  Reorganises agreement provisions into a more logical structure. 
 No substantive changes. 

18  Reorganises agreement provisions into a more logical structure. 
 No substantive changes. 

Sch A  New schedule specifying the portions of non-Highway properties owned and 
controlled by Surrey that are currently occupied by FEI facilities. 

In addition, the following table presents our understanding of the major financial terms of FEI’s recent 
operating agreement with Courtney (referred to in the table as the “Standard Operating Agreement”) and 
the equivalent terms as requested by each of Surrey and FEI in their respective applications to the 
Commission. 

  



FortisBC Energy Inc. and City of Surrey  
Applications for Approval of Terms for an Operating Agreement 
Project No. 1598915 

CITY OF SURREY’S RESPONSE TO BCUC INFORMATION REQUEST NO. 1 
FILED:  September 29, 2017  18 of 68 

 

24251.130640.IDW.14155149.4 

Financial term Standard Operating 
Agreement 

City of Surrey 
Application 

FEI Application 

Cost recovery when 
FEI relocates a 
distribution gas main 
at the municipality’s 
request 

Municipality reimburses FEI 
for “all of the costs for 
changes to the affected 
Company Facilities”1 

Surrey reimburses FEI 
for FEI’s Relocation 
Costs in accordance 
with the formulae set 
out in the Pipeline 
Crossing Regulation4 

Surrey reimburses 
FEI for 100% of 
FEI’s Relocation 
Costs7  

Cost recovery when 
FEI relocates a high 
pressure 
transmission 
pipeline at the 
municipality’s 
request 

Municipality reimburses FEI 
in accordance with the 
formulae set out in the 
Pipeline Crossing Regulation2 

Surrey reimburses FEI 
for FEI’s Relocation 
Costs in accordance 
with the formulae set 
out in the Pipeline 
Crossing Regulation5 

Surrey reimburses 
FEI for 50% of 
FEI’s Relocation 
Costs8 

Cost recovery when 
municipality 
relocates its 
municipal facilities 
at FEI’s request10 

FEI reimburses municipality 
for “all of the costs for 
changes to the affected 
Municipal Facilities”3 

FEI reimburses Surrey 
for its Relocation Costs6 

FEI reimburses 
Surrey for its 
Relocation Costs9 

Definition of 
Relocation Costs 

Not specifically defined for 
distribution gas mains and 
municipal facilities, only 
refers to “changes to the 
affected” Company or 
Municipal Facilities.  For high 
pressure transmission 
pipelines, relocation costs will 
be determined in accordance 
with the Pipeline Crossing 
Regulation. 

Defined to provide 
greater certainty.  
Definition is consistent 
with Pipeline Crossing 
Regulation.  For 
certainty, excludes the 
value or incremental 
costs of any upgrading 
and/or betterment. 

Defined to provide 
greater certainty.  
Excludes the value 
or incremental costs 
of any upgrading 
and/or betterment 
beyond that which is 
required to comply 
with applicable laws 
or sound engineering 
practices. 

Operating fee 3% of gross revenue 
(excluding taxes)  

3% of gross revenue 
(excluding taxes) 

0.7% of Delivery 
Margin 

Notes:  1.     Per section 8.2 of the Standard Operating Agreement. 
2.  Per section 5.1 of the Standard Operating Agreement.  In its Order No. G-113-12 Decision 

(at pages 8 to 9) the Commission directed that the municipality does not abandon its rights 
under the Oil and Gas Activities Act regulations respecting cost allocation for pipeline 
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relocation work (these provisions are now in the Pipeline Crossing Regulation) given that 
section 5.1 of the operating agreement requires FEI to comply with all Federal and Provincial 
laws, regulations and codes.  The Standard Operating Agreement has the same term. 

3.  Per section 8.1 of the Standard Operating Agreement. 
4.  Per section 8.2(c) of Surrey’s requested operating agreement. “Relocation Costs” are as 

defined in section 1.1(s) of Surrey’s requested operating agreement. 
5.  Per section 8.2(c) of Surrey’s requested operating agreement. “Relocation Costs” are as 

defined in section 1.1(s) of Surrey’s requested operating agreement. 
6.  Per section 8.1(e) of Surrey’s requested operating agreement.  “Relocation Costs” are as 

defined in section 1.1(s) of Surrey’s requested operating agreement. 
7.  Per section 8.2(c) of FEI’s requested operating agreement.  “Relocation Costs” are as defined 

in section 1.1(s) of FEI’s requested operating agreement. 
8.  Per section 8.2(c) of FEI’s requested operating agreement.  “Relocation Costs” are as defined 

in section 1.1(s) of FEI’s requested operating agreement. 
9.  Per section 8.1(e) of FEI’s requested operating agreement.  “Relocation Costs” are as defined 

in section 1.1(s) of FEI’s requested operating agreement. 

10.  Note that Surrey has no record of FEI ever requesting Surrey to relocate its municipal 
facilities.  Refer to Surrey’s response to BCUC IR 1.7.2. 
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B. UNRESOLVED OPERATING TERMS 

 Reference: OPERATING FEE 4.0
Exhibit B2-1, Section 4(i), p. 8  
Operating Fee Impact  

On page 8 of the Application, City of Surrey states: 

Surrey requests that the terms for FEI’s use of public places within 
Surrey’s boundary limits include an operating fee (“Operating Fee”) of 3 
percent of the gross revenues (excluding taxes) received by FEI for 
provision and distribution of all gas consumed within the boundaries of 
Surrey, other than gas consumed by customers from whom the 
Commission has not allowed FEI to collect the Operating Fee. 

4.1 Please provide a detailed calculation of the forecast for the proposed 3 percent 
Operating Fee that the City of Surrey anticipates it would collect in each of the 
next five years. Please provide supporting information to show how City of Surrey 
arrived at these amounts. 

RESPONSE: 

The City of Surrey does not have a forecast of FEI’s gross revenues for provision and 
distribution of gas consumed within Surrey’s boundaries from which Surrey could calculate an 
estimate of the requested 3% operating fee. 

FEI states in its application (at page 19, lines 39-40) that “calculating the Operating Fee based on 
3.09% of total revenues for 2016 results in a fee of $3.8 million paid to the City”.  Surrey does 
not understand why FEI used 3.09% in its calculation (instead of 3%), and cannot verify the 
accuracy of FEI’s calculation.    
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4.2 Please provide an analysis and describe, in detail, how the proposed 3 percent 
Operating Fee amounts calculated for each of the next five years compares to the 
anticipated costs related to FEI’s activities within the City of Surrey. This should 
include a description of key cost drivers, key assumptions, key risks and a 
sensitivity analysis of items that are subject to material volatility. How does the 
calculation differ if FEI’s proposed Operating Fee is applied? Please explain the 
differences. 

RESPONSE: 

The City of Surrey does not have a forecast of FEI’s gross revenues for provision and 
distribution of gas consumed within Surrey’s boundaries from which Surrey could calculate an 
estimate of the requested 3% operating fee.  FEI states in its application (at page 19, lines 39-40) 
that “calculating the Operating Fee based on 3.09% of total revenues for 2016 results in a fee of 
$3.8 million paid to the City”.  Surrey does not understand why FEI used 3.09% in its calculation 
(instead of 3%), and cannot verify the accuracy of FEI’s calculation. 

Attachment 1 is a report titled "Analysis of Costs Incurred by the City of Surrey due to FEI's 
Presence and Activities within Highways", prepared by Aplin Martin Consultants, dated 
September 27, 2017, which the City provides as evidence of some of the quantified anticipated 
costs to the City as a direct result of FEI's gas infrastructure occupying highways and FEI 
conducting its gas utility business in Surrey.  This report provides a detailed analysis, complete 
with description of costs, key cost drivers/factors, and assumptions. 

As part of their analysis and as documented in their report, Aplin Martin, the City's municipal 
engineering consultant, quantified some of the anticipated costs over the next 10 years.  Given 
the limited time constraints, Aplin Martin’s assessment did not include a cost quantification of 
the City’s operating costs.  Summarizing the report, Aplin Martin advises that the City's costs as 
a direct result of FEI are in excess of $3.3 million per year. 
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4.3 Please provide a summary of operational and administrative differences resulting 
from moving to the proposed Operating Agreement as compared to 1957 
Agreement and quantify how these differences impact the City of Surrey. 

RESPONSE: 

As the community continues to grow, infrastructure renewals and upgrades are going to become 
more challenging as the limited space within highway corridors is becoming more congested 
with utilities; traffic and pedestrian management and safety around construction activity is 
becoming more paramount; and infrastructure assets are aging/deteriorating and reaching the end 
of their service life. 

Establishing a comprehensive and modern operating agreement, which addresses the laws, 
infrastructure and business operation of the present and future, is vital to both the City of Surrey 
and FEI.  A summary of the key operational and administrative differences between status quo 
and the proposed operating agreement is provided below. Note that only the key differences, in 
the City’s opinion, have been summarized. 

1. Permit Requirements and FEI’s Use of Public Places 

Under the proposed operating agreement, the City and FEI have agreed to which permits are 
required in respect of the various types of FEI activity (e.g., new installation vs maintenance).  
The nature of applicable permits relates primarily to traffic management, road safety, Work Safe 
BC compliance and environmental protection.  A critical aspect of the necessity for the permits is 
because the City, as custodians of the highways, coordinates the activities of the multiple parties 
(City, developers, Metro Vancouver, Kinder Morgan, BC Hydro, FortisBC, Telus, etc.) who do 
work on, along, across and under the same highways to avoid conflicting construction sites and 
conflicting traffic management. 

2. Operating Efficiencies 

Under the proposed operating agreement, FEI’s annual Operating Fee to Surrey would negate the 
need for FEI to pay individual permit and pavement cut fees, which would result in operating 
efficiencies and reduce staff time and resources to process and enforce payments.  Terms of the 
proposed operating agreement would allow for expedited service connections to FEI customers.  
For a quantification of these savings, please refer to Surrey’s response to BCUC IR 1.2.2. 

Additional operating efficiencies include the avoidance of disputes and litigation, which both 
parties have agreed is a significant savings on an annual basis.  Consistent with FEI, the City 
estimates this savings equates to $100,000 per year. 

3. Clear definition of Relocation Costs  

Currently the parties do not agree on a definition for Relocation Costs under the proposed 
operating agreement.  The fundamental disagreement on this definition is that the City feels 
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neither party should leverage, nor benefit at the expense of, the other party when altering or 
relocating their facilities.  Surrey’s experience is that there has been an unfair and unjust 
application of relocation scope of work, betterment and upgrading by FEI at the expense of the 
City’s capital projects and taxpayers.  The City has requested and paid FEI for an estimated 100 
FEI facility relocations in the past 10 years; whereas, FEI has requested and paid the City for 
zero municipal facility relocations. 

Surrey understands that FEI’s proposed definition of Relocation Costs puts essentially the entire 
costs of betterment and upgrading on the City of Surrey, even if the historical pipeline was not 
built to required codes/standards, its pipe material is no longer preferred by FEI, or the main is 
old and requires upgrading or looping to service growth.  FEI’s proposed definition, particularly 
in combination with FEI’s proposal that the City pay 100% of all distribution gas main relocation 
costs, will put significant and unfair burden upon the City and would allow FEI to upgrade and 
better their infrastructure network for free with the City’s taxpayers bearing the cost. 

Surrey’s proposed definition of Relocation Costs keeps the costs of any and all betterments or 
upgrading undertaken by a party with the benefitting party.  Further, Surrey’s proposed 
definition will add clarity on the scope of the relocation works and it will reduce the number of 
disputes between the parties, as the status-quo is open to interpretation that the City pay “any and 
all costs”, whether required to by law or simply because FEI is of the opinion the 
works/betterment are required to address “sound engineering practice”.  The City’s proposed 
definition would increase synergies between the two parties and improve collaboration of 
coordinating infrastructure projects such that FEI is able to build their ultimate pipe size (or 
looping) while the City’s construction is underway and, simply put, these long-term FEI system 
improvements would be at FEI’s cost and not the City’s. 

Clarity on the definition of Relocation Costs will add significant operational and administrative 
benefits, and reduce disputes.  In addition, this ought to reduce FEI’s budget overruns, scope 
changes and construction delays, the costs of which have been historically burdened on the City. 

4. Clarity of High Pressure Pipeline Relocations 

The status quo on alterations and relocations of high pressure transmission pipelines has been 
that the City pays 100% of any and all FEI costs as specified by FEI, even though the Pipeline 
Crossing Regulation prescribes that FEI should have incurred 100% of the costs in most of the 
four (4) instances in the past 10 years where the City has requested such relocation.  Further, in 
addition to incorrectly being burdened by 100% of the costs, the City was also burdened with 
costs that were to address existing deficiencies with FEI’s pipelines in relation to codes/standards 
(depth of cover) or operational requirements (condition assessments, utility locations, etc.).  The 
status quo of the City paying 100% of FEI’s costs as specified by FEI in its absolute discretion 
without the City having any ability to plan for, competitively tender the work to contractors, or 
control the work or costs, is unreasonable and not in the public’s interest as the historical 
examples have clearly shown. 

Cost allocation for relocation of high pressure transmission pipelines in accordance with the 
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Pipeline Crossing Regulation is a critical and paramount term for the City within the operating 
agreement. 

5. Clarity on Cost Allocation for Gas Mains (Low Pressure) 

The current status quo is that the City pays 100% of “any and all costs” to alter or relocate FEI 
distribution gas mains, and the “any and all costs” are not based on an upfront agreed upon scope 
of work or cost estimate but based on the “actual costs incurred” as determined by FEI in its 
absolute discretion after construction, during which the design, procurement and construction 
management is entirely within the control of FEI and the City has no ability to mitigate any 
costs, changes or delays.  The status quo poses a significant matter to the City as the City, as a 
government and public entity, has accounting, purchasing and procurement standards and 
policies that must be adhered to.  Placing 100% of relocations costs onto the City and its tax 
payers without the City having any ability to manage, control or mitigate costs is not in the best 
interest of the public. 

In addition to the cost allocation and inability of Surrey to control FEI’s scope of work or assess 
the reasonableness of FEI’s costs, FEI has benefited from free renewal of gas pipeline assets, 
which have reached the end of their service life and should be replaced at FEI’s expense.  
Moreover, there are multiple instances where, in addition to getting a renewed asset for free, FEI 
has been bettering or upgrading its infrastructure with the City’s capital program and taxpayers 
bearing the cost. 

It is unreasonable for Surrey to have to pay 100% of any and all costs as determined by FEI in its 
discretion, especially when the costs are entirely beyond Surrey’s control and purchasing 
requirements for public accountability. 
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4.4 Does the City of Surrey have an operating agreement with British Columbia Hydro 
and Power Authority or any telecom service providers?  

RESPONSE: 

The City of Surrey’s priority has been to focus on negotiating an operating agreement with FEI 
given the extraordinary costs of litigation and the prospect of ongoing disputes and legal 
proceedings. 

The City of Surrey currently does not have an operating agreement with British Columbia Hydro 
and Power Authority (BC Hydro) although it has approached BC Hydro to discuss entering into 
one.  At this point in time, Surrey has put discussions with BC Hydro on hold pending resolution 
of this current Commission proceedings regarding an operating agreement with FEI.  Without 
agreeing that it is bound by Surrey by-laws, BC Hydro has over the past few years, in a spirit of 
cooperation and in the interests of public safety, generally been complying with Surrey by-laws.   

Surrey has multiple 10 year term site specific operating agreements with certain telecom service 
providers.  
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4.4.1 If so, please describe the nature of these agreements and compare the terms 
of such agreements to the proposed Operating Agreement. This should 
include a comparison and discussion of fees (percentage and annual 
aggregate dollar amounts collected before tax). 

RESPONSE:  

The City of Surrey’s recent 10 year term site specific agreements have been modelled after the 
CRTC model municipal access agreement (see Attachment 1).  Since the case of Bell v. the City 
of Hamilton, CRTC Decision 2016-5 (see Attachment 2) the template agreement has been revised 
to reflect the 16 year sliding scale directed by the CRTC in that decision.  The template 
agreement also provides that where relocations would be required to accommodate future 
planned work by Surrey, the telecom company would be responsible for 100% of the relocation 
costs. 

The CRTC model municipal access agreement is premised on the guiding principles established 
in CRTC Decision 2001-23 in which the CRTC addressed a Municipal Access Agreement 
dispute involving Ledcor Industries and the City of Vancouver.  This includes the principle of 
cost neutrality, i.e. that costs directly related to a carrier’s infrastructure should be paid by the 
carrier, not municipal taxpayers.   

In cases where telecom infrastructure is placed on municipal poles, Surrey’s area specific 
agreement requires that any relocation costs to accommodate Surrey projects are borne 100% by 
the telecom company.  Being site specific/area specific agreements related to very limited 
infrastructure builds, any fees collected are not comparable to the requested operating agreement 
for FEI’s use of municipal highways and other public places throughout Surrey.  

Surrey currently does not have a city-wide municipal access agreement with Telus, and will 
likely have to make an application to the CRTC in order to establish operating terms.
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4.4.2 If not, please explain why similar agreements are not in place. 

RESPONSE: 

In the case of Telus, where no municipal access agreement is in place, the City of Surrey will 
likely have to make an application to the CRTC in order to establish operating terms.   

Surrey staff anticipate seeking instructions to make a formal application to the CRTC pursuant to 
s. 43 of the Telecommunications Act.  Staff have deferred seeking such instructions pending the 
decision of Bell v. City of Hamilton and because limited resources have been focussed on the 
current Commission proceedings regarding an operating agreement with FEI and on other major 
projects currently underway.    
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 Reference: OPERATING FEE 5.0
Exhibit B2-1, Section 4(i), p. 8  
Operating Fee Rationale for 3 percent Rate  

On page 8 of the Application, City of Surrey states that it “agrees to waive any approval, license, 
inspection or permit fees, charges and security deposit requirements [Additional Fees] in respect 
of FEI’s work and occupancy of public places in Surrey, which is on condition of receiving the 
Operating Fee at 3% of FEI’s gross revenues.” 

Further on page 8, City of Surrey states it “understand[s] that this 3% of gross revenues 
Operating Fee is precisely the same operating fee as FEI collects and remits to 70 other 
municipalities in the province…” 

5.1 Please describe how the City of Surrey compares, in terms of its population and 
territory size, to the 70 other municipalities in the province.  

RESPONSE: 

The City of Surrey understands that the 3% of gross revenue operating fee it requests is precisely 
the same basis for an operating fee as the operating fees FEI remits to 70 other municipalities in 
the province.  Surrey has submitted information requests to FEI to verify that understanding.  
Surrey does not have a complete list of the municipalities included in the 70; however, Surrey 
believes the following to be true: 

 Surrey is the second largest city in British Columbia by population.  The City of 
Vancouver is largest by population.  We understand that the City of Vancouver does 
not have a modern operating agreement with FEI that provides for an operating fee, 
so City of Vancouver is not included in the 70.  Therefore, Surrey has a larger 
population than any of the municipalities included in the 70. 

 Surrey is the second largest urban municipality in the province by land area (slightly 
smaller than the City of Abbottsford).  There may be some rural municipalities 
included in the 70 that have larger land areas than Surrey. 

 FEI has 2,571 kilometers of distribution gas mains in Surrey, which is more than in 
any other municipality in the province including any of the 70. 

 FEI has 114 kilometers of high pressure transmission pipelines in Surrey. Many of the 
70 have limited or no high pressure transmission pipelines. 

 Largely due to the extent of FEI facilities in Surrey and the extent of economic 
development in Surrey associated with economic and population growth: 
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 Surrey has more capital projects requiring FEI to relocate their facilities to 
accommodate the project than the rest of the municipalities in the province 
combined, and 

 Surrey has incurred more than half of the total costs incurred by all municipalities 
in the province in relation to relocating FEI pipes to accommodate municipal 
works.  

In summary, compared to the 70 municipalities in the province that Surrey understands are 
receiving the 3% of gross revenue operating fee from FEI, Surrey has the largest population, the 
most FEI pipelines within its boundaries, the most interactions with FEI, and by far the highest 
costs resulting from FEI’s use and occupation of public places in the municipality. 
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5.2 Are there any differences between large, dense cities as compared to a largely 
dispersed small municipality or towns that could impact the terms of an operating 
agreement? Please explain.  

RESPONSE: 

The essential purpose of the operating agreement is to set out the terms and conditions under which 
FEI shall exercise its rights under the Gas Utility Act to use municipal highways and other public 
places in the municipality for conducting its business of distributing natural gas as a public utility. 

The land area of the municipality and its population density are not by themselves considerations for 
developing terms for such operating agreements because land area and population density are not 
directly or necessarily related to FEI’s use of public places in the municipality.   

Overarching considerations for developing operating agreement terms include the frequency, 
complexity and impact of interactions between FEI and the municipality, and between FEI and other 
users of public places in the municipality (e.g., residents and businesses).  These interactions will be 
more frequent, more complex and have greater impacts for municipalities like the City of Surrey that 
host extensive FEI infrastructure (and particularly extensive high pressure transmission pipelines), 
are urban and have high rates of population growth and economic development as compared to 
municipalities that are rural, have limited FEI infrastructure and/or limited development. 

As discussed in section 3 of Surrey’s application, the following factors together result in Surrey 
having more capital projects (primarily highway widenings, water and sewer works expansions and 
upgrades) requiring FEI to relocate its facilities to accommodate the municipal project than the rest 
of the municipalities in the province combined: 

 FEI has 2,685 kms of pipes within Surrey’s boundaries, including 114 kms of high pressure 
transmission pipes, which is more than in any other municipality in the province.  Most of 
FEI’s pipes in Surrey are under paved roads or the shoulders of paved roads.  

 Surrey has a large population and high rate of population growth.  

 Surrey has a high rate of economic development including housing construction, increasing 
density as housing stock shifts to more multi-family units, and major projects like a new 
Light Rail Transit system. 

For all of these reasons both the City of Surrey and FEI undertake many projects in the city each 
year.  It is critical that the parties efficiently coordinate their work with each other.  Each party needs 
to know when the other party is working near the party’s facilities and/or requires the other party to 
relocate their facilities.  Both parties need to review each other’s work plans on predictable timelines 
and provide timely clear communication to efficiently complete their work. Surrey needs reasonable 
oversight of FEI’s work in the city to ensure FEI does not unreasonably interfere with the public’s 
use of municipal highways and public places, including by obstructing traffic on major roads during 
peak periods, and to identify potential conflicts with multiple parties (e.g., FEI, developers and BC 
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Hydro) working in the same area at the same time.  Surrey needs robust estimates of FEI’s 
reimbursable relocation costs to make prudent project planning decisions.  The requested operating 
agreement sets out these rights and obligations in clear, robust contract language which should 
minimise disputes going forward.   

A municipality that has limited FEI infrastructure (particularly high pressure transmission pipelines), 
is rural and/or has limited development projects in highways and other public places might not be as 
concerned about these issues in negotiating an operating agreement.  
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5.3 Given that there are material differences between the proposed Operating 
Agreement and other municipal agreements in areas other than the fee, please 
provide a rationale for why the operating fee amount for the City Surrey should 
follow the agreements FEI has with the 70 other municipalities. 

RESPONSE: 

The City of Surrey does not agree that the operating agreement it requests has terms that are 
materially favourable to Surrey relative to the operating agreements between FEI and other 
municipalities.  Most of the differences in the operating agreement terms FEI and Surrey have 
agreed to improve procedures which should benefit both parties, and clarify the reciprocal rights 
and obligations of the parties, which should minimise disputes going forward also benefitting 
both parties.  Please refer to Surrey’s response to BCUC IR 1.3.1 for a summary of the 
differences between the operating agreement Surrey requests and FEI’s recent operating 
agreements. 

Surrey understands that all of FEI’s modern operating agreements with municipalities provide 
for an operating fee of 3% of gross revenue, notwithstanding differences in the circumstances of 
each specific municipality and differences in the terms of specific operating agreements.  In 
other words, FEI and the Commission have not previously viewed the circumstances of the 
municipality or the specific terms of the operating agreement as relevant to the operating fee 
amount. 

We are aware of only two previous cases since 2000 where the Commission commented on 
operating fees in operating agreements between FEI and municipalities: 

 In 2003, the District of Salmon Arm and FEI successfully entered into an operating 
agreement and FEI filed it with the Commission.  Although the parties had agreed to 
the operating agreement, the Commission decided to hold a public hearing and allow 
interested parties to submit comments.  Some interested parties objected to the 3% of 
gross revenue operating fee, including arguments that the fee should be reasonably 
and necessarily incurred in order to provide service, and that such fees undermine 
customer competitiveness.  FEI (then Terasen Gas) argued that operating agreements 
provide value to FEI, and that it is appropriate that fees relating to the use of streets 
and other public properties be paid.  In its Order No. C-7-03 Decision (at page 5) the 
Commission determined that “the 3% fee is not unreasonable for the concessions 
provided by the municipality.”  

 In 2006, the District of Chetwynd and FEI were not able to reach agreement on an 
operating agreement and the Commission was asked to specify the terms pursuant to 
section 32 of the UCA.  Among other items in disagreement, Chetwynd proposed an 
operating agreement with fees estimated to total approximately 11 percent.  In its 
Order No. G-17-06 Decision the Commission said only the following respecting the 
operating fee: “The Commission has not previously approved operating agreements 
that contain operating fees greater than 3 percent and is not persuaded to do so in this 
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instance.  Accordingly, the Commission approves an operating fee of 3 percent in 
the new Operating Agreement.”   

The Commission previously approved 3% of gross revenue operating fees as not unreasonable 
largely without regarding to the specific circumstances of the municipality.  

We also note that FEI’s General Terms and Conditions for its services, as approved by 
Commission Order No. G-113-16, provides the following definition for Municipal Operating 
Fees, which is meant to explain the nature of these fees to FEI customers: 

“Means the aggregate of all monies payable by FortisBC Energy to municipalities or First 
Nations 

(a) for the use of the streets and other property to construct and operate the utility 
business of FortisBC Energy within municipalities or First Nations lands (formerly, 
reserves within the Indian Act), 

(b) relating to the revenues received by FortisBC Energy for Gas consumed within the 
municipalities or First Nations lands (formerly, reserves within the Indian Act), or 

(c) relating, if applicable, to the value of Gas transported by FortisBC through 
municipalities or First Nations lands (formerly, reserves within the Indian Act).” 

A copy of page D-4 of FEI’s General Terms and Conditions is provided as Attachment 1.  

Nowhere in the above definition from FEI’s General Terms and Conditions is there any 
suggestion that the operating fee relates to the municipalities costs or the terms of an operating 
agreement.  The definition provides that the operating fee is for FEI’s use of public places within 
municipalities, or relates to the revenues FEI receives for gas consumed or the value of gas FEI 
transports through municipalities (or First Nations lands). 

To the extent that the Commission will now consider the specific circumstances of the 
municipality as relevant to the operating fee amount, Surrey relies on the facts that (i) Surrey 
hosts more FEI pipes within its boundaries than any other municipality in the province, including 
114 kms of high pressure transmission pipes, and (ii) Surrey incurs more costs as a result of 
FEI’s use of public places within the city’s boundaries than all other municipalities in the 
province combined.  Given that Surrey is the outlier in the province with respect to the extremely 
high costs and burden it bears as a result of FEI’s use of public places in the city, in Surrey’s 
view it is reasonable for Surrey to receive a 3% of gross revenue operating fee, the same as 70 
other municipalities do even though they have much less FEI infrastructure within their 
boundaries and much lower related costs and burden.   
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5.4 In City of Surrey’s view, given other significant modifications to the Standard 
Operating Agreement, does its proposed Operating Agreement have more 
favorable terms and conditions for City of Surrey than the Standard Operating 
Agreement? If yes would an Operating Fee of less than 3 percent be appropriate? 

RESPONSE: 

The City of Surrey does not agree that the operating agreement it requests has terms that are 
materially favourable to Surrey relative to the operating agreements between FEI and other 
municipalities, and in Surrey’s view it is reasonable for Surrey to receive a 3% of gross revenue 
operating fee, the same as 70 other municipalities do even though they have much less FEI 
infrastructure within their boundaries and much lower costs and burden related to FEI’s use of 
public places in the municipality.  Please refer to Surrey’s responses to BCUC IRs 1.3.1 and 
1.5.3. 
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 Reference: DEFINITION OF “RELOCATION COSTS” 6.0
Exhibit B2-1, Section 4(ii)(a), p. 9, Appendix B, Section 4, p. 7 
Relocation Costs Upgrades/Betterment Definition  

On page 9 of the Application it states: 

Surrey requests that the terms for FEI’s use of public places within Surrey’s boundary 
limits define such Relocation Costs as specifically excluding the value or incremental 
costs of any upgrading and/or betterment of facilities a Relocating Party might undertake 
while relocating their facilities to accommodate the Initiating Party's work. Surrey further 
requests that such value or incremental costs of upgrading and/or betterment of facilities 
be excluded whether or not they are required by applicable codes and standards. 

In the proposed Operating Agreement, attached as Appendix B to the Application, on page 7 it 
states “In its occupancy and use of Public Places, including conduct of Work, FortisBC shall 
conform to sound engineering practices…” 

6.1 Please discuss if City of Surrey’s request to exclude incremental costs of upgrading 
and/or betterment of facilities is consistent with the BC Oil and Gas Commission 
regulations. Please discuss how City of Surrey can support its claim and provide 
relevant evidence. 

RESPONSE: 

The City of Surrey believes that its requested definition of Relocation Costs is consistent with 
the Pipeline Crossing Regulation. 

The Pipeline Crossing Regulation provides as follows in subsection 3(2): 

“…costs incurred by a pipeline permit holder as a result of the enabled person's carrying 
out of an enabled action, including, without limitation, costs 

(a) to realign, raise or lower the pipeline, 

(b) to excavate material from around the pipeline, and 

(c) to add casing or other appurtenances that an official considers necessary for the 
protection of the pipeline. 

Nowhere in the Pipeline Crossing Regulation is there any suggestion that the costs to be 
allocated are to include the costs of a new larger capacity pipeline that the pipeline permit holder 
might install (an upgrade) or the costs of facility improvements not needed to accommodate the 
enabled action (a betterment).  The Regulation is clearly focused on the costs to move and/or 
protect the existing pipeline and the costs to excavate material in connection to such change.   

Surrey’s requested definition for Relocation Costs is designed to align closely to the Pipeline 
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Crossing Regulation and provide greater certainty to the parties to avoid future disputes.  Given 
the history of disputes, it is critical for the operating agreement to have clear wording. In 
addition, Surrey’s requested definition of Relocation Costs is drafted to be reciprocal, applying 
to relocations of FEI facilities (natural gas pipelines) and municipal facilities (water mains and 
sanitary sewers):  

“Relocation Costs” means the costs of a party to: 

(i) realign, raise, lower, by-pass, relocate or protect the party’s facilities to accommodate 
the work of the other party; 

(ii) excavate material from around the facilities as needed to complete the work in (i); 

(iii) backfill the material referred to in (ii) and restore the surface; and 

(iv) flush water mains, shut down customer gas supply and customer relights as needed, 

and includes administration and overhead charges at rates consistent with the party’s 
policy, or standard rates, for such charges, which rates must be reasonable, on the costs of 
labour, equipment and materials in items (i), (ii), (iii) and (iv), above, and applicable 
taxes, but excludes the value or incremental costs of any upgrading and/or betterment of 
the party’s facilities or the facilities of third parties whether or not such upgrading and/or 
betterment is required to comply with applicable Laws; 

To Surrey’s knowledge there are no Court decisions interpreting the cost allocation provisions of 
the Pipeline Crossing Regulation. 
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6.2 Please describe how incremental costs of upgrading and/or betterment of facilities 
costs have been treated historically. 

RESPONSE: 

When the City of Surrey has requested the relocation of FEI facilities, historically the City has 
paid for any and all costs specified by FEI, even betterment and/or upgrading that is of no benefit 
to the City and sole benefit to FEI.  This is partially because FEI’s definition of scope of work in 
quotations provided to the City and level of details on their invoices are insufficient for the City 
to assess whether betterment and/or upgrading is included in the quote/invoice, and in situations 
where the City has been able to assess that betterment and/or upgrading has occurred the City has 
unfortunately had to bear the costs because FEI has refused to complete any alteration / 
relocation works unless Surrey provides a Purchase Order (PO) for the entirety of the scope of 
work as determined by FEI. 

In recent history, the City has through persistence been able to obtain a clearer scope of work 
from FEI, with a more detailed breakdown of costs and design drawing illustrating the extent of 
works.  Through these recent projects, the City provides the following examples of betterment 
and/or upgrading.  The City is able to provide more examples, however, those identified below 
should provide sufficient information to illustrate the status-quo and why it is unreasonable and 
cannot continue to occur. 

Eldorbud Sanitary Sewer 

One of the City’s capital projects was to install a new sanitary sewer and water main in Eldorbud 
Place, south of 60 Avenue, and as part of the utility works the City requested FEI relocate 210m 
of their existing 88mm steel distribution pressure (DP) Gas Main. On January 11, 2017, FEI 
provided a design drawing for the relocation, with the drawing  (refer to Attachment 1) showing 
the replacement of the existing 88mm steel gas main with an 114mm plastic pipe, which is an 
upsize and betterment as the inside diameter of the plastic pipe is larger than the steel pipe.  The 
drawing also included fine print notes, specifically: 

Note 3:  Install tracer wire and bonding cable. 
Note 4:  Test and Transfer six (6) existing plastic services to new gas main 
Note 5:  Renew five (5) steel services to plastic pipe 
Note 6:  The standard depth of cover for gas mains in road allowances is 0.6m minimum. 
 

On January 17, 2017, FEI submitted a quotation for the works in the amount of $90,238.68 (refer 
to Attachment 2) and as noted on the quotation, the scope of work was very limited and vague in 
its definition “Install new gas main 1.0m off east p/l of Eldorbud Place and abandon existing 
main on west side to facilitate new sanitary sewer connections”.   The scope of work and 
quotation did not mention:  (i) the justification or cost allocation for bettering their gas main 
from 88mm to 114mm nor did it mention (2) the justification or cost allocation for renewal of 
five (5) service connections beyond the City’s work limits. 



FortisBC Energy Inc. and City of Surrey  
Applications for Approval of Terms for an Operating Agreement 
Project No. 1598915 

CITY OF SURREY’S RESPONSE TO BCUC INFORMATION REQUEST NO. 1 
FILED:  September 29, 2017  38 of 68 

 

24251.130640.IDW.14155149.4 

The City’s engineering consultant provided a probable opinion of construction cost for the FEI 
works in an amount of $45,000, which then triggered the City to ask FEI for clarification and a 
breakdown of the cost estimate so the City can assess the reasonableness of the costs.  On 
February 14, 2017 FEI provided a breakdown of the costs (refer to Attachment 3), which 
illustrated the $90,238.68 included $22,200.00 for 12 Service Alterations, even though Surrey’s 
relocation did not trigger service relocations/renewals and even though FEI’s drawing indicated 
there are 11 services and not 12 as included in the quotation.  This break down of costs did not 
further include, nor provide any reference to, the incremental costs to upgrade FEI’s Gas Main 
from 88mm to 114mm as it was assumed to be embedded within the total costs consistent with 
the approach taken on the services.  Thus, deducting the cost of the service work, the quotation 
from FEI to Surrey should have been for $68,038.68 ($90,238.68 less $22,200). 

On March 07, 2017, FEI resent their design drawing (refer to attachment 4) to the City’s 
engineering consultant for coordination. 

The week of March 20, 2017, months after FEI completed their design and provided a quotation 
for the works, FEI visited the site / Eldorbud Place to review the site conditions and proposed 
FEI alignment.  Following which, FEI elected to revise their design to have the Gas Main located 
1.5m off property line (PL) instead of the previous 1.0m offset, due to proximity to power poles 
(refer to Attachment 5).   

On April 6, 2017, FEI then revised their design drawings to reflect their decision to adjust the 
alignment to 1.5m off PL, at the same time FEI further decided, at their own discretion, to 
increase the pipe diameter to 168mm, thus making a further upgrade from the original 88mm, to 
a pipe nearly double the capacity (please refer to Attachment 6).  FEI also resubmitted their 
quotation (refer to Attachment 7), with the description of the scope of work being unchanged and 
still not including any references to the betterment (service connection renewals) or upgrades 
(now 168mm instead of existing 88mm) nor was the offset from property line reflected.  The 
quotation amount changed to $87,356.12, with no detailed explanation or breakdown as to why, 
nor was the City able to ascertain if the costs for the increased betterment to a 168mm are 
included or excluded. 

On April 7, 2017, Surrey informed FEI that the City should not be paying for betterment or 
upgrading and requested further discussions on cost allocations for these items, which  
discussions where then initiated.    

On June 05, 2017, FEI provided a revised quotation (refer to Attachment 8), with a much more 
clarified scope of work, in the amount of $73,621 which is a significant reduction from original 
$90,238.68 once FEI removed the betterment costs for the service renewals, and yet the original 
upgrade from 88mm to 114mm was still not clarified.  Moreover, the City notes that the 3rd 
quotation received ($73,621) is still higher than what the quotation should have been ($68,038.68 
as noted above) based on FEI’s original quotation and further breakdown of costs.  This leads the 
City to formulate the opinion that the costs for the second upgrade to a 168mm diameter were 
actually passed onto the City in the quotation even though FEI indicates otherwise, and without 
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the breakdown of costs the City cannot be certain as to how the costs were quantified. 

On June 12, 2017 the City issued a PO in the amount of $73,621, even though we were not 
confident in the cost allocation, because FEI would not commence work until a PO was received 
(refer to Attachment 9) and the City could not afford any further delays since the original FEI 
design and cost estimate 6 months previous. 

One month later, FEI’s contractors commenced work and very shortly thereafter FEI’s contractor 
ran into a conflict with utilities along the design alignment FEI had selected.  FEI’s contractors 
demobilized from the site, thus delaying the project and the City’s contractor, and FEI then 
instructed the City to relocate the City utilities in conflict.  On July 25, 2017, FEI informed the 
City that the City is responsible for all costs for FEI’s contractor to date and all move-on costs 
and that all of these costs are over and above the original quotation (refer to Attachment 10).   In 
addition to FEI’s claim, the City’s contractor was making a claim against the City that FEI has 
delayed the project and the contractor was seeking costs from the city.  In essence, the City was 
facing delay claims from both FEI’s contractor and the City’s contractor over the same issue 
which was conflicts in FEI’s design and the alignment they chose, and verified in the field on 
two occasions. 

Barnston Drive Road Widening 

At the intersection of 168 Street and Barnston Drive, Kinder Morgan’s oil pipeline transverses 
west-east through the intersection, while FEI has an abandoned steel gas main that transverses 
north-south and is directly above Kinder Morgan’s oil pipeline.  Rather than remove their Gas 
Main from the Highway at the time of abandonment, FEI decided to leave the pipeline buried in 
the ground. 

In Spring 2015 during construction of the road widening and storm sewer works at this 
intersection, the City discovered a conflict between FEI’s existing 60mm Gas Main and the 
City’s proposed storm sewer.  The location of the conflict was 10m away from Kinder Morgan’s 
pipeline and not directly impacting FEI’s abandoned Gas Main (refer to Attachment 11). 

While completing relocation of the 60mm Gas Main across the storm sewer, FEI secured a 
Proximity Permit from Kinder Morgan as FEI was working within 30m of their pipeline.  Even 
though the FEI works were 10m away from the Kinder Morgan pipeline, as a requirement of 
doing gas works in the area Kinder Morgan required FEI to remove their abandoned Gas Main 
that was crossing the Kinder Morgan oil pipeline.  This request was simply a requirement of one 
pipeline company to another so there is no interference of metallic pipelines in close proximity, 
and this requirement was not at the request of the City nor was it a requirement in order to 
complete the necessary relocation – it was simply a coordinated work because FEI happen to 
being working in the area.  Rather than incurring the cost of this system improvement as FEI’s 
own business operating expense, FEI put the cost of removal onto the City of Surrey (refer to 
Attachment 12) and unfortunately the City had to pay as we were already under duress with a 
contractor on-site and the City could not risk delay claims.  
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Hyland Creek Culvert at 148 Street 

In 2013 the City was replacing the Hyland Creek culvert across 148 Street and raising the 
elevation of the road such that a new bridge could be installed.  FEI’s had an existing 60mm Gas 
Main along 148 Street that provided service from the north (65A Avenue), went across the creek 
and stopped north of the railway crossing and did not extend / loop to 64 Avenue. 

During construction, a 50m long segment of FEI’s existing 60mm Gas Main (directly at the 
creek crossing) had to be temporarily abandoned at the location of the creek to facilitate the 
bridge construction, however, abandonment would result in the property at 6455 148 Street not 
having gas service because FEI’s system was not looped from 64 Avenue due to the existing 
railway.  Rather than install a temporary 50m segment of gas main alongside the bridge 
construction, FEI required the City to pay for installation of 70m of 60mm Gas Main from 64 
Avenue, below the Southern Railway (in a casing pipe), and connection on 64 Avenue, all at a 
very high cost of $114,000 (refer to Attachment 13).  As part of this work, which was designed 
by FEI’s engineers, FEI required the City to secure crossing permits and authorizations from BC 
Hydro and Southern Railway, and endure all the special terms and conditions of said permits.   

FEI had an option to simply provide a temporary 50m service to the customer at 6455 148 Street 
and reinstate the existing Gas Main after the bridge was constructed, however, FEI elected to 
proceed with a longer, more expensive, relocation that provides long-term betterment to FEI’s 
system as now they have a looped gas system and a permanent crossing beneath a railway.  FEI 
required the City to the pay the costs of the betterment that was not needed to accommodate the 
City’s work. 

72 Ave Road Widening 

In 2015 the City widened 72 Avenue between 192 Street and 196 Street and initially during 
design the City did not anticipate any relocations of FEI’s Gas Mains as the proposed road 
grades were very similar to existing ground conditions.  Once construction commenced, the 
City’s contractor discovered there were significant locations where the existing FEI Gas Main 
only had 0.2 to 0.5m cover (refer to Attachment 14), which in the City’s opinion is not in 
compliance with the minimum depth requirements per CSA Z662. 

Initially FEI requested the City provide a PO for the costs to relocate the entire 220m length of 
Gas Main that was at insufficient depth of cover.  Upon receipt of the PO request, the City and 
FEI had further discussions and agreed to cost share the Gas Main relocation, with FEI paying to 
relocate those specific lengths of Gas Main which at the present time did not have the adequate 
0.6m cover and the City agreeing to pay the apportionment of costs for the lengths of gas main 
which did, at that time, have the minimum 0.60m cover but were going to have less than 0.60m 
cover with the proposed road grade.  Based on actual depths surveyed and length of Gas Mains 
relocated, the final costs were shared FEI 39 : Surrey 61) due to the fact that 39% of the 
alignment had insufficient depth of cover under the then present conditions. 

These examples demonstrate that FEI always seeks to recover “any and all costs” from the City, 
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even if it is to better their infrastructure to meet codes/standards or other reason. Eventual 
acceptance by FEI to not burden the City with the portion of costs attributable to FEI system 
betterment indicates that FEI ultimately agrees the City’s proposed definition of Relocation 
Costs is fair and reasonable. 

148 Street Widening 

In 2016 the City completed road widening of 148 Street, between 66 and 72 Avenue.  During 
construction, the City encountered 3 gas services that did not have sufficient depth of cover and 
requested FEI to relocate the services such that the City could proceed with the road works.  In 
one of the locations, the existing gas service was buried directly below a wood landscaping wall, 
which was replaced to Allan block wall at same grades. FEI required the City pay for these costs 
(refer to Attachment 15) to better their infrastructure to meet code/standard requirement for 
depth of cover. 

192 Street Widening 

In 2013 the City completed road widening of 192 Street, between 72 and 73 Avenue. 

As part of the road widening project, the City’s contractor encountered 4 gas services along 192 
Street (addresses 7329, 7331, 7337, 7339) that were installed at insufficient depth of cover.  As 
shown on the City’s design drawings and cross-sections for Sta. 3+880 and 3+900 (refer to 
Attachment 16) the proposed road grades at the location of these services is slightly higher than 
the original ground condition and not triggering a reduction in depth of cover nor the 
requirement for relocation in gas services.  However, due to their shallow depth and non-
conformance with depth of cover standards, FEI requested these services be relocated to a lower 
grade and that the City pay all the costs (refer to Attachment 17). 

Once again, this betterment to meet depth of cover standards, whether it be FEI’s own 
discretionary standard or CSA Z662, are costs that should not be borne by the City. 



FortisBC Energy Inc. and City of Surrey  
Applications for Approval of Terms for an Operating Agreement 
Project No. 1598915 

CITY OF SURREY’S RESPONSE TO BCUC INFORMATION REQUEST NO. 1 
FILED:  September 29, 2017  42 of 68 

 

24251.130640.IDW.14155149.4 

6.3 Please quantify the annual incremental costs of upgrading and/or betterment of 
facilities, broken down in detail, for events that have occurred in the last 10 years 
within the City of Surrey, as well as any material plans or events that could result 
in such costs in the future. Please describe the risks and factors driving such plans 
or events and include an estimated range of costs for each item. 

RESPONSE: 

The City cannot quantify the incremental costs of the betterment and upgrades FEI has installed 
and charged to the City over the years because FEI has not provided sufficiently detailed 
information on either its cost estimates or invoices to enable Surrey to identify the incremental 
costs either by individual project or annually. 

Please refer to Surrey’s responses to BCUC IRs 6.2 and 6.4 for some specific examples of FEI 
system betterments and upgrades.  Also refer to Surrey’s response to CECBC IR 1.2.2 which 
provides a detailed explanation of the upgrading and betterment issue. 
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6.4 Please provide details on what codes and standards and applicable laws are being 
referred to.  

RESPONSE: 

The City of Surrey and FEI did not reach agreement on the definition of Relocation Costs for the 
operating agreement as the parties do not agree on the caveat at the end of the definition 
regarding the costs of upgrading and/or betterment of the party's facilities or the facilities of third 
parties. 

FEI is of the opinion that Relocation Costs should exclude the costs of any upgrading and/or 
betterment “beyond that which is required to comply with applicable Laws or sound engineering 
practices”, which we understand means that essentially all costs of upgrading and/or betterment 
are burdened on the party requesting a change to the other party's facilities. Only if the upgrading 
and/or betterment is not required by the very broad and discretionary term “sound engineering 
practices” would they be excluded.  Surrey has submitted information requests to FEI seeking 
clarification of what if any costs would be excluded by FEI's preferred caveat. 

The City is of the opinion that any and all costs of betterment and/or upgrading the facilities of a 
party or of a third party shall not be included in Relocation Costs such that these costs shall be 
borne by the party that undertakes and benefits from the betterment/upgrading rather than 
burdening these costs on the party that simply requested relocation of facilities to accommodate 
work. 

The City's requested wording for the caveat in the definition of Relocation Costs does not 
include the term "codes and standards".  This term was used on page 9 of the City's application 
to help explain our view that costs of betterment and/or upgrading should not be included in 
Relocation Costs whether or not (even if) there is a code or standard that the party might believe 
justifies it doing the betterment or upgrade.  A scope of work can expand to include just about 
anything and everything on the basis of "standards" or "sound engineering practice" when only a 
minor deflection is actually required. 

In general terms, Surrey's requested wording for Relocation Costs is intended to address larger 
cost drivers/factors that broaden the scope of work in response to a request for relocation well 
beyond the specific limits being requested.  The codes/standards that have frequent impact on the 
scope of work in response to requests for relocation are: (i) depth of cover requirements under 
CSA Z662, which covers design, construction, operation and maintenance of oil and gas industry 
pipeline systems, (ii) FEI’s internal practices, procedures and engineering judgement, which are 
not publically available and are solely at the discretion of FEI, and (iii) City of Surrey’s 
Engineering Design Criteria and MMCD Supplementary Specifications. 

The City and FEI agree that FEI must adhere to the CSA Z662 code/standard for FEI’s pipelines 
in the city.  However, the City is of the opinion that if FEI has infrastructure that is not in 
compliance with CSA Z662 and the City requests that FEI alter a portion of said infrastructure to 
accommodate municipal work, the City should not be burdened with FEI's incremental cost to 
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bring its facilities into compliance with CSA Z662.  FEI's costs to alter its facilities, as requested, 
should be Relocation Costs, and its incremental costs above and beyond that to comply with the 
applicable standard should not be.  Likewise, CSA Z662 has frequently changed in the past 
10 years and as this standard continues to change it is not Surrey’s responsibility to reimburse 
FEI for its costs to keep its infrastructure up to the standard.   

If the City is completing a capital project and there are changes to the depth of cover or surface 
restoration above a pipeline, FEI cannot mandate the City pay for relocation of FEI’s 
infrastructure simply to be in accordance with FEI’s opinion of “sound engineering” or simply 
because in FEI's opinion it would be easier for FEI to operate and maintain. 

We provide the following historical examples to further articulate these issues and support the 
need for the caveat included in the City's preferred definition of Relocation Costs. 

173A Street Ditch Infill Project 
 
The City has plans to infill an existing ditch along the east side of 173A Street, south of 96 
Avenue.  At this specific location, FEI has existing 762mm and 1,066mm High Pressure 
Pipelines that run perpendicular across (below) the ditch and below 173A Street.  The City’s 
current design is to install a culvert and infill the ditch.  The culvert will cross above FEI’s High 
Pressure Pipelines. In April 2016 FEI issued an initial Pipeline Crossing Permit (see Attachment 
1) and as a special condition of FEI’s permit, FEI required: 

 
The designed depth of cover over FortisBC gas pipeline must satisfy the following 
standard unless written consent has been provided by FortisBC: 

i. Minimum Depth of Cover: 1 .2 meters (4') 
ii. Maximum Depth of Cover: 1.8 meters (6’) 

 
On September 19, 2017, the City, under the observation of FEI staff, located the existing FEI 
High Pressure Pipelines and surveyed their location.  Currently, the existing 762mm pipeline has 
0.57m depth of cover in the ditch and 2.4m below the road, while the 1,066mm pipeline has a 
depth of cover of 1.19m in the ditch and 3.5m below the roadway.  Neither of the pipelines 
currently meets the standards stated in the Pipeline Crossing Permit FEI issued to the City and in 
fact the 762mm pipeline appears to be in non-conformance with CSA Z662. 
 
Following the work to locate the FEI pipelines, the City raised the discrepancy between existing 
pipeline depths and FEI's permit crossing requirements and specifically sought clarity from FEI 
staff on “cover specifications within creeks and ditches”.   FEI staff replied that “each situation is 
to be approved by engineering and can vary so there is no general rule except a minimum of 12" 
separation which will be required in this case.”  Refer to Attachment 2.   
 
This example illustrates that FEI’s opinion is that there are no objective rules, codes, standards, 
and that is up to their engineering group to decide what is required apparently on a case-by-case 
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basis.  In this case, it would likely cost in excess of $1 million to do the work necessary to 
comply with the requirements stated in FEI’s Pipeline Crossing Permit. 

 
The City also notes that the pipelines in this example are high pressure and under the cost 
allocation provisions of the Pipeline Crossing Regulation; however, FEI demands that the City 
pay all of FEI's costs to bring its pipelines up to code/standard simply because the City happens 
to have a project in and around FEI’s deficient infrastructure.  The City should not be burdened 
with FEI's costs. 
 
105 Ave Connector Project 
 
The City of Surrey is considering constructing a new road across FEI’s High Pressure Pipelines 
at 105 Avenue, east of 140 Street.  As part of the design process the City has approached FEI to 
secure a Pipeline Crossing Permit.  FEI’s response (refer to Attachment 3) is as follows: 

 
Here are the requirements and recommendation prior to any road construction: 

1.       Prior to any road construction, the existing 610mm transmission pressure gas 
pipeline shall be exposed for the length of the road boundaries with 1.5m buffer on each 
side of the travelled surface of the road. Ones exposed, the pipeline shall be thoroughly 
inspected for defects including coating damage, corrosion, dents, etc with repair if 
necessary; and all existing pipeline welds exposed shall be non-destructively tested or 
repairs conducted as approved by FortisBC Engineering.  

2.       The vehicle crossing shall be constructed so that the angle between the centerline 
of the road and the centerline of the pipeline as close to 90 degrees as possible and in no 
case less than 45 degrees.  

3.       Final depth of cover above the gas lines within the road allowance shall be a 
minimum of the following: 1200mm under all traveled road services 

4.       Selection, placement and compaction of the soil used for embedment and backfill 
shall meet the requirement outlined in FortisBC standard. 

Our Engineering is currently performing the cost estimate for this project. As soon as I 
hear back from them I will let you know. Are we going to address the quotation to the 
City of Surrey?  

Firstly, FEI wants the City to locate and excavate their existing infrastructure and do condition 
assessment testing for defects, damages, dents, etc.  While this might be “sound engineering 
practice” to complete, the City is of the opinion these types of activities are the responsibility of 
FEI as part of their operation and maintenance and all related costs should be borne by FEI.  It is 
not known at this time of the design stage if FEI will need to alter/relocate its pipeline, yet as we 
understand it, these costs would be included in FEI’s proposed definition for Relocation Costs. 
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Secondly, FEI states the minimum depth of cover within “the road allowance”, not just the 
travelled road, “shall be 1200mm” which is in direct contradiction to the example above on 173A 
Street, even though both project correspondence occurred within one week of each other and 
from the same FEI Right-of-Way Department.  FEI staff do not appear to be aware of what 
codes/standards apply to their own pipelines, and if they are aware then they are not consistent as 
to what the applicable depth of cover requirements are nor are they aware as to what should be 
done with existing pipelines that are non-conforming.  This inconsistency is not acceptable, 
particularly when the potential High Pressure Pipeline alteration/relocations cost in excess of 
$1 million for each pipeline and have the ability to induce significant delay costs on the City's 
projects.  
 
Thirdly, the City assumes that FEI is not suggesting that the City dig up FEI’s entire High 
Pressure Pipeline and re-bed the pipeline with a different type of soil around the pipe as that 
activity would pose an unnecessary safety risk to the pipeline.  Another matter raised is that all 
“backfill”, presumably above the pipeline and below the travelled road, shall meet “FortisBC 
standard”.  The City is unaware as to what “FortisBC standard” means, and if one exists, the soil 
backfill may be in contradiction to the Master Municipal Construction Documents (MMCD) and 
City of Surrey Supplementary Standards.   This further illustrates that the City’s proposed 
definition for Relocation Costs is prudent as neither the City nor FEI staff themselves are clear 
on the “standards” FEI may have and/or develop over the term of the Operating Agreement. 

 
Eldorbud Sanitary Sewer 
 
On this particular project, the City requested the relocation of an existing steel FEI distribution 
gas main.  FEI’s position is that it no longer uses steel for distribution mains, even though FEI 
still uses steel for High Pressure Pipelines in the same streets and soil conditions.  In addition to 
deciding to install plastic/polyethylene gas main, FEI also elected as part of the project to install 
a secondary conduit (non gas) with a bonding wire such that the bonding wire can be welded to 
the existing steel gas pipelines that remain in services on the adjoining streets.   
 
The City is of the opinion that FEI replacing its steel pipe with a new polyethylene pipe is not a 
betterment as it is immaterial in nature and costs; however FEI's decision to install a secondary 
conduit (with bonding wire) plus replace metallic gas services from the main to the meter/ house 
with plastic/polyethylene pipes are both considered betterment that should not be included in 
Relocation Costs.  
 
If FEI simply replaced the existing metallic gas pipe with a new metallic pipe then the “scope 
creep” of the secondary conduit and replacement of gas services would not be needed. Moreover, 
the City is of the opinion that gas service renewals and work on third party facilities on private 
property beyond the work limits of the City’s capital project should not be included in 
Relocation Costs.  The City’s work is being completed entirely within the road allowance and 
does not require any change to off site third party facilities.  The only basis for including the cost 
of betterment and/or upgrading of third party facilities well outside the work limits is a 
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continuation of FEI's historical practice of using its position to demand that Surrey pay whatever 
FEI specifies in its discretion. 

 
While the City understands that it might be cost-effective for FEI to take the opportunity 
presented by a relocation project to replace metallic mains and gas services with polyethylene 
services (e.g., to reduce FEI's future costs), the City should not be burdened with the costs of 
such upgrading/betterment which is to the benefit of FEI and its customers in the form of lower 
future costs.  FEI's preferred definition of Relocation Costs should not be approved because the 
additional costs resulting from FEI's decision to undertake work well beyond a “like for like” 
relocation may be argued to be “sound engineering” and/or aligned with internal FEI practices 
and procedures. 
 
Under the City’s requested definition of Relocation Costs, the change in pipe material from steel 
to polyethylene is immaterial in costs and would form part of the Relocation Costs. However, the 
“scope creep” to include a secondary conduit and bonding wire, and replace all existing metallic 
gas services is considered betterment and these costs are not included in the Relocation Costs. 
 
South of Fraser Rapid Transit 
 
As part of the initial design stages of the South of the Fraser Rapid Transit project in Surrey, a 
consulting team of Hatch Mott MacDonald, Steer Davies Gleave and Stantec has been retained 
to provide reference design consulting services including initial developing scope of work for 
third party relocations.  As part of their effort, the consulting team met with FEI staff on March 
23, 2016 and June 2, 2016.  Meeting minutes provided to the City as follow-up to these meetings 
(refer to Attachment 4), clearly indicate that FEI staff: 

 
1. Cannot confirm the depth of FEI’s High Pressure Pipelines that cross the municipal 

Highways of 104 Avenue, King George Boulevard and Fraser Highway.  
2. Gas Mains (low pressure pipelines) are to have a minimum of 0.60m depth. 
3. If replacing an existing steel distribution system with polyethylene pipe, which is FEI’s 

preference and not a code/standard requirement, the entire system including services 
requires upgrades to avoid corrosion issues and this would require upgrades of the service 
on private property from the property line to the gas meter / house. 

 
Firstly, FEI staff were unaware of the existing depth of cover over their infrastructure and yet 
they seek to impose minimum depth requiring the proponent to correct existing deficiencies with 
FEI’s infrastructure. 
 
Secondly, in this case FEI staff were of the opinion that there is a minimum depth of cover, 
which contradicts FEI's position in the 173A Street example above, and that the minimum 
standard is 0.60m for low pressure pipelines.  The City cannot confirm whether this matches the 
requirements of CSA Z662 and only raises this as another example showing that FEI staff are not 
certain as to whether there is a minimum depth of cover “code or standard”.   
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Thirdly, FEI staff are of the opinion that if a gas main is relocated and replaced with a 
polyethylene main then “their entire system including services requires upgrades to avoid 
corrosion and this would include upgrades of the service on private property” and that the 
proponent should bear all of the costs.  Once again, this illustrates that replacing steels mains 
with polyethylene is a betterment and/or upgrade because it reduces corrosion issues and future 
maintenance costs for FEI.  FEI further expects the proponent to pay for upgrades of services 
owned by third parties on private property even though the project limits do not extend beyond 
road allowance in all locations.   
 
Lastly, this supports our contention that FEI intends to charge Surrey the costs of upgrading 
FEI's entire system and third party services in the city by exercising broad discretion to scope 
work and discretionary standards.  FEI should not have such discretion to include potentially 
unlimited upgrading and/or betterment costs in Relocation Costs. 
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6.5 What is the City of Surrey’s cost allocation policies regarding upgrades and 
betterment due to the relocation of its own facilities? 

RESPONSE:  

As part of the land development process, the City of Surrey requires the developer to construct 
and pay for infrastructure (road works, sidewalks, street lighting, storm sewers, water mains, 
sanitary sewers, etc.) to service the development.  Surrey has existing policies, practices and 
procedures related to cost allocation for upgrading and betterment of municipal facilities in 
connection to such land development projects. 

Pursuant to the Local Government Act, a developer may be able to recover a portion of the 
infrastructure costs they incurred to service their development.  This can be achieved through 
developers recovering a portion of their servicing costs from future developments that benefit 
along the fronting area.  Surrey’s policies on this matter are City Policy H-25 and H-43, attached 
as Attachment 1. 

Surrey also has cost allocation practices/procedures for upsizing / betterment as it relates to 
Development Coordinated Works (DCW) and Upsizing.  In instances where a proposed 
development requires the extension of Surrey’s infrastructure, or perhaps the development 
triggers the need for upgrading/upsizing of existing infrastructure (i.e., water main or sanitary 
sewer) the developer is responsible for the base work/costs to service their development. 
However, if Surrey’s long-range engineering plans require an upsize (i.e. pipe diameter, road 
widening, etc.) to service anticipated growth, beyond what is required for the immediate 
development application, then Surrey has a practice/procedure for paying the developer the 
incremental difference between the base width/diameter required for the development and the 
ultimate width/diameter.  The developer is further entitled to apply a latecomer charge on the 
developer’s portion of the costs incurred, as explained above.  The City’s Engineering 
Practice/Procedures (LD6) associated with DCW are attached as Attachment 2. 

The City of Surrey does not have any such arrangements noted above with FEI or similar third 
party utility providers.  
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6.6 What is City of Surrey’s definition of sound engineering practices? If referring to 
specific engineering codes or standards please list and discuss the applicability. 

RESPONSE:  

Section 4.1 of the requested operating agreement is a general provision requiring FEI in its 
occupation and use of Public Places, including conduct of Work, to conform to sound 
engineering practices and comply with applicable Laws.   The reference to sound engineering 
practices in this section essentially requires FEI to perform work taking into account factors 
influencing safety that are typically considered including under the Workers Compensation Act 
and other applicable laws which, when applicable, include the obligations of prime contractor. 
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6.7 Please discuss any existing process or policies documents in relation to Relocation 
Costs for upgrades/betterment. 

RESPONSE:  

Please refer to Surrey’s responses to BCUC IRs 1.6.2, 1.6.4 and 1.6.5. 
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6.8 Please discuss if there will be a dispute resolution process under the proposed 
Operating Agreement in case FEI and City of Surrey do not agree on the Relocation 
Costs for upgrades/betterment. 

RESPONSE: 

Yes.  Surrey and FEI have reached agreement on many terms for an operating agreement 
including the terms for resolving disputes, which are set out in section 17 of the operating 
agreement provided as Appendix B of Surrey’s application (Exhibit B2-1).  The agreed-to 
dispute resolution process will apply to any dispute arising out of or in connection with the 
operating agreement including a dispute related to a party’s calculation of its Relocation Costs. 
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 Reference: ALLOCATION OF RELOCATION COSTS 7.0
Exhibit B2-1, Section 4(ii)(b), p. 11, Appendix B, Section 8.2(c), p. 16 
Relocation Costs Allocation  

On page 16 of the Operating Agreement, attached as Appendix B to the Application, it states that 
“The Municipality agrees to pay a contribution to the Relocation Costs incurred by FortisBC to 
accommodate a Municipal Project and such contribution shall be calculated in accordance with 
subsection 3(3) or 3(4) of the Pipeline Crossings Regulation (B.C. Reg. 147/2012), as applicable, 
whether the affected Company Facilities are High Pressure Pipelines or Gas Mains.” 

On page 11 of City of Surrey’s Application, it states that City of Surrey “understand[s] that FEI 
prefers that Surrey reimburse FortisBC for 100% of its Relocation Costs when the affected 
facilities are gas mains, and 50% when the affected facilities are high pressure transmission 
pipelines, which in [City of Surrey’s] view is inconsistent with subsections 3(3) and 3(4) of the 
Pipeline Crossing Regulation.” 

7.1 How many times in the last 10 years has City of Surrey moved High Pressure 
Pipelines, and how many times has it moved Gas Mains? 

RESPONSE: 

Based on the City’s readily accessible records and staff recollection, in the last 10 years the City 
of Surrey has requested FEI to alter or relocate its High Pressure Pipelines four times.  Due to 
changes to the City's financial system in and around 2012, we cannot quantify the precise 
number of times the City has requested FEI to relocate its Gas Mains (low pressure), however, 
we estimate it is on the order of 100 times over the past 10 years. 
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7.2 How many times in the last 10 years has FEI requested the relocation of City of 
Surrey facilities and what were the costs to the City of Surrey and FEI? 

RESPONSE: 

To the knowledge of both the current and retired Engineering Design and Construction Managers 
(who combined held the position for the past 18 years), as well as our current Water and Sewer 
Engineering Operations Managers, over the past 10 years FEI has made zero requests to the City 
of Surrey for relocation of municipal facilities.   

Unlike the City's drainage and sanitary sewers, which are slope/gradient dependent, FEI's gas 
infrastructure is pressurized such that it is more amenable and easier to deflect gas pipelines over 
or under municipal utilities to avoid alteration / relocation requests to the City of Surrey.  In 
addition, the minimum depth of cover for gas pipelines is generally shallower than City water 
mains, drainage and sanitary sewers therefore FEI's infrastructure tends to cross above the City's 
utilities. 
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7.3 Does City of Surrey have any large planned moves in either the Gas Mains or High 
Pressure Pipelines during the term of the proposed Operating Agreement? 

RESPONSE: 

The City has a 10-Year Servicing Plan, as discussed within Aplin Martin's Analysis of Costs 
Incurred by the City of Surrey due to FEI's Presence and Activities within Highways" report 
dated September 27, 2017 which is attached to Surrey’s response to BCUC IR 1.4.2.   

The City’s Capital Program over the next ten years is projected to be about 19% higher per year 
on average as compared to the previous five years.  
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7.4 Please compare the Gas Main and High Pressure Pipeline cost allocation terms 
under the Standard Operating Agreement and the proposed City of Surrey 
Operating Agreement. 

RESPONSE: 

Please refer to Surrey’s response to BCUC IR 1.3.1. 
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C. JURISDICTION 

 Reference: INTRODUCTION 8.0
Exhibit B2-1, Section 1, p. 1  
Full Agreement Approval 

On page 1 of the Application, it states that it “is an application requesting that the British 
Columbia Utilities Commission (“Commission”) issue an order pursuant to subsection 32(2) of 
the Utilities Commission Act (“UCA”) specifying the manner and terms under which [FEI] may 
install, operate and maintain its distribution equipment in public places within the boundary 
limits of the City of Surrey...” 

Section 45(8) of the UCA states “the commission must not give its approval unless it determines 
that the privilege, concession or franchise proposed is necessary for the public convenience and 
properly conserves the public interest.” 

8.1 Please confirm that City of Surrey is requesting approval from the Commission for 
the entire proposed Operating Agreement. If not confirmed, please explain. 

RESPONSE:  

The City of Surrey’s requested form of Commission Order is provided as Appendix C to 
Surrey’s application (Exhibit B2-1). 

Given that FEI and the City of Surrey have agreed to most terms for FEI’s use of public places in 
Surrey and that the agreed-to terms are generally consistent with the terms the Commission has 
seen before in other FEI operating agreements (refer to Surrey’s response to BCUC IR 1.3.1), in 
Surrey’s view the Commission can resolve the applications by focusing on making 
determinations with respect to the four areas of disagreement.  Surrey and FEI have both 
structured their applications to the Commission on that basis. 

We also note that the Commission resolved disputed terms for operating agreements between 
FEI and the District of Chetwynd pursuant to Order No. G-17-06, and between FEI and the 
District of Coldstream pursuant to Order No. G-113-12, by focusing its efforts on making 
determinations respecting the areas of disagreement between the parties.  
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8.2 Is the City of Surrey requesting for approval under section 45 of the UCA? Please 
discuss. 

RESPONSE: 

Neither the City of Surrey nor FEI has requested Commission approval under section 45 of the 
Utilities Commission Act (UCA).  We understand that section 45 of the UCA does not apply in 
the present circumstances for the following reasons. 

FEI has CPCNs for the construction and operation of its equipment and facilities to for the 
supply of natural gas to the public in Surrey.  As discussed in section 2 of Surrey’s application, 
pursuant to section 2(3)(c) of the Gas Utility Act, FEI is authorized and empowered, subject to 
the UCA, to enter Surrey to place, construct, renew, alter, repair, maintain operate and use its 
distribution equipment on, along, across, over or under a public street, lane, square, park, public 
place, bridge, viaduct, subway or watercourse on the conditions that FEI and Surrey agree to.   

In the present applications, Surrey is not granting FEI a franchise or concession within the 
meaning of section 45 of the UCA.  FEI already has CPCNs and pursuant to the Gas Utility Act 
has rights to operate and expand its gas distribution system in Surrey, subject to the UCA and on 
the conditions that FEI and Surrey agree to.  Surrey and FEI have agreed on many terms for 
FEI’s use of such places in Surrey for such purposes; however, the parties have not agreed on all 
terms as set out in the respective applications. Therefore, the conditions set out in section 32(1) 
of the UCA are met, and the Commission’s powers under section 32(2) are engaged enabling the 
Commission, by order, to specify the manner and terms of FEI’s use of such places in Surrey. 

On at least three occasions since 2000 the Commission has specifically considered and 
determined that in these circumstances section 32 of the UCA is applicable to the Commission’s 
review of such applications: 

 In 2001 FEI (then BC Gas Utility Ltd) was facing the expiring of numerous 
franchises in the Inland and Columbia service territories of Inland Natural Gas Co. 
Ltd.  FEI submitted an application to the Commission requesting that the Commission 
establish a standard form agreement between itself and municipalities in those service 
territories.  By Letter No. L-4-02 dated February 4, 2002 the Commission rejected 
FEI’s request because it would be inconsistent with the Commission’s authority under 
section 32 of the UCA.  The Commission also noted that where an individual 
agreement has expired, the Commission expects that FEI and the municipality would 
make every effort to negotiate an operating agreement, and only if the two parties are 
not able to agree to a new agreement would the Commission anticipate an application 
pursuant to section 32 of the UCA to have the Commission determine the terms of 
such an agreement.  The Commission noted that it would review the circumstances in 
each municipality and determine the appropriate terms and conditions on an 
individual basis. 
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 In its Order No. G-17-06 Decision regarding the terms of FEI’s use of public places 
in the District of Chetwynd, the Commission reviewed the legislation and determined 
that section 32 of the UCA is applicable (and made no reference to section 45(8)). 

 In its Order No. G-112-13 Decision regarding the terms of FEI’s use of public places 
in the District of Coldstream, the Commission again reviewed the legislation and 
determined that section 32 of the UCA is applicable (and made no reference to section 
45(8)).  
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 Reference: ALLOCATION OF RELOCATION COSTS 9.0
Exhibit B2-1, Section 4(ii)(b), p. 11  
Oil and Gas Activities Act  

The definition of pipeline under the Oil and Gas Activities Act “does not include (f) piping used 
to transmit natural gas at less than 700 kPa to consumers by a gas utility as defined in the Gas 
Utility Act…” 

Page 124 of the FortisBC Energy Inc. v. Surrey Decision states: 

[497] I have found that the TLA [Trunk Line Agreement] was terminated by the 
plaintiff’s repudiation and fundamental breach, and the defendant’s acceptance of 
Terasen Gas’ repudiation of that agreement. I have also found that s. 9(c) of the former 
Pipeline Regulation was intra vires, and applied to allocate the Pipeline costs and Pipeline 
upgrade costs on and through the City land and the Angus Land equally between the 
plaintiff and Surrey.3 

On page 11 of City of Surrey’s Application, it states that City of Surrey “understand[s] that FEI 
prefers that Surrey reimburse FortisBC for 100% of its Relocation Costs when the affected 
facilities are gas mains, and 50% when the affected facilities are high pressure transmission 
pipelines, which in [City of Surrey’s] view is inconsistent with subsections 3(3) and 3(4) of the 
Pipeline Crossing Regulation” 

9.1 Please discuss why City of Surrey believes the Pipeline Crossing Regulation, which 
is only applicable to High Pressure lines, can be used as a guide for Gas Mains. 

RESPONSE: 

The Pipeline Crossing Regulation prescribes the allocation of costs incurred by a pipeline permit 
holder (e.g., the pipeline owner such as FEI) as a result of construction or activity carried out by 
an “enabled person” or a “specified enabled person” including to realign, raise or lower a 
pipeline.  The government and a municipality are “specified enabled persons” under the 
Regulation. 

The City of Surrey agrees that the Pipeline Crossing Regulation is not legally binding with 
respect to piping used to transmit gas at less than 700 kPa to consumers by a gas utility as 
defined in the Gas Utility Act because, pursuant to section 13 of the Interpretation Act, the term 
“pipeline” in the Regulation has the same meaning as in the Oil and Gas Activities Act. 
Therefore, the Pipeline Crossing Regulation is not legally binding for FEI distribution gas main 
relocation projects within the boundaries of Surrey. 

                                                            

3 FortisBC Energy Inc. v. Surrey (City), [2013] BCSC 2382 (http://canlii.ca/t/g2gq0). 
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Surrey believes that gas utility piping under 700 kPa was excluded from the Oil and Gas 
Activities Act and therefore excluded from Oil and Gas Commission regulation and from the 
Pipeline Crossing Regulation because the Utilities Commission has regulatory jurisdiction over 
such gas utilities, their low pressure distribution gas mains and the terms of their use and 
occupancy of public places in municipalities.  In our view, if a gas utility and a municipality 
cannot agree on allocation of the gas utility’s costs to realign, raise or lower a distribution gas 
main in the municipality, the Utilities Commission has the power to determine the cost allocation 
pursuant to section 32, 33 or 36 of the UCA as applicable.  There is no other regulatory body in 
B.C. with jurisdiction over the issue. 

Surrey further believes that in exercising its power to determine such cost allocation, the Utilities 
Commission should have due regard to the public policy reflected in the Pipeline Crossing 
Regulation.  Although the government has split regulatory jurisdiction over pipelines: Oil and 
Gas Commission has jurisdiction over high-pressure pipelines, and BC Utilities Commission has 
jurisdiction over gas utility piping under 700 kPa, presumably due to the different safety risks, 
there is no apparent reason why different principles should apply to the allocation of costs to 
realign, raise or lower low-pressure pipelines versus high-pressure pipelines as a result of 
construction or activity carried out by a municipality, simply because the operating pressure of 
the pipeline is more or less than 700 kPa.  

In Surrey’s view the public policy underlying the different treatments for activity of government 
and municipalities (“specified enabled persons”) versus others (“enabled persons”) and for 
different types of activities (e.g., new highway) in the Pipeline Crossing Regulation apply 
equally to distribution gas mains in municipalities.  Again, there is no apparent reason why 
different policy considerations ought to apply simply because the operating pressure of the 
pipelines is less than 700 kPa. 

The Commission has discretion when it comes to specifying terms for the allocation as between 
FEI and the municipality of costs to relocate distribution gas mains to accommodate municipal 
projects, and it would be reasonable for the Commission to employ the formulae in the Pipeline 
Crossing Regulation, and the public policies they reflect, in specifying terms for the allocation of 
costs to relocate distribution gas mains.  This would provide for consistent treatment.
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9.2 In City of Surrey’s view, does the Commission have jurisdiction to determine 
Relocation Costs related to High Pressure Pipelines? Please explain. 

RESPONSE: 

No. In Surrey’s view, the Commission does not have jurisdiction to order cost allocation terms in 
respect of high pressure pipelines because these are specified in the Pipeline Crossing 
Regulation.  The Commission does not have jurisdiction to, in effect, rewrite the Regulation.
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 Reference: HIGHWAY DEDICATION 10.0
Exhibit B2-1, Section 4(iii), p. 11, Appendix B, Section 9, pp. 17-18 
Statutory Rights of Ways  

On page 11 of the Application, City of Surrey states that “The parties have agreed that the 
operating terms should specify a process for the situation where Surrey intends to create or 
widen a highway on or through lands over which FEI holds a statutory right of way interest 
("SROW") and the proposed highway will overlap with the SROW area.” 

On pages 17 and 18 of the Operating Agreement, attached as Appendix B to the Application, it 
states that “…at the request of the Municipality and provided the Highway project is proceeding, 
FortisBC agrees to release its statutory right of way interest in the portion of the statutory right of 
way area required for the Highway without requiring the Municipality to exercise its rights of 
expropriation.” 

10.1 In City of Surrey’s view, does the Commission have jurisdiction to determine if FEI 
should release its statutory rights of way? Please discuss how City of Surrey can 
support its claim and provide evidence to support. 

RESPONSE: 

In negotiating the operating agreement with FEI, highway dedication was an important issue for 
the City of Surrey because the City regularly has projects to create or widen highways or that 
require developers to create or widen highways, and it is much more efficient (in terms of both 
time and cost) if persons having an interest in the land to be dedicated as highway consent to the 
dedication instead of the cumbersome and potentially costly expropriation alternative.  This is 
particularly true when it is FEI’s interest in land relating to a buried pipeline because highway 
dedication will not result in any deprivation of FEI’s right to keep its pipeline there and will in 
most cases result in enhanced rights (as rights under a SROW are extinguished and replaced by 
rights under the operating agreement).  That said, Surrey appreciates the comments and 
commitments FEI made in section 3.5 of their application to the Commission. 

Surrey accepts that the Commission does not have jurisdiction to, by order, require FEI to 
extinguish its private interests in land in all cases whenever requested by the City of Surrey and 
without regard to the circumstances of each case. 
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D. CUSTOMER CONSULTATION AND COMPLAINTS 

 Reference: OPERATING AGREEMENT 11.0
Exhibit B2-1, Appendix B, Section 8.2(c), p. 16, Section 12, p. 20; Exhibit B1-1, Section 1, 
p. 3 
Customer Consultation and Complaints  

In the FEI Application on page 3, it states that “the Proposed Operating Terms… address costs 
and fees in a manner that is fair to both the City and the FEI customers from whom the fees and 
costs are ultimately recovered.” [emphasis added] 

In terms of Relocation Costs, on page 16 of the Operating Agreement, attached as Appendix B to 
the Application, it states that “The Municipality agrees to pay a contribution to the Relocation 
Costs incurred by FortisBC to accommodate a Municipal Project and such contribution shall be 
calculated in accordance with subsection 3(3) or 3(4) of the Pipeline Crossings Regulation (B.C. 
Reg. 147/2012), as applicable, whether the affected Company Facilities are High Pressure 
Pipelines or Gas Mains.” 

In terms of Operating Fee, on page 20 of the Operating Agreement, it states that “provided that 
FortisBC is permitted to collect the Operating Fee from customers within the Boundary Limits 
and effective commencing from the date established by the BCUC, FortisBC agrees to pay to the 
Municipality on an annual basis, a fee (the “Operating Fee”) of three percent (3%) of the gross 
revenues (excluding taxes) received by FortisBC for provision and distribution of all gas 
consumed within the Boundary Limits, other than gas consumed by customers from whom the 
BCUC has not allowed FortisBC to collect the Operating Fee.” 

11.1 Has City of Surrey done any consultation with the customers to be affected 
whether they agree with the following? If not, why not? 

 The proposed Relocation Costs allocation methodology, and 

 The proposed Operating Fee 

RESPONSE: 

The City of Surrey has not undertaken any direct consultation with FEI’s customers on whether 
they agree with the requested relocation costs allocation methodology or the requested operating 
fee. 

As a general practice, in the absence of a legislated process, Surrey does not seek agreement 
from affected customers when seeking to regulate the third party utility service provider’s use of 
public places in the city or when seeking to deliver services in a manner that recognizes that 
Surrey tax payers should not be unfairly burdened with costs that are presently inequitably 
allocated.   
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11.1.1 If yes, please discuss the type of consultation conducted. If public workshop 
or similar, please provide: 

 Number of consultation events 

 The agenda(s) 

 Public notification made for the event (describe how distributed) 

 The number of attendees in each event 

 The outcome of the consultation in each event 

RESPONSE: 

Not applicable.  
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11.2 Has the City of Surrey taken into consideration public interest as part of its 
Application? Please discuss. 

RESPONSE:  

Yes.   

The history between FEI and the City of Surrey has involved numerous disputes and litigation.  The past 
nature of the relationship was intolerable and costly to both parties.  The public interest demanded new 
operating terms for FEI’s use of public places in Surrey for the parties to move forward with a clear 
understanding of their respective rights and responsibilities.  The parties have acted responsibly in 
undertaking to negotiate a modern operating agreement and, failing agreement on all terms, submitting 
the subject applications requesting that the Commission resolve the impasse. 

During the negotiations with FEI and in proposing its requesting operating agreement to the 
Commission, Surrey had regard to the public interest as follows: 

 the requested operating agreement is based on the terms of FEI's recent operating agreements as 
accepted or approved by the Commission 

 we carefully considered the Commission's past orders and reasons for decisions regarding FEI 
operating agreements with municipalities, operating fees and relocation costs, and in particular 
Orders C-7-03, G-17-06, G-112-13 and C-8-14 and the reasons for decision, and Letter L-4-02  

 we considered the causes of past disputes between Surrey and FEI, and focused on developing 
robust agreement terms in these areas 

 we also considered how these issues are dealt with in other jurisdictions and by the CRTC  

Surrey is of the view that its requested operating agreement reflects principles and policies that have 
been determined in British Columbia and other jurisdictions to be reasonable and balanced as between 
the municipality (and its residents) and the utility (and its customers), and therefore Surrey believes that 
its requested operating agreement supports the public interest.    
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11.3 Since the filing of the Application, has City of Surrey received any complaints 
related to the Application? If yes, please describe and provide: 

 Comparison of the total number of complaints for the months of June, July 
and August (to date) from last year to the total number received this year. 
Please discuss. 

 Number of complaints received related to this application  

 Nature of the complaints 

RESPONSE:  

From the time notice of the application was posted on the City of Surrey’s website, City staff and 
Mayor and Council were asked to forward any questions about the application, including by 
emails and telephone calls (communications), to Anthony Capuccinello, Assistant City Solicitor 
in Legal Services for reply or follow up. 
 
The following is a summary of the communications brought to the Assistant City Solicitor’s 
attention: 
 

 No communications were received prior to FEI providing notice to its customers 
pursuant to the Commission’s Order of June 21, 2017 

 
 In June, 2017, zero communications were received 
 
 In July, 2017, approximately 32 communications were received 
 
 In August, 2017, approximately 22 communications were received 
 
 In September, 2017, zero communications were received 

 
Based on the above, the total number of communications received related to this application was 
approximately 54.  There may have been a few more communications that were not forwarded to 
the Assistant City Solicitor. 
 
The communications involved inquiries for more information, expressions of opposition to an 
operating fee, and an inquiry as to why the operating fee will be passed on to customers and why 
some of the costs are not being borne by FEI’s business operations.  A few also could not 
understand why the parties do not agree on cost allocation when it is set out in legislation.
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11.4 Did the City of Surrey conduct a study to understand the impact implementing its 
proposed Operating Agreement would have on the impacted customers, including 
but not limited to rate impacts. Please discuss and provide evidence to support. 

RESPONSE: 

The City of Surrey did not conduct a study to understand the impact of implementing its 
requested operating agreement on FEI’s customers.  Surrey does not have access to FEI’s 
customer data or cost of service models to conduct such a study. 

Much consideration and effort was given to seeking to address the problems that have arisen in 
the past and to create terms that are reasonable and balanced.  City Council was fully apprised 
and supportive of the approach taken and even wanted to know how the 3% operating fee would 
appear on FEI customer bills. 

In addition, given that FEI is expected to collect the revenues needed to pay the operating fee 
from FEI customers in the municipality, the principal beneficiaries of FEI’s natural gas 
distribution system in Surrey (being FEI’s customers) will contribute to the operating fee and 
reduce the burden of FEI on Surrey tax payers. 
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1. INTRODUCTION 

1.1 Background 

The jurisdictional vesting and responsibility of highways is with local 

municipalities for them to govern and maintain. As part of this 

responsibility, and in order to provide servicing to their residents and 

businesses, the municipalities are required to provide infrastructure 

services (roads, utilities, etc.) and this infrastructure is located within 

highways, which in layman’s terms is the road allowance and includes 

roads, lanes, bridges, etc. 

Utility agencies such as Fortis (“FEI”), often referred to as third-party 

utilities, have the ability to install, operate and maintain their 

infrastructure within municipal highways. As municipalities continue to 

grow and develop, and the age of their infrastructure assets declines, 

there is a pressing need for municipalities to provide servicing to their 

community and complete infrastructure replacement and upgrades 

projects, while working within limited and constrained highway 

corridors.  The presence of third party utilities within these highway 

corridors results in increased costs to municipalities, whether through 

upfront direct costs, indirect administrative costs or long-term 

operational costs. 

1.2 Scope of Work 

Aplin Martin Consultants has been retained by the City of Surrey to 

undertake an assessment of costs the City incurs, both directly and 

indirectly, as a result of Fortis’ gas infrastructure located within the 

City’s highways, and to establish an estimated annual cost the City of 

Surrey incurs because of the installation, operation and maintenance of 

Fortis’ infrastructure located within municipal highways in the City of 

Surrey.  These costs include administrative, capital and operational 

costs that the City would not have incurred if Fortis’ infrastructure was 

located outside the highway/road allowance boundaries, such as in 

private property and statutory rights-of-ways. 

Figure 1 is an illustration of the various costs incurred by the City, 

differentiated into various categories for clarification purposes, as a 

result of Fortis infrastructure occupying highways: 
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Figure 1 – Cost Categories 

 

 

 

 

 

 

 

 

 

 

Specifically, Aplin Martin’s scope of work was limited to the assessment 

of costs the City incurs as part of its:  (1) Administrative and Overheads 

and (2) annual Capital Program.  Given the limited time constraints, 

Aplin Martin’s assessment did not include a cost quantification of the 

City’s Operating Costs. 

Administrative / Overheads 

Regarding the City’s Administrative / Overhead costs, Aplin Martin’s 

scope of work included quantifying the costs related to permitting and 

enforcement, including drawing reviews, reviewing permit applications, 

traffic management reviews, pavement cut fees, road restoration 

inspections, and payment processing. 

Capital Program 

Regarding the Capital Program costs, Aplin Martin’s scope of work was 

to quantify the costs incurred by the City through their annual capital 

program, which includes infrastructure renewal and replacement 

projects such as road widenings, sidewalk installations, and watermain 

and sewer replacements.   

Aplin’s scope of work focused solely on the City’s capital construction 

program / works and does not include costs incurred by the City, nor 

other parties, as it pertains to infrastructure projects (new or 

replacements) that are completed through the land development 

process or by other regional, provincial or federal government agencies 

(Metro Vancouver, Ministry of Transportation and Infrastructure, 

Translink, Transport Canada, etc.) within the City of Surrey.  Any costs, 

or portion of, incurred by the City as a result of the aforementioned 

third party projects are in addition to the costs assessed herein. 

Operating Costs 
Capital Program 

Cost 

Administrative / 

Overhead 

Total Cost 

 Permitting 

 Inspection 

 Pavement Cuts 

 Eng. Design 

 Construction 

 Delays 

 Litigation 

 FEI Relocations 
 Emergency Services 

 FEI Cross Bores 

 Tree re-planting 

 Utility repairs 
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Operating Costs 

The City also incurs Operating costs as part of its day-to-day operation 

and maintenance of public places (i.e. highways and Parks).  The typical 

Engineering and Parks operating costs the City incurs as a result of 

Fortis include, but are not limited to: 

 When there is a gas leak, or break, either due to pipe 

age/condition or construction activity (City, Regional 

Government, Developer, or 3
rd

 Party Utility Agency), City 

emergency services are called upon as a first responder; 

 Utility cross bores (sanitary and storm sewer) and repair, which 

are instances where Fortis, or its contractor, has damaged 

municipal infrastructure by drilling a gas service through a 

municipal sewer and as a result the City has higher 

maintenance costs for flushing and inspecting their sewers as 

the video camera cannot proceed past the service nor can the 

City utilize root cutting / debris removal equipment as there is 

a risk to damaging the gas service; 

 Tree replanting, whether in roadside boulevards or in Parks, as a 

result of Fortis’ activities and removal of trees to facilitate Fortis’ 

gas pipelines and services; 

 Utility / infrastructure repairs are required where Fortis, or its 

contractor, has completed unauthorized cross bores (described 

above) or not restored the surface (asphalt, sidewalk, ditch, etc.) 

to original conditions and/or City standards. 

While the above items occur throughout the City on a frequent basis 

and result in significant operating costs to the City, due to limited time 

constraints, Aplin Martin’s scope of work does not extend to these day-

to-day operation and maintenance costs. 

2. ADMINISTRATIVE / OVERHEADS 

2.1 Costs 

Administrative and overhead costs include internal staff time/costs and 

costs related to processing permits that are incurred as part of the 

permitting and enforcement of municipal bylaws.  In the particular case 

of Fortis, our cost analysis has been limited to the following: 

1. Road and Right-of-Way Use Permits 

2. Traffic Obstruction Permits 

3. Pavement Cut Fees 

To quantify the administrative and operational costs including potential  

savings, our analysis is based on the information provided on Page 15 of 

FEI’s application to the British Columbia Utilities Commission (BCUC) 

for “Approval of Operating Terms with the City of Surrey and FEI, 

dated May 8, 2017”, wherein FEI estimates on an annual basis the 
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following number of permits would be required: (i)  1,703 Road Right-

of-Way Use (ii) 305 Traffic Obstruction Permits and (iii) 305 Pavement 

Cut Fee instances for an estimated total of 2,313 financial transactions 

from FEI to the City.   

As part of the permitting process, costs are incurred for administrative 

duties to facilitate the review, approval, enforcement, inspection and 

payment processing. 

In discussions with City staff, we have determined the following time 

commitments and costs (see Table 1 below) are required annually to 

support Fortis infrastructure and the above projected 2,313 permits / 

instances. Note, the staff time is expressed as a percentage of a Full-

time Equivalent (FTE) person and the costs are calculated based on the 

loaded average hourly rate for the applicable staff positions. 

Table 1:  Surrey Administrative / Overhead Costs to Permit FEI Work 
 

Time Cost 

Engineering – Road Use Permits 
(0.5hr per permit) 

44% FTE $53,000 

Engineering – Traffic Obstruction Permits 
(1hr per permit, 2hr per TMP) 

46% FTE $60,000 

Engineering – Inspection (surface restoration) 11% FTE $15,000 

Finance – Payment Processing 14% FTE $11,600 

Legal Services 5% FTE $13,000 

Subtotal (Staff time/costs)  $152,600 

Permit Fees (refer to Pg 15 of FEI Application)  $154,030 

Pavement Cut Fees  (refer to Pg 15 of FEI Application)  $204,700 

TOTAL COSTS  $511,330 

3. CAPITAL PROGRAM COSTS 

3.1 Background 

On an annual basis, the City of Surrey’s Engineering Department 

completes approximately $113 Million in infrastructure improvements 

across the City.  These improvements, the majority of which are located 

included within municipal highways, include: 

 Drainage projects (storm sewers, detention ponds, dyke works, 

pump stations, etc.); 

 Sewer projects (sanitary sewers, sewage forcemains, pump 

stations, etc.); 
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 Transportation projects (road widening, sidewalks / multi-use 

pathways, traffic signals, bridge replacement and pavement 

rehabilitation); and 

 Water projects (watermains, pressure reducing valves, pump 

stations, etc.) 

3.2 10-Year Servicing Plan 

As part of the City’s long-range infrastructure planning, the Engineering 

Department has developed, and regularly updates, a 10-Year Servicing 

Plan that establishes a program of municipal infrastructure works and 

services that are required to meet the needs of the community, over 

the 10-year capital program timeframe and longer-term area specific 

servicing.  A copy of the City’s 10-Year Servicing Plan is available on 

their website at: http://www.surrey.ca/files/10-YearServicingPlan.pdf.  

The City’s 10-year Servicing Plan includes both capital asset/projects 

and operating costs. Table 2 below summarizes the City’s projected 10-

year Capital Program, which is extracted from the individual program 

costs for each asset (drainage, sewer, transportation, water) that relate 

specifically to capital construction program / capitalized assets.  In 

summary, the City’s projected 10-year Capital Program equates to an 

annual average of $134 Million as per Table 2 below. 

Table 2:  Projected 10-Year Capital Program 

 Drainage Sewer Transportation Water Total 

Asset 
Investment 

$190,015,537 $127,653,118 $869,963,000 $154,704,631 $1,342,336,286 

 
From a Capital Program perspective, the City’s Capital Program over the next 

10-years is projected to average $134 Million / year.  This is a projected 19% 

increase over the annualized Capital Program over the past 5-years ($112.7 

Million / year), which is summarized in Table 3, thus indicating the City’s 

associated costs will be significantly higher than the historical trend. 

Table 3:  Historical Capital Program (2012 – 2016) 

 2012 2013 2014 2015 2016 

Drainage $9,524,204 $12,744,466 $11,877,148 $14,878,657 $20,616,303 

Sewer $34,79,741 $13,660,306 $7,495,942 $3,292,092 $22,151,357 

Transportation $85,466,566 $112,093,619 $88,073,532 $46,507,056 $53,439,243 

Water $7,838,052 $14,966,662 $9,566,696 $14,800,453 $14,557,812 

Total $102,828,822 $153,465,053 $117,013,318 $79,478,258 $110,764,715 

5-year 
Average 

$112.7 Million / year 

 
While the projected 10-year Capital Program is higher than historical 

trends, the 10-Year Capital Program can be reasonably used as a basis 

to quantify the costs incurred by the City as a result of Fortis’ 

http://www.surrey.ca/files/10-YearServicingPlan.pdf
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infrastructure.  As such, the individual infrastructure projects identified 

within the 10-Year Capital Plan were used, and overlaid upon Fortis’ gas 

pipeline infrastructure, to quantify an estimate of the projected 

incremental costs the City will incur over the next ten (10) years, over 

and above the associated costs for Fortis utility relocations. 

To assess the potential costs, we have included in Appendix I maps 

where the Fortis’ infrastructure crosses or runs parallel with the 

proposed infrastructure identified in the 10-Year Capital plan. These 

maps are compiled based on the pressure class of the Fortis lines and 

overlaid with each of the Surrey infrastructure types, namely water, 

sewer, drainage, and roads.  

3.3 Cost Drivers/Factors 

While completing design and construction of the City’s Capital Program, 

the City incurs both direct and indirect costs as a result of Fortis 

occupying highways for the installation, operation and maintenance of 

the gas infrastructure. 

During our assessment, our team has distinguished the direct and 

indirect costs borne by the City of Surrey, as a result of Fortis’ 

infrastructure as follows: 

 Costs during design; 

 Costs during construction, irrespective of Fortis’ gas 

infrastructure having to be relocated/altered; 

 Costs during construction to facilitate, if required, the 

relocation/alteration of Fortis’ gas infrastructure. 

 Construction delay costs as a result of Fortis’ inability to 

relocate/alter infrastructure in a timely manner. 

3.4 Cost Quantification 

Direct engineering design and construction costs are costs incurred to 

avoid spatial conflicts with Fortis infrastructure during the execution of 

Surrey’s Capital Program. Please refer to Appendix II for a summary of 

the spatial conflicts/encounters. We have identified three cost 

scenarios that are applicable to over 90% of the spatial encounters with 

Fortis infrastructure, which will require varying degrees of engineering 

redesigns and construction modifications. These scenarios are: 

 Proposed City infrastructure crossing Fortis IP/TP mains 

 Proposed City infrastructure crossing Fortis DP mains 

 Proposed City infrastructure running parallel to DP mains 
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In each of these scenarios, our team has developed a separate cost 

estimate for Surrey’s water, drainage, sewer, and road infrastructure
1
 

based on the proposed renewal strategy outlined in the 10-year 

servicing plan.  

Described below are the cost drivers / factors for the individual design, 

construction, delay and litigation aspects. Please refer to Appendix III 

for detailed cost calculation for each cost driver/factor.  

Design Phase 

During the engineering design phase, the City will retain civil 

engineering consultants who will perform the following key tasks to 

ensure the existing gas infrastructure in proximity to the project is 

being identified and that the appropriate amount of engineering effort 

is being allotted to minimize disruption to the Fortis infrastructure. This 

effort would not normally be incurred had it not be for the presence of 

Fortis’ infrastructure located within municipal highways in the City of 

Surrey. Some of these tasks include: 

Utility pre-location – Upon receiving record information from BCOne 

Call, the design consultant is required to physically locate key utilities 

that are within the project scope and transpose the surveyed data to 

the drawing in preparation for the detail design.  

For example, in May 2017, we requested a quote from one of the local 

contractors to perform utility pre-location for one of our design 

projects. The cost to perform pre-locates for each crossing instance 

averaged at $4,470 including the contractor effort and the design staff 

time. 

Geotechnical investigation and assessment – This investigation is 

required when working near IP/TP mains to assess the potential 

impacts resulting from the City’s renewal work in proximity to the 

Fortis infrastructure. If required, the City will provide a mitigation 

strategy.    

Geotechnical investigation efforts could vary significantly depending on 

the location and type of infrastructure renewal work. For a typical 

utility renewal project, the geotechnical investigation and reporting 

cost is averaged at $5,675. However, when unfavorable subsoil 

condition is encountered in a roadworks project, the cost of 

geotechnical investigation and assessment is averaged at $67,300 due 

to the additional assessment that is needed to be performed to ensure 

the existing Fortis main is not subjected to any negative impact during 

the subsoil improvement.  

                                                           
 

1
 Surrey’s District Energy Utility has not been included in this assessment as we cannot 
locate the utility in the 10 Year Plan, but there are known crossing scenarios. 
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Corrosive soil investigation and stray current review – This investigation 

is required when working near IP/TP mains in order to assess the 

potential impacts resulting from City’s water infrastructure renewal in 

proximity to the Fortis infrastructure. If required, the City will provide a 

mitigation strategy.    

Corrosive soil investigation is often required as part the municipality 

water main design. However, the presence of Fortis infrastructure and 

its own corrosion prevention measures, could interfere with the 

corrosion prevention measure proposed by the waterworks project. 

Thus, additional design effort is needed to ensure the two systems will 

work harmoniously. In this assignment, we have attributed 20% of the 

investigative cost to Fortis, which is averaged at $2,815. 

Electromagnetic field review – This investigation is required when 

working near IP/TP mains in order to assess the potential impacts 

resulting from relocating the BC Hydro Transmission infrastructure 

adjacent to the Fortis infrastructure. This scenario generally occurs 

when the City widens arterial corridors under Hydro ROW, such as 100 

Avenue, 105 Avenue, 160 Street, and 168 Street. The cost of this review 

is averaged at $16,520, which from our experience will take place once 

every two years based on the 10 Year Servicing Plan. 

Design efforts to accommodate existing gas mains – Design efforts will 

need to be expended to address the spatial and surrounding 

environmental constraints. For a typical utility improvement project, the 

design effort is averaged at $2,770. However, when poor subsoil is 

encountered the design effort is estimated at $27,700 as it requires 

specific design requirements to address the existing Fortis 

infrastructure. 

Prepare permit application and liaison during application – In addition 

to design, the consultant team will be required to prepare and apply for 

authorization to work near Fortis IP/TP infrastructure, which will often 

include separate design drawings as well as additional sketches / 

reports to present findings and a mitigation strategy to the satisfaction 

of the Fortis representatives. For a typical project, the effort is 

averaged at $855. However, for roadworks projects in poor subsoil 

region, the effort is averaged at $13,500. 

Delay in design approval and revisions – Upon submission to Fortis, 

iterative revisions and further follow ups will often be required. 

Typically, the consultant team will expend up to 40 hours of the team’s 

effort in its attempt to ensure timely approval. 

Construction Phase 

During the construction phase, the contractor will perform the 

following tasks to ensure Fortis’ infrastructure is located and protected. 

In addition, the contractor will also be adhering to the construction 
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protocols stipulated within the Fortis authorization to work. This effort 

would not normally incur had it not been for the presence of Fortis’ 

infrastructure located within municipal highways in the City of Surrey. 

Some of these tasks include: 

Site meeting and pre-construction coordination with Fortis – Prior to 

the start of construction, the contractor will attend an onsite meeting 

with Fortis’ representatives to review the scope of the work, and 

various safety and emergency response protocols. This task will 

typically involve a representative from the consultant, the City, and the 

Contractor. In the case of unfavorable subsoil, there are ongoing 

meetings for the duration of the project to review the state of Fortis’ 

infrastructure, access / maintenance requirements, and other 

constructions related issues. Accordingly, we estimated 150 hours of 

staff time will be required from each party. 

Utility pre-location – Prior to excavation, the construction contractor 

will be responsible for physically locating and marking the Fortis 

infrastructure including service connections. The cost make up for this 

task is very similar to that of the utility pre-location during design. 

Additional depth in excavation and shoring at the crossing (up to 5m 

length) – When encountering crossing conflicts with IP/TP mains, the 

City’s infrastructure will often require to go under the existing IP/TP 

mains; thus resulting in additional costs on excavation, backfill and 

shoring.  

Fortis IP/TP mains are typically situated at 1.2 -1.5m below grade; thus 

the bottom of the gas line would be at 1.5 - 1.8m below grade. To 

achieve adequate vertical separation, the top of the proposed utility 

should be at minimum 2.2m below grade. Without the presence of gas, 

the proposed utility would have 1.3m - 1.5m cover; thus, the City is 

trenching an additional 0.8m-1.1m to accommodate the existing Fortis 

infrastructure. 

Loss of production due to hand excavation at crossing over 5m length 

– When working near any IP/TP mains, Fortis will require the contractor 

to perform hand excavation. The production rate with hand excavation 

is assessed at about 20% when the same tasks are performed by 

machine.  The typical machine trenching rate is 7.5m per hour versus 

1.5m per hour by hand. 

Risk premium associated with the crossing – Additional insurance 

coverage must be obtained and therefore higher premiums are 

incurred when working near Fortis IP/TP mains. During our research, 

we are unable to quantify this amount as the construction insurance 

premium is assessed on the project as a whole and does not have 

specific break down for each existing utility. 
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Presence of Fortis Watchman / Inspectors – Fortis representative(s) 

will need to be onsite during work performed near IP/TP mains. For 

typical projects, the Fortis inspector will be onsite up to 8 hours. For 

projects with unfavorable sub-soil condition, the typical Fortis inspector 

could be onsite for up to 500 hours over the duration of the project.  

Additional installation depth for remaining of the run (100m) – 

Additional excavation, backfill and shoring costs will be incurred further 

downstream for storm and sanitary sewer systems resulting from 

lowering the sewer mains at the crossings. In our assessment, we 

assumed only the immediate pipe section up to the downstream 

manhole will be affected. In actual cases, the entire project downstream 

will need to be deepened or upsized. However, the cost implication of 

that is too difficult to assess accurately.  

Installation of pipe offset or concrete protector pad for IP/TP – For 

water main crossings of IP/TP mains, the installation of pipe offset will 

typically be required to go underneath the Fortis infrastructure. For 

road crossings of IP/TP mains, Fortis typically requires the installation 

of a concrete pipe protection pad above the gas main across the entire 

roadway as per Fortis drawing 99000-C-100-100-R3. 

Installation of Fortis bypass and monitoring – A IP/TP bypass will be 

required to be constructed when a road upgrade is being performed 

under unfavorable sub-soil conditions. From previous experience, when 

preloading over the Fortis infrastructure, to improve the subsoil 

conditions, the City will be required to follow specific preload 

monitoring protocols on preload over the existing infrastructure as well 

as pay for the bypass which will serve as the future Fortis main once 

the road upgrade is completed. We based our unit cost for this item on 

historical data as these are very unique circumstances. 

Spatial Encounters with DP mains - Our cost assessment also takes into 

consideration the two types of spatial encounters, crossings and 

parallel runs. In crossing situations with IP/TP mains, the proposed City 

utilities will go underneath the Fortis infrastructure. But when DP mains 

are encountered during crossing situations, only the proposed water 

main will go underneath the Fortis infrastructure. The proposed storm 

and sanitary sewers will maintain the proposed profiles and the Fortis 

DP mains will be relocated. The cost of this relocation is assessed in the 

next section – FEI Relocations Costs. 

For parallel run situations with DP mains
2

, the proposed City 

infrastructure will typically maintain a deeper profile than the Fortis 

infrastructure in order to avoid conflicts between the proposed service 

                                                           
 

2
 During the GIS data extraction, we did not identify any parallel runs for proposed City 

utilities with the IP/TP lines. 



COST IMPACT ASSESSMENT FOR FORTIS GAS INFRASTRUCTURE 
CITY OF SURREY 

 

APLIN & MARTIN CONSULTANTS LTD. PAGE 11 
PROJECT NO. 17-173 SEPTEMBER 27, 2017 

connections and the existing Fortis line. Furthermore, due to limited 

corridor available within the roadway, the proposed City infrastructure 

will often be running within 2m of the exiting Fortis line. Accordingly, 

shoring will often be required as a result of the deeper trench and close 

proximity. 

Construction Delays 

In City infrastructure renewal projects with IP/TP main crossings, the 

Contractor (the City) will experience delays to the critical path 

schedule for each instance. This delay is often attributed to the 

scheduling of Fortis crew or outstanding terms stated in authorization 

to work. On one of the previous Aplin Martin projects (26104), we were 

delayed for 2 months after commencement of construction before 

receiving our authorization to work.  For the purposes of our analysis 

we have assumed one week of delay on average.  

Litigation 

We are informed that the City has, over the years, incurred significant 

litigation costs related to disputes with Fortis.  This has resulted in 

proceedings before the Courts and the Oil and Gas Commission.  Legal 

time is also expended disputing estimates, and responding to 

correspondence, permits, and emails that raise legal issues. 

3.5 FEI Relocation Costs 

Annually the City pays Fortis directly for relocating Fortis gas 

infrastructure (DP, IP/TP) mains when spatial conflicts are encountered 

during the renewal of municipal infrastructure. 

As shown on “Page 6 of the City of Surrey’s  Application to the BCUC, 
dated May 17, 2017, Surrey has reimbursed FEI $5.4 million over the last 
six years (2010 to 2015) related to relocating FEI facilities to 
accommodate Surrey's projects (primarily highway widenings, water 
and sewer works) as shown in Table 4 below.   The annualized average 
cost over this 6 year period is $906,000. 

 
Table 4:  Surrey Costs Paid to FEI to Relocate Gas Mains (DP, IP, and TP) 

Type of Gas 
Mains 

2010 2011 2012 2013 2014 2015 

Distribution $403,372 $358,361 $183,479 $541,773 $757,626 $135,582 

Transmission $76,293 $0 $959,325 $2,019,032 $0 $0 

Total Cost $479,665 $358,361 $1,142,804 $2,518,533 $799,898 $135,582 

6-Year 
Average 

$905,807/ year 
 

4. COST SUMMARY 
Through our local experience, particularly in the City of Surrey, and our 

discussions with local construction contractors, we have developed unit 
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rates for each of the cost drivers/factors identified in Section 3. 

Multiplying the unit rate with the number of occurrences derived from 

the 10 Year Capital Plan for each type of infrastructure, we determined 

the total direct costs the City will incur for each of the utilities over the 

next 10 years in Table 5 below.  

Table 5:  Total Costs Incurred based on 10- Year Capital Plan (by Infrastructure) 

 Water Storm Sewer Sanitary Sewer Roadworks 

Ten Year Total $5,495,270 $3,328,526 $3,773,702 $10,048,950 

Annual Cost Without 
Inflation Adjustment  

$549,527 $332,853 $377,370 $1,004,895 

 
In Table 6 below, we summarized the direct costs, by cost category, 

incurred as a result of Fortis infrastructure conflicting with Surrey’s 

Capital Program over the next 10 years. 

Table 6:  Total Costs Incurred based on 10- Year Capital Plan (by Category) 

 
Engineering 

Design 
Construction Delay Litigation 

Ten Year Total $4,323,650 $16,784,658 $2,166,200 $10,840,000 

Annual Cost Without 
Inflation Adjustment  

$432,365 $1,678,466 $216,620 $1,084,000 

 
Finally, we carried forward the annual administrative / overhead costs 

from Table 1, the FEI Relocation Costs from Table 4, and the annual 

direct costs to the capital program from Table 6 to Table 7 below, for 

the annualized total cost
3
 as a result of Fortis’ infrastructure operating 

within the City’s highways. 

Table 7:  Total Costs Incurred by City of Surrey Annually 
 Annualized 

Cost 

Administrative / Overhead  

Staff Costs $152,600 

Permit Fees $154,030 
Pavement Cut Fees $204,700 

Capital Costs  

Design Phase $432,365 

Construction Phase $1,687,466 
Delay $216,620 

Litigation $100,000 

FEI Relocations $905,807 

Operating Costs Not Assessed 

Estimate Annual Cost to Surrey $3,342,258 

 

                                                           
 

3
 The annualized cost is presented in present value and inflation rate has not been 

factored into the calculation. 
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Job #: 17‐173

Date: 22‐09‐2017

Types Project ID Term Crossing/parallel Size description

(Years) (mm)

D 14986 4‐6 Crossing ex: 375‐750

D 11646 7‐10 Crossing ex 600 ‐> 1200

D 13245 NCP Driven Crossing 450

D 2933 4‐6 Crossing ditch Ditch Widening N side of Colebrook 

D 6687 4‐6 Crossing & parallel 750

D 11718 7‐10 Crossing & parallel Inter River Conveyance Works

D 14109 7‐10 parallel 525‐> 525 & 675‐>900

D 13236 NCP Driven parallel 525

D 13243 NCP Driven parallel ditch ditch improvement & ROW

D 6244 4‐6 parallel 900 Upgrade Existing Storm

D 6238 4‐6 parallel ex: 750

D 13264 NCP Driven parallel? Anniedale 3 water quality pond

R 16175 7‐10 Crossing Multi‐Use Pathway ‐ Bicycle 

R 16195 1‐3 Crossing Multi‐Use Pathway ‐ Bicycle 

R 10535 4‐6 Crossing  Arterial Widening 

R 12965 4‐6 Crossing Arterial Untilmate Widening 

R 11738 7‐10 Crossing Arterial Widening ‐ 5 Lane

R 13256 NCP Driven Crossing Arterial Untilmate Widening 

R 10534 1‐3 Crossing Arterial Widening ‐ 5 Lane

R 15592 1‐3 Crossing Arterial Widening ‐ 5 Lane

R 15242 1‐3 Crossing Cycling Upgrade

R 12996 1‐3 Crossing New Collector 

R 11746 7‐10 Crossing Interchange Ramps

R 15580 7‐10 Crossing Interchange Ramps

R 7536 4‐6 Crossing Collector Widening

R 16191 4‐6 Crossing Multi‐Use Pathway ‐ Bicycle 

R 11740 4‐6 Crossing Arterial Widening ‐ 3 Lane

R 13224 NCP Driven Crossing Road Upsizing

R 13223 NCP Driven Crossing Road Upsizing

R 13222 NCP Driven Crossing Road Upsizing

R 13229 NCP Driven Crossing Road Upsizing

R 13230 NCP Driven Crossing Road Upsizing

R 13220 NCP Driven Crossing Road Upsizing

R 13235 NCP Driven Crossing Frontage Road Upsizing

R 7455 1‐3 Crossing Arterial Widening

R 15534 7‐10 Crossing  Non‐Arterial Road Improvements

R 15506 4‐6 Crossing Arterial Widening

R 13255 NCP Driven Crossing & parallel Arterial Ultimate Widening

R 15583 1‐3 parallel Pedestrian ‐ Cycle Bridge

R 16196 1‐3 parallel Multi‐Use Pathway ‐ Bicycle 

R 15500 1‐3 parallel Arterial Widening ‐ 5 Lane

R 16194 1‐3 parallel Multi‐Use Pathway ‐ Bicycle 

Fortis IP / TP Encounters in Surrey 10 Year 

Servicing Plan



Job #: 17‐173

Date: 22‐09‐2017

Fortis IP / TP Encounters in Surrey 10 Year 

Servicing Plan
R 7494 1‐3 parallel Rehabilitate Crossing ‐ Art Bridges

R 13219 NCP Driven parallel Road Upsizing

R 14857 4‐6 parallel Fleetwood Greenway ‐ Bicycle Netw

R 12385 1‐3 parallel Street Bicycle Path

S 13683 4‐6 Crossing 300

S 13695 1‐3 Crossing 675

S 13740 4‐6 Crossing 900

S 10006 4‐6 Crossing Tynehead Interceptor

S 10007 7‐10 Crossing Tynehead Interceptor

S 14098 7‐10 Crossing 525

S 13741 4‐6 Crossing 750

S 13662 4‐6 Crossing 300

S 13164 NCP Driven Crossing 250

S 13168 NCP Driven Crossing 250

S 13166 NCP Driven Crossing 220

S 13543 4‐6 Crossing Major Facilities ‐ Lower Tynehead Si

S 11269 7‐10 Crossing 375

S 9472 7‐10 Crossing & parallel 375

W 15219 4‐6 Crossing 750

W 9934 4‐6 Crossing 300

W 15231 7‐10 Crossing 750

W 12584 1‐3 Crossing 300

W 14041 4‐6 Crossing 450

W 13842 4‐6 Crossing 300

W 12645 4‐6 Crossing 200

W 12617 4‐6 Crossing 300

W 12607 4‐6 Crossing 200

W 13785 4‐6 Crossing 200

W 9952 7‐10 Crossing 300

W 13786 7‐10 Crossing 300

W 13184 NCP Driven Crossing 600

W 15215 1‐3 Crossing 300

W 12689 1‐3 Crossing 300

W 13811 1‐3 Crossing 200

W 12654 7‐10 Crossing 300

W 13187 NCP Driven Crossing & parallel 350

W 15213 7‐10 Crossing & parallel 300

W 15397 1‐3 Crossing & parallel PRV Station



Job #: 17-173

Date: 22-09-2017

Types Project ID Term Crossing/Parallel Size Length of Run

w 12664 7-10 P 300 180

w 13840 7-10 P 300 1960

w 13806 4-6 P 300 670

w 13841 7-10 P 300 630

w 13796 7-10 P 200 160

w 13801 4-6 P 600 460

w 12617 4-6 P 300 820

w 13843 7-10 P 300 770

w 13902 4-6 P 750 575

w 12599 7-10 P 300 835

w 13201 NCP P 450 860

w 11581 4-6 P 300 830

w 10463 1-3 P 600 100

w 9934 4-6 P 300 2225

w 15231 7-10 P 750 420

w 12584 1-3 P 300 775

w 11074 1-3 P 300 100

w 13884 4-6 P 300 510

w 11505 4-6 P 300 3560

w 15213 7-10 P 300 1140

w 15397 1-3 P PRV 220

w 15227 7-10 P 500 100

w 13787 1-3 P 200 230

w 13817 1-3 P 200 885

w 15229 7-10 P 450 310

w 10342 1-3 P 450 130

w 13798 7-10 P 250 230

w 13861 4-6 P 200 380

w 5345 1-3 P 400 800

w 13785 4-6 P 200 460

w 15220 1-3 P 450 100

w 13916 4-6 P 300 100

w 13845 4-6 P 300 420

w 9924 NCP P 400 260

w 11514 7-10 PS

Total 22205

Fortis DP Encounters in Ten Year Servicing 

Plan (Water)



Job #: 17-173

Date: 22-09-2017

Fortis DP Encounters in Ten Year Servicing 

Plan (Water)
Types Project ID Term Crossing/Parallel Size # of Crossings

w 629 1-3 C 400 1

w 12587 7-10 C 300 1

w 13848 4-6 C 200 1

w 13854 7-10 C 300 1

w 12607 4-6 C 200 1

w 7678 4-6 C 300 1

w 13995 7-10 C 900 1

w 13869 4-6 C 300 1

w 13179 NCP C 450 1

w 13854 7-10 C 300 1

w 11537 4-6 C 300 1

w 13851 4-6 C 200 1

w 14041 4-6 C 450 1

w 13202 NCP C 350 1

w 13189 NCP C 300 1

w 12696 4-6 C 600 1

w 13879 7-10 C 300 1

w 11506 1-3 C 300 1

w 13822 1-3 C 200 1

w 13821 1-3 C 200 1

w 9720 7-10 C 200 1

w 13899 4-6 C PS 1

w 15228 7-10 C 400 1

w 11504 7-10 C 200 1

w 13877 1-3 C 200 1

w 12653 4-6 C 200 1

w 15224 1-3 C 450 1

w 13859 7-10 C 300 1

w 11556 7-10 C 450 1

w 13874 4-6 C 200 1

w 13786 7-10 C 300 2

w 13816 4-6 C 200 1

w 13872 4-6 C 300 1

w 11520 7-10 C 350 1



Job #: 17-173

Date: 22-09-2017

Types Project ID Term Crossing/Parallel Size # of Crossings

D 11641 7-10 C 600 1

D 11638 7-10 C 300 DOES NOT CROSS

D 16199 NCP C 900 1

D 6013 4-6 C

D 6602 NCP C 1500 4

D 6673 4-6 C 1350 1

D 11649 7-10 C 250 1

D 11652 7-10 C 450 2

Types Project ID Term Crossing/Parallel Size Length of Run

D 14963 1-3 P 1200 81m

D 14990 4-6 P PS PUMP STATION

D 14960 4-6 P 1350 43

D 14986 4-6 P 750 110m

D 11640 7-10 P 600 110m

D 6114 7-10 P 2550 40m

D 11644 7-10 P 900 810m

D 11659 7-10 P 300 700

D 6238 4-6 P 750 1200m

D 15060 4-6 P 450 125m

D 14109 7-10 P 675 110

D 6174 7-10 P 900 213m

D 6054 7-10 P 1200 30m

D 6687 4-6 P 750 300m

D 11648 7-10 P 675 100m

D 6673 4-6 P 1350 100m

D 2933 4-6 P DITCH DITCH WIDENING

D 6447 7-10 P 600 100m

D 15060 4-6 P 450 125m

D 11782 NCP P >600 570m (Stormwater Corridors 

for Sunnyside Heights)

D 11720 4-6 P
Erickson/Burrow Conveyance 

Works

D 6943 NCP P 600 600m

Total 5467

Fortis DP Encounters in Ten Year Servicing 

Plan (Water)



Job #: 17‐173

Date: 22‐09‐2017

Types Project ID Term Crossing/Parallel Size Length of Run

S 13646 1‐3 P 300 130m

S 11344 7‐10 P 300 90m

S 11320 1‐3 P 375 100m

S 13737 4‐6 P 300 97m

S 13753 7‐10 P 450 48m

S 13710 4‐6 P 375 37m

S 13698 1‐3 P 525 21m

S 13733 4‐6 P 375 102m

S 11965 4‐6 P 250 340m

S  13718 1‐3 P 525 105m

S 15103 4‐6 P 750 122m

S 15137 1‐3 P 375 130m

S 15100 1‐3 P 450 16m

S 15158 7‐10 P 250 15m

S 15159 1‐3 P 375 100m

S 6499 1‐3 P 525 123m

S 13770 4‐6 P 375 66

S 13631 1‐3 P 250 60m

S 13703 1‐3 P 375 97m

S 15156 7‐10 P 250 14m

S 11354 1‐3 P 300 200m

S 13738 4‐6 P 375 26

S 13762 7‐10 P 600 113

S 13695 1‐3 P 675 13

S 6528 1‐3 P 600 49

S 13740 4‐6 P 900 25

S 13744 7‐10 P 675 91

S 13766 7‐10 P 525 82

S 13708 4‐6 P 375 24

S 9464 1‐3 P 250 115

S 9465 1‐3 P 250 45

S 9472 7‐10 P 375 365

S 11270 1‐3 PS Pump station

S 15121 NCP P 400 550

S 13763 7‐10 P 1050 100

S 15130 NCP P 900 41

S 10581 NCP P 450

S 11963 7‐10 P 300 170

S 11962 7‐10 PS PUMP STATION

S 11294 7‐10 PS‐T
PUMP STATION SURGE 

TANK

Total 3822

Fortis DP Encounters in Ten Year Servicing 

Plan (Sanitary)



Job #: 17‐173

Date: 22‐09‐2017

Fortis DP Encounters in Ten Year Servicing 

Plan (Sanitary)
Types Project ID Term Crossing/Parallel Size # of Crossings

S 15145 4‐6 C 300 1

S 11338 1‐3 C 1200 1

S 10939 7‐10 C 300 1

S 12720 4‐6 C 500 4



 

 

APPENDIX III 
 

COST ANALYSIS 
 
 



IP / TP Gas Crossings Water (400mm DI) Sanitary (450mm PVC) Storm (750mm RF Concrete) Roadworks Roadworks (Poor Soil)
 

DESIGN
Utility prelocation 4,470$                                     4,470$                                    4,470$                                           4,470$                                    4,470$                                    

Geotechnical investigation and assessment 5,675$                                     5,675$                                    5,675$                                           5,675$                                    67,300$                                  

Corrosive soil investigation and stray current review 2,815$                                    

Electromagnetic field review 16,520$                                  

Design efforts to accommodate existing gas main 2,770$                                     2,770$                                    2,770$                                           2,770$                                    27,700$                                  

Prepare permit application and liaison during application 855$                                         855$                                        855$                                               855$                                        13,500$                                  

Delay in design approval and revisions 3,840$                                     3,840$                                    3,840$                                           3,840$                                    28,800$                                  

SUBTOTAL 20,425$                                   17,610$                                  17,610$                                         17,610$                                  158,290$                                

CONSTRUCTION
Site meeting and pre‐construction coordination with Fortis 1,740$                                     1,740$                                    1,740$                                           1,740$                                    65,250$                                  

Utility prelocation 3,750$                                     3,750$                                    3,750$                                           3,750$                                    3,750$                                    

I Additional depth in excavation and shoring at the crossing (5m length) 1,250$                                     1,250$                                    1,250$                                          

II Loss of production due to hand excavation at crossing over 5m length 1,450$                                     1,450$                                    1,450$                                          

III Risk premium associated with the crossing

IV Presence of Fortis Watchman / Inspector 1,320$                                     1,320$                                    1,320$                                           1,320$                                    82,500$                                  

V Additional installation depth for remaining of the run (100m) 50,000$                                  50,000$                                        

VI Installation of pipe offset or concrete protector pad TP/IP 11,025$                                   6,800$                                   

VIII Installation of Fortis Bypass and monitoring during the preload period 1,500,000$                            

VII Delay in construction (averaging 1 week) 21,400$                                   21,400$                                  21,400$                                         200,000$                                

SUBTOTAL 41,935$                                   80,910$                                  80,910$                                         13,610$                                  1,851,500$                            

TOTAL PER INCIDENT 62,360$                        98,520$                        98,520$                             31,220$                        2,009,790$                 
NUMBER OF CROSSINGS 17 14 6 23 5
TOTAL OVER NEXT 10 YEAR 1,060,120$                  1,379,280$                591,120$                         718,060$                    10,048,950$              

Unaccounted for Costs to the City
Excess delay in construction

Crossing for minor road infrastructure such as MUP

Lowering of the entire gravity system or upsizing of main to minimize grade

Notes

Fortis IP/TP line typically situates at 1.2 ‐1.5m below grade; thus the bottom of the 

gas line would be at 1.5 ‐ 1.8m below. To achieve adequate vertical separation, the 

top of the proposed utility should be at min 2.2m below grade

I Without the presence of gas, the proposed utility would have 1.3m ‐ 1.5m cover; 

thus, the City is trenching an additional 0.8m‐1.1m to accommodate Fortis

II It is required as part of the Fortis work authorization, all work within Fortis ROW shall 

be hand excavated. Thus, the production is only at 20% of typical rate at the crossing.  

Typically trenching rate is 60m / 8hr by machine

III Due to the proximity to the IP/TP line, there is risk of damaging the line during 

construction

IV Fortis Inspector to be onsite full time during work within 1m of Fortis line

V For gravity utility, once the line is lowered it would continue to be at that depth for 

the rest of the run. We did not include the further downstream effect for sections 

beyond the manhole downstream

VI As Fortis drawing 99000‐C‐100‐100‐R3, concrete protector pad is required for 

roadway crossing based on 25m road allowance and pad is placed perpendicular to 

pipe  (25m  / 1.5m = 17 pieces)

VII In most cases, works related to Fortis is 2‐3 weeks late and thus impacts the 

construction schedule. Even though the contractor may reallocate work to 

accommodate, the delay still poses a negative impact to production and lengthen 

overall schedule. We adopt a 1 week actual delay impact in lieu of 2‐3 weeks in our 

cost assessment.

VIII Based on historical data when poor soil condition is encountered during a roadworks 

project. A bypass Fortis line needs to be installed first before preload could take 

place. Continual monitor would be required to ensure the existing Fortis line is 

operating within the required parameters.



DP Gas Crossings Water (400mm DI) Sanitary (450mm PVC) Storm (525mm RF Concrete) Roadworks
 

DESIGN
Utility prelocation 4,470$                                   4,470$                                   4,470$                                         4,470$                                    

Geotechnical investigation and assessment

Corrosive soil Investigation and stray current review

Electromagnetic field review

Design efforts to accommodate existing gas main 1,385$                                   510$                                      510$                                             510$                                       

Prepare permit application and liaison during application

Delay in design approval and revisions

SUBTOTAL 5,855$                                   4,980$                                   4,980$                                         4,980$                                    

CONSTRUCTION
Site meeting and pre‐construction coordination with Fortis 1,740$                                   1,740$                                   1,740$                                         1,740$                                    

Utility prelocation 3,750$                                   3,750$                                   3,750$                                         3,750$                                    

I Additional depth in excavation and shoring at the crossing (5m) 1,250$                                  

II Loss of production due to hand excavation at crossing over 5m 1,450$                                  

III Risk premium associated with the crossing

IV Presence of Fortis Watchman / Inspector

V Additional installation depth for remaining of the run (100m)

VI Installation of pipe offset  11,025$                                

VII Delay in Fortis DP main relocation (averaging 1 week)

SUBTOTAL 19,215$                                 5,490$                                   5,490$                                         5,490$                                    

TOTAL 25,070.00$                10,470.00$                10,470.00$                      10,470.00$               
NUMBER OF CROSSINGS 35 10 7
TOTAL OVER NEXT 10 YEAR 877,450$                   104,700$                   73,290$                          ‐$                            

Unaccounted for Costs to the City
Excess delay in construction

Notes

Fortis IP/TP line typically situates at 1.2 ‐1.5m below grade; thus the bottom of the 

gas line would be at 1.5 ‐ 1.8m below. To achieve adequate vertical separation, the 

top of the proposed utility should be at min2.2m below grade

I

Without the presence of gas, the proposed utility would have 1.3m ‐ 1.5m cover; 

thus, the City is trenching an additional 0.8m‐1.1m to accommodate Fortis

II

It is required as part of the Fortis work authorization, all work within Fortis ROW 

shall be hand excavated. Thus, the production is only at 20% of typical rate at the 

crossing.  Typically trenching rate is 60m / 8hr by machine

III Due to the proximity to the IP/TP line, there is risk of damaging the line during 

construction

IV Fortis Inspector to be onsite full time during work within 1m of Fortis line

V For gravity utility, once the line is lowered it would continue to be at that depth for 

the rest of the run. We did not include the further downstream effect for sections 

beyond the manhole downstream

VI As Fortis drawing 99000‐C‐100‐100‐R3, concrete protector pad is required for 

roadway crossing based on 25m road allowance and pad is placed perpendicular to 

pipe  (25m  / 1.5m = 17 pieces)

VII In most cases, works related to Fortis is 2 ‐3 weeks late and thus impacts the 

construction schedule. Even though the contractor may reallocate work to 

accommodate, the delay still poses a negative impact to production and lengthen 

overall schedule 



DP Gas Parallel to Proposed Utilities Water (400mm DI) Sanitary (450mm PVC) Storm (525mm RF Concrete) Roadworks
 

DESIGN
Direct Cost (per Project)
Utility prelocation at 4 locations 15,680$                                 15,680$                                 15,680$                                          15,680$                                

Geotechnical investigation and assessment

Corrosive soil Investigation and stray current review

Electromagnetic field review

Design efforts to accommodate existing gas main including review for alternate 

corridors 3,960$                                     3,960$                                     3,960$                                            3,960$                                    

Prepare permit application and liaison during application

Delay in design approval and revisions

Site meeting and pre‐construction coordination with Fortis 1,740$                                   1,740$                                   1,740$                                            1,740$                                  

Utility prelocation including gas service connections 7,500$                                   7,500$                                   7,500$                                            7,500$                                  

SUBTOTAL 28,880$                                 28,880$                                 28,880$                                          28,880$                                

NUMBER OF PARALLEL RUN INSTANCES 34 10 43
TOTAL OVER NEXT 10 YEAR 981,920$                    288,800$                    1,241,840$                      ‐$                            

CONSTRUCTION (based on the entire 10 Year Capital Plan)
Total Lengths Over 10 years (meters) 22205 5467 3886

I Additional depth in excavation and shoring to avoid service connection conflict 1,366,750$                           971,500$                                       

II Loss of production due to close proximity to gas line 2,575,780$                           634,172$                               450,776$                                       

SUBTOTAL 2,575,780$                           2,000,922$                           1,422,276$                                    ‐$                                       

TOTAL 3,557,700.00$            2,289,722.00$            2,664,116.00$                 ‐$                             

Unaccounted for Costs to the City
Excess delay in construction

Additional Geotechnical Efforts Due to Poor Soil

Lowering of the entire gravity system or upsizing of main to minimize grade

Notes

Fortis IP/TP line typically situates at 1.2 ‐1.5m below grade; thus the bottom of the 

gas line would be at 1.5 ‐ 1.8m below. To achieve adequate vertical separation, the 

top of the proposed utility should be at min2.2m below grade

I Without the presence of gas, the proposed utility would have 1.3m ‐ 1.5m cover; 

thus, the City is trenching an additional 0.8m‐1.1m to accommodate Fortis. On 

parallel run, the gravity line needs to be lower than the existing gas to all service 

connections to go under the gas

II

It is required as part of the Fortis work authorization, all work within Fortis ROW 

shall be hand excavated. Thus, the production is only at 20% of typical rate at the 

crossing.  Typically trenching rate is 60m / 8hr by machine. For parallel installation, 

the labour would be doubled compared to unencumbered installation.



Unit Price Parameters

Engineering Service Hourly Rates

Project Manager 200 $/hr

Project Engineer 165 $/hr

Design Support 115 $/hr

Surveyor 160 $/hr

Inspector 100 $/hr

Contractor Crew Hourly Rate

Foreman  90 $/hr

Labor x 3 195 $/hr

Traffic Control (2 men crew with truck) 150 $/hr

City Staff Hourly Rate

City Supervisor 80 $/hr

Fortis Inspector 165 $/hr

Construction Unit Price Calculation

Excavation Backfill Shoring

Additional depth in trenching and shoring 

based on 1m deep and 2.5m wide trench 250 $/m $87.50 $137.50 $25.00

Additional depth in trenching and shoring 

based on 2m deep and 2.5m wide trench 500 $/m $175.00 $275.00 $50.00

Excavation Backfill 45 deg Bends  Restraints

Watermain offset (400mm Diameter) 11025 $/each $87.50 $137.50 $2,000.00 $350.00

Protector Pad

Concrete protector pad 400 $/each $400.00

Trenching rate with machine at crossing 0.13 hr/m

Trenching rate by hand at crossing 0.67 hr/m

Trenching cost by hand at crossing 290 $/m

Trenching rate with machine on parallel run 0.13 hr/m

Trenching rate by hand on parallel run 0.27 hr/m

Trenching cost by hand on parallel run 116 $/m



 

 

 



Telecom Decision CRTC 2013-618 
PDF version 

Route reference: Telecom Notice of Consultation 2011-614, as amended 

Ottawa, 21 November 2013 

CISC Model Municipal Access Working Group – Report on a 
Model Municipal Access Agreement

File number: 8690-C12-201113125 

In this decision, the Commission approves the consensus recommendations contained in 
the CISC Model Municipal Access Working Group’s non-consensus report. The 
Commission determines that the non-consensus items in the report are to be negotiated 
between a carrier and a municipality when they enter into a municipal access agreement. 

Introduction 

1. Canadian carriers have a long history of dealing with Canadian municipalities in
order to gain access to a municipality’s rights-of-way, which is necessary to provide
telecommunications services to the public. In certain situations, the Commission has
had to resolve disputes between carriers and municipalities in order to ensure that
Canadians have access to competitive telecommunications services.

2. Pursuant to sections 42, 43, and 44 of the Telecommunications Act (the Act), the
Commission, in Decision 2001-23, granted a Canadian carrier1

3. Many MAAs have been successfully negotiated between Canadian carriers and
municipalities without the Commission’s intervention. However, in exceptional
cases, the Commission has had to issue decisions on a case-by-case basis to resolve
disputes on matters related to access to municipal rights-of-way.

 access to municipal
property in Vancouver under terms and conditions set out in a municipal access
agreement (MAA). In that decision, the Commission also established the principles it
had used in addressing the dispute before it (the Ledcor principles). The Commission
anticipated that the Ledcor principles would also assist other carriers and
municipalities in negotiating the terms and conditions under which carriers would
construct, maintain, and operate transmission facilities on or in municipal property.

4. In Telecom Notice of Consultation 2011-614, the Commission considered that since
Decision 2001-23 was issued, the case-by-case approach for disputes had served the
needs of Canadian carriers and municipalities to a certain degree with respect to
access to municipal rights-of-way. However, the Commission considered that a
model MAA would benefit both Canadian carriers and municipalities by providing

1  Ledcor Industries Limited 

BCUC IR 1.4.4.1  ATTACHMENT 1

http://www.crtc.gc.ca/eng/archive/2001/DT2001-23.htm�


for predictability, lower personnel costs in terms of time and money, and entry into 
new small markets on a more efficient basis, while allowing for a degree of 
customization to incorporate unique circumstances. 

5. In that notice, the Commission initiated a proceeding calling for comments on a 
model MAA. The Commission considered that a model MAA should be developed 
through the following two-step process: 

i. hold a public consultation to develop principles; and 

ii. establish an ad hoc CRTC Interconnection Steering Committee (CISC) 
working group to develop the terms and conditions of a model MAA based 
on those principles. 

6. In Telecom Notice of Consultation 2011-614-1, the Commission requested CISC to 
form an ad hoc working group to develop a model MAA based on the Ledcor 
principles established in Decision 2001-23 and other relevant Commission decisions. 
The Commission also set a deadline for that working group to report back to the 
Commission. Pursuant to that notice, CISC established the Model Municipal Access 
Agreement Working Group (the working group) with representatives from Canadian 
telecommunications companies and municipalities, including the Federation of 
Canadian Municipalities, which represents municipalities across Canada. 

7. In Telecom Notices of Consultation 2011-614-2, 2011-614-3, and 2011-614-4, the 
Commission extended the reporting deadline for the working group. 

8. On 18 July 2013, the working group submitted a non-consensus report entitled 
Model Municipal Access Agreement (the report). In the report, the working group 
reached consensus on the majority of items regarding a model MAA; however, there 
were also a few non-consensus items. The report can be found in the “Reports” 
section of the working group’s web page, which is available in the CISC section of 
the Commission’s website at www.crtc.gc.ca. 

9. The Commission considers that the report raises the following issues: 

I. Should the Commission approve the consensus items? 

II. How should the Commission deal with the non-consensus items? 

I. Should the Commission approve the consensus items? 

10. The Commission notes that the working group requested approval of the consensus 
items contained in the report. 

11. The Commission considers that the consensus items will provide benefits to both 
Canadian telecommunications carriers and municipalities when a Canadian carrier 
requests access to a municipality’s rights-of-way. Accordingly, the Commission 
approves the consensus items in the report regarding the model MAA. 



II. How should the Commission deal with the non-consensus items? 

12. The members of the working group disagreed on how the Commission should deal 
with the non-consensus items contained in the report. 

13. The Canadian telecommunications carrier members submitted that a written 
follow-up proceeding is needed to clarify the non-consensus items. They stated that 
these items represent significant and material issues that, in their view, have not been 
fully dealt with in past Commission decisions. They submitted that the Commission 
now has an opportunity to provide clarity with respect to these issues and to 
eliminate cause for unnecessary future disputes. They argued that if the model MAA 
lacks clarity on these specific items, disputes may increase. 

14. The municipal members submitted that all non-consensus items should be left for 
negotiation between parties using the model MAA as a non-binding resource 
document, and that a subsequent written proceeding is unnecessary. They submitted 
that the Commission must not establish a process that would prescribe any particular 
terms or that could be seen as prejudging the outcome of future disputes in 
proceedings before the Commission. 

15. The Commission notes that, although the working group representatives made 
substantial progress in reaching consensus on a majority of items for a model MAA, 
they were unable to agree on the wording for a lesser number of items. The 
Commission considers that further process is unlikely to lead to the parties reaching 
agreement on the wording for these items. Further, the Commission considers that in 
the absence of a specific dispute over access to municipal rights-of-way, it may not 
be appropriate for the Commission to provide specific wording. 

16. Accordingly, the Commission determines that the non-consensus items are to be 
negotiated between a Canadian telecommunications carrier and a municipality that 
are entering into an MAA. 

Model MAA 

17. The consensus and non-consensus items contained in the report (the latter of which 
are to be negotiated) constitute the model MAA. The wording of the model MAA 
was drafted in English by the members of the working group and has been translated 
into French by the Commission for the convenience of all telecommunications 
carriers and municipalities in Canada. The model MAA is available in the CISC 
section of the Commission’s website at www.crtc.gc.ca. 

Secretary General 

 

http://www.crtc.gc.ca/cisc/eng/ciscmanu.htm�


Related documents 

• Proceeding to consider a model Municipal Access Agreement, Telecom Notice of 
Consultation CRTC 2011-614, 23 September 2011, as amended by Amended 
proceeding to consider a model Municipal Access Agreement, Telecom Notices of 
Consultation CRTC 2011-614-1, 7 February 2012; 2011-614-2, 3 August 2012; 
2011-614 3, 29 November 2012; and 2011-614-4, 11 April 2013 

• Ledcor/Vancouver – Construction, operation and maintenance of transmission 
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This model Municipal Access Agreement (MAA) is intended to be a non-binding resource 
document for use by municipalities and carriers when negotiating their own MAAs. 
 

 
 

MUNICIPAL ACCESS AGREEMENT 
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THE MUNICIPALITY 
 
 

AND 
 
 

THE COMPANY 
 
 
 
 

 

This model Municipal Access Agreement (MAA) is intended to be a 
non-binding resource document for use by municipalities and carriers 

when negotiating their own MAAs. 

 



 
 

 

Page 2 
 

This model Municipal Access Agreement (MAA) is intended to be a non-binding resource 
document for use by municipalities and carriers when negotiating their own MAAs. 
 

CRTC Decisions on Municipal Access 

Ledcor/Vancouver – Construction, operation and maintenance of transmission lines in 
Vancouver, Decision CRTC 2001-23, 25 January 2001 (the “Ledcor Decision”) 

Part VII application by MTSA Corp. seeking access to Light Rail Transit (LRT) lands in 
the City of Edmonton, Telecom Decision CRTC 2005-36, 17 June 2005 (the “Allstream - 
Edmonton Decision”) 

Shaw Cablesystems Limited's request for access to highways and other public places 
within the District of Maple Ridge on terms and conditions in accordance with Decision 
2001-23, Telecom Decision CRTC 2007-100, 25 October 2007 (the “Shaw - Maple 
Ridge Decision”) 

Shaw Cablesystems Limited's request for access to highways and other public places in 
the County of Wheatland, Alberta, Telecom Decision CRTC 2008-45, 30 May 2008 (the 
“Shaw - Wheatland Decision”) 

Application by the City of Baie-Comeau regarding the costs to relocate TELUS 
Communications Company's telecommunications facilities, Telecom Decision CRTC 
2008-91, 19 September 2008 (the “Telus - Baie-Comeau Decision”) 

MTSA Inc. – Application regarding a Municipal Access Agreement with the City of 
Vancouver, Telecom Regulatory Policy CRTC 2009-150, 19 March 2009 (the 
“Allstream – Vancouver Decision”) 

Bell Aliant Regional Communications, Limited Partnership and Bell Canada – 
Application regarding access to municipal property in the City of Thunder Bay, Telecom 
Decision CRTC 2010-806, 29 October 2010 (the “Bell – Thunder Bay Decision”) 
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This model Municipal Access Agreement (MAA) is intended to be a non-binding resource 
document for use by municipalities and carriers when negotiating their own MAAs. 
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MUNICIPAL ACCESS AGREEMENT 

This Municipal Access Agreement shall be effective as of the ___ day of ______, 20__ (the 
“Effective Date”). 

 
B E T W E E N: 

[NAME OF MUNICIPALITY] 
(the “Municipality”) 

- and - 

[NAME OF COMPANY] 
(the “Company”) 

(each, a “Party” and, collectively, the “Parties”) 

RECITALS 

WHEREAS the Company is a “telecommunications common carrier” as defined in the 
Telecommunications Act, S.C. 1993, c.38 (“Telecom Act”) or “distribution undertaking” as 
defined in the Broadcasting Act, S.C. 1991, c.11 (collectively, a “Carrier”) and is subject to the 
jurisdiction of the Canadian Radio-television and Telecommunications Commission (the 
“CRTC”); 

AND WHEREAS, in order to operate as a Carrier, the Company requires to construct, 
maintain and operate its Equipment in, on, over, under, across or along (“Within”) the highways, 
streets, road allowances, lanes, bridges or viaducts which are under the jurisdiction of the 
Municipality (collectively, “Rights-of-Way” or “ROWs”)1 or other public places2 as agreed to 
by the Parties; 

AND WHEREAS, pursuant to section 43 of the Telecom Act, the Company requires the 
Municipality’s consent to construct its Equipment Within the ROWs and the Municipality is 
willing to grant the Company a non-exclusive right to access and use the ROWs; provided that 
such use will not unduly interfere with the public use and enjoyment of the ROWs, nor any rights 
or privileges previously conferred or conferred after the Effective Date by the Municipality on 

                                                           
1  Rights-of-way can also be referred to as streets, highways, road allowances and alignments. 

2  For a discussion of “other public places”, see the Allstream - Edmonton Decision and the Allstream – 
Vancouver Decision. 
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Third Parties to use or access the ROWs;3 

AND WHEREAS the Parties have agreed that it would be mutually beneficial to outline 
the terms and conditions pursuant to which the Municipality hereby provides its consent; 

NOW THEREFORE in consideration of the mutual terms, conditions and covenants 
contained herein, the Parties agree and covenant with each other as follows: 

1. DEFINITIONS AND INTERPRETATION 

1.1. Definitions. 

(a) “Affiliate” means: 

i.  in the case of the Company, “affiliate” as defined in the Canada Business 
Corporations Act that is also a Carrier.  

ii. in the case of the Municipality, a local board, agency or commission of the 
Municipality or a corporation which is partially or solely owned by, and is 
controlled by, the Municipality, and which has as a primary purpose, the 
management and maintenance of the ROWs.    

(b) “Emergency” means an unforeseen situation where immediate action must be 
taken to preserve the environment, public health, safety or an essential service of 
either of the Parties. 

(c) “Hazardous Substance” means any harmful substance including, without 
limitation, electromagnetic or other radiation, contaminants, pollutants, dangerous 
substances, dangerous goods and toxic substances, as defined, judicially 
interpreted or identified in any applicable law (including the common law). 

(d) “Equipment” means the transmission and distribution facilities owned by the 
Company and its Affiliates, comprising fibre optic, coaxial or other nature or form 
of cables, pipes, conduits, poles, ducts, manholes, handholds and ancillary 
structures and equipment located Within the ROWs. 

(e) “Municipal Consent” means the written consent of the Municipality, with or 
without conditions, to allow the Company to perform Work Within the ROWs 
that requires the excavation or breaking up of the ROWs (as more fully described 
in Schedule B). 

                                                           
3    Sections 43 and 44 of the Telecom Act set out the Company’s and Municipality’s basic statutory 

rights. 
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(f) “Municipal Engineer” means the [] of the Municipality or the individual 
designated by him or her. 

(g) “Municipality’s Costs” means the reasonable and verifiable costs and expenses 
of the Municipality, including the cost of labour and materials, plus a reasonable 
overhead charge of []4. 

(h) “Permit” means a Municipal Consent or a Road Occupancy Permit or both. 

(i) “Road Occupancy Permit” means a Permit issued by the Municipality 
authorizing the Company to conduct Work that includes any activity that involves 
a deployment of its workforce, vehicles and other equipment in the ROWs when 
performing the Work (as more fully described in Schedule B).5  

(j) “Service Drop” means a cable that, by its design, capacity and relationship to 
other cables of the Company, can be reasonably considered to be for the sole 
purpose of connecting backbone of the Equipment to not more than one individual 
customer or building point of presence or property.  

(k) “Third Party” means any person that is not a party to this Agreement nor an 
Affiliate of either Party, and includes any person that attaches its facilities in, on 
or to the Equipment under an agreement with the Company. 

(l) “Work” means, but is not limited to, any installation, removal, construction, 
maintenance, repair, replacement, relocation, operation, adjustment or other 
alteration of the Equipment performed by the Company Within the ROWs, 
including the excavation, repair and restoration of the ROWs. 

1.2. Recitals and Schedules.  The beginning part of this Agreement entitled “Recitals” and 
the following schedules are annexed to this Agreement and are hereby incorporated by 
reference into this Agreement and form part hereof: 

Schedule A - Fees and Charges Payable by the Company 
Schedule B – Permits Required by the Municipality 
Schedule C – Relocation Costs 

 

                                                           
4  Municipality’s Costs are incurred in respect of activities the Municipality performs on behalf of the 

Company. 

5  Not every municipality uses Road Occupancy Permits or similar type permits. 
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2. USE OF ROWs 

2.1. Consent to use ROWs.  The Municipality hereby consents to the Company’s use of the 
ROWs for the purpose of performing its Work, subject to the terms and conditions of this 
Agreement and in accordance with all applicable municipal by-laws, rules, policies, 
standards and guidelines (“Municipal Guidelines”) pertaining to the Equipment and the 
use of the ROWs. 

2.2. Proviso. Notwithstanding Section 2.1 and any other provisions of this Agreement, to the 
extent that any of the Municipal Guidelines are inconsistent with the terms of this 
Agreement, the Company shall not be required to comply with such Municipal 
Guidelines. 

2.3. Scope of municipal consent.  The Company shall not, in the exercise of its rights under 
this Agreement, unduly interfere with the public use and enjoyment of the ROWs. 

2.4. No ownership rights.  The Parties acknowledge and agree that: 

(a) the use of the ROWs under this Agreement shall not create nor vest in the 
Company any ownership or property rights in the ROWs; and  

(b) the placement of the Equipment Within the ROWs shall not create or vest in the 
Municipality any ownership or property rights to the Equipment. 

2.5. Condition of ROWs.  The Municipality makes no representations or warranties as to the 
state of repair of the ROWs or the suitability or fitness of the ROWs for any business, 
activity or purpose whatsoever, and the Company hereby agrees to accept the ROWs on 
an “as is” basis. 

3. PERMITS TO CONDUCT WORK 

3.1. Where Permits required. 

(a) Subject to Section 3.2, Work Within the ROWs by the Company is subject to the 
authorization requirements of the Municipality as set out in Schedule B.6 

(b) For each Permit required above, the Company shall submit to the Municipality a 
completed application, in a form specified by the Municipality and including the 
applicable fee set out in Schedule A.7 

                                                           
6  Alternatively, the Municipality may want to refer to its permit by-law. 

7  The Municipality may want to refer to its fees by-law instead. 
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(c) Subject to Section 3.5, the Municipality will issue the applicable Permits within 
 days of receiving a complete Application, or such other time as agreed to by the 
Parties having regard to the complexity of the Work covered by the Application 
and the volume of Permit Applications before the Municipality at that time. 

3.2. No Permits for routine Work.8  Notwithstanding Section 3.1, the Company may, with 
advance notice as required by the Municipality’s traffic management policies, but without 
first obtaining a Permit: 

(a) utilize existing ducts or similar structures of the Equipment; 

(b) carry out routine maintenance and field testing to its Equipment; and 

(c) install and repair Service Drops;  

provided that in no case shall the Company break up or otherwise disturb the physical 
surface of the ROW without the Municipality’s prior written consent.    

3.3. Expiry of Permit.  In the event that the Company has not commenced construction of the 
approved Work associated with a particular Permit within [] of the date of issuance of 
the Permit, and has not sought and received an extension to the Permit from the 
Municipality, which extension shall not be unreasonably withheld, the Permit shall be 
null and void.    In such circumstances, any fees paid by the Company in respect of the 
expired Permit shall not be refunded and the Company must obtain a new Permit for the 
Work. 

3.4. Submission of plans.  Unless otherwise agreed to by the Municipality, the Company 
shall, prior to undertaking any Work that requires a Municipal Consent, submit the 
following to the Municipal Engineer: 

(a) construction plans of the proposed Work, showing the locations of the proposed 
and existing Equipment and other facilities, and specifying the boundaries of the 
area within the Municipality within which the Work is proposed to take place; and 

(b) all other relevant plans, drawings and other information as may be normally 
required by the Municipal Engineer from time to time for the purposes of issuing 
Permits. 

3.5. Refusal to issue Permits.  In case of conflict with any bona fide municipal purpose, 
including reasons of public safety and health, conflicts with existing infrastructure, 
proposed road construction, or the proper functioning of public services, all as identified 
in writing to the Company by the Municipality, the Municipality may request 

                                                           
8  This provision may be used if the Parties do not want to use Schedule B. 
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amendments to the plans referred to in Section 3.4 or may choose to refuse to issue a 
Permit in accordance with Section 3.1. 

3.6. Temporary Connections.   

COMMENTARY 

The Municipality may want to address the issue of temporary connections or Service 
Drops, including clauses that require that: 

 wires and cables cross ROWs with adequate vertical clearance and do not lie on 
the ground;  

 the temporary connection be removed within a reasonable time (e.g., the next 
construction season);  

 the Company remedy any conditions deemed unsafe by the Municipality within a 
certain time; and 

 the Company not cause any aerial trespass of adjacent or nearby properties.   

3.7. Restoration of the Company’s service during Emergencies.  Notwithstanding Section 
3.1, in the event of an Emergency, the Company shall be permitted, provided that the 
Company gives notice to the Municipality as soon as reasonably practicable, to perform 
such remedial Work as is reasonably necessary to restore its services without complying 
with Section 3.1; provided that the Company does comply with Section 3.1 within five 
(5) business days of completing the Work. 

3.8. Temporary changes by Municipality.  Notwithstanding any other provision in this 
Agreement, the Municipality reserves the right to set, adjust or change the approved 
schedule of Work by the Company for the purpose of coordinating or managing any 
major events or activities, including the restriction of any Work during those restricted 
time periods; provided however, that any such adjustment or change shall be conducted 
so as minimize interruption to the Company’s operations.  The Municipality shall use its 
commercially reasonable efforts to provide to the Company forty-eight (48) hours 
advance written notice of any change to the approved schedule of Work, except that, in 
the case of any Emergency, the Municipality shall provide such advance notice as is 
reasonably possible in the circumstances.  

3.9. Security.   

COMMENTARY 

This Article sets out the circumstances in which a security deposit may be required of 
the Company. 
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4. MANNER OF WORK 

4.1. Compliance with Applicable Laws, etc.  All Work shall be conducted and completed to 
the satisfaction of the Municipality and in accordance with: 

(a) the applicable laws (and, in particular, all laws and codes relating to occupational 
health and safety);  

(b) the Municipal Guidelines;  

(c) this Agreement; and  

(d) the applicable Permits issued under Section 3.1. 

4.2. Stoppage of Work.  The Municipality may order the stoppage of the Work for any bona 
fide municipal purpose or cause relating to public health and safety or any circumstances 
beyond its control.  In such circumstances, the Municipality shall provide the Company 
with a verbal order and reasons to stop the Work and the Company shall cease the Work 
immediately.  Within two (2) business days of the verbal order, the Municipality shall 
provide the Company with a written stop work order with reasons.  When the reasons for 
the Work stoppage have been resolved, the Municipality shall advise the Company 
immediately that it can commence the Work. 

4.3. Coordination of Work.  The Company shall use its reasonable efforts to minimize the 
necessity for road cuts, construction and the placement of new Equipment Within the 
ROW by coordinating its Work and sharing the use of support structures with other 
existing and new occupants of the ROWs. 

4.4. Utility co-ordination committee.  The Company shall participate in a utility co-
ordination committee established by the Municipality and contribute to its equitable share 
of the reasonable costs of the operation and administration of the committee as approved 
by such committee. 

4.5. Emergency contact personnel.  The Company and the Municipality shall provide to 
each other a list of 24-hour emergency contact personnel, available at all times, including 
contact particulars, and shall ensure that the list is kept current. 

4.6. Emergency work by Municipality. In the event of an Emergency, the Municipality shall 
as soon as reasonably practicable contact the Company and, as circumstances permit, 
allow the Company a reasonable opportunity to remove, relocate, protect or otherwise 
deal with the Equipment, having regard to the nature of the Emergency.  Notwithstanding 
the foregoing, the Municipality may take all such measures it deems necessary to address 
the Emergency and otherwise re-establish a safe environment, and the Company shall pay 
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the Municipality’s Costs that are directly attributable to the Work or the presence of the 
Equipment in the ROWs. 

4.7.  “As-built” drawings.  Where required by the Municipality, the Company shall, no later 
than [● days] after completion of any Work provide the Municipal Engineer with 
accurate “as-built” drawings, prepared in accordance with such standards as may be 
required by the Municipal Engineer, sufficient to accurately establish the plan, profile and 
dimensions of the Equipment installed Within the ROWs.  Such drawings shall only be 
used for the purposes of facilitating the Municipal Engineer’s conduct of planning and 
issuance of Work permits. The “as-constructed” drawings must be protected through 
reasonable measures and must not be shared beyond those who require it for the purposes 
described above, nor must they be used for any other purpose or combined with other 
information.  

4.8. Where Equipment is located incorrectly.  Where the location of any portion of the 
Equipment in a ROW is located outside a distance of [●] horizontally (centre-line to 
centre-line) from the location approved in the Permit or as shown on the as-built 
drawings (as accepted by the Municipality) and, as a result, the Municipality is unable to 
install its facilities Within the affected ROWs in the manner it expected based on the 
Permit or as-built drawings (the “Conflict”), the following shall apply: 

NON-CONSENSUS – To be negotiated 

 
4.9. Agents and Sub-contractors.  Each Party agrees to work with the other Party directly to 

resolve any issues arising from any the acts, omissions or performance of its agents and 
sub-contractors. 

5. REMEDIAL WORK 

5.1. General.  Following the completion of any Work, the Company shall leave the ROW in a 
neat, clean, and safe condition and free from nuisance, all to the satisfaction of the 
Municipality.  Subject to Section 5.5, where the Company is required to break or 
otherwise disturb the surface of a ROW to perform its Work, it shall repair and restore 
the surface of the ROW to substantially the same condition it was in before the Work was 
undertaken, all in accordance with the Municipal Guidelines and to the satisfaction of the 
Municipal Engineer.  

5.2. Permanent Road Restoration.  If the Company has excavated, broken up or otherwise 
disturbed the surface of a ROW, the requirements for the Company completing the road 
restoration work will vary depending on if and when pavement has been recently repaved 
or overlaid, as follows: 
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(a) if pavement has been repaved or overlaid during the five-year period immediately 
prior to the date of issuance of the Permit, then the Municipality may require that 
the Company grind and overlay the full lane width of pavement in the ROW; 

(b) if pavement has been repaved or overlaid during the two-year period immediately 
prior to the date of issuance, then the Municipality may require that the Company 
grind and overlay the full width of the pavement in the ROW; 

(c) in either subsections (a) or (b) above, if Third Parties, including the Municipality 
as a provider of services to the public, has excavated, broken up or otherwise 
disturbed the pavement to be ground and overlaid, the costs of that grind and 
overlay will be apportioned between the Company and the Third Parties on the 
basis of the area of their respective cuts; 

(d) the Municipality will not require grind and overlay under subsections (a) or (b) 
above for road restoration work involving: 

i. service connections to buildings where no other reasonable means of 
providing service exists and the Company had no requirement to provide 
service before the new pavement was placed; 

ii. Emergencies; and  

iii. other situations deemed by the Municipal Engineer to be in the public 
interest; and 

(e) if the Municipality has required the Company to grind and overlay under either 
subsections (a) or (b) above, the Company will have no obligation to pay 
Pavement Degradation fees under Schedule A in relation to that pavement. 

5.3. Temporary repair.  Where weather limitations or other external conditions beyond the 
control of the Company do not permit it to complete a final repair to the ROW within the 
expected period of time, the Company may complete a temporary repair to the ROW; 
provided that, subject to Section 5.5, the Company replaces the temporary repair with a 
final repair within a reasonable period of time.  All repairs to the ROW by the Company 
shall be performed in accordance with the Municipal Guidelines and to the satisfaction of 
the Municipality. 

If a temporary repair gives rise to an unsafe condition, then this shall be deemed to 
constitute an Emergency and the provisions of Section 4.6 shall apply. 

5.4. Warranty for repairs.  The Company warrants its temporary repair, to the satisfaction 
of the Municipality until such time as the final repair is completed by the Company, or, 
where the Municipality is performing the final repair, for a period of two (2) years or 
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until such time as the final repair is completed by the Municipality, whichever is earlier. 
The Company shall warrant its final repairs for a period of two (2) years from the date of 
their completion.  

5.5. Repairs completed by Municipality.  Where:  

(a) the Company fails to complete a temporary repair to the satisfaction of the 
Municipality within [] of being notified in writing by the Municipality, or such 
other period as may be agreed to by the Parties9; or 

(b) the Company and the Municipality agree that the Municipality should perform the 
repair,  

then the Municipality may effect such work necessary to perform the repair and the 
Company shall pay the Municipality’s Costs of performing the repair. 

6. LOCATING FACILITIES IN ROWs  

6.1. Locates.10  The Company agrees that, throughout the Term it shall, at its own cost, 
record and maintain adequate records of the locations of its Equipment.  Each Party shall, 
at its own cost and at the request of the other Party (or its contractors or authorized 
agents), physically locate its respective facilities by marking the ROW using paint, 
staking or other suitable identification method (“Locates”), under the following 
circumstances: 

(a) in the event of an Emergency, within two hours of receiving the request or as soon 
as practicably possible, following which the requesting Party will ensure that it 
has a representative on site (or alternatively, provide a contact number for its 
representative) to ensure that the area for the Locates is properly identified; and 

(b) in all other circumstances, within a time reasonably agreed upon by the Parties.   

6.2. Provision of Mark-ups.  The Parties agree to respond within [●] days to any request 
from the other Party for a mark-up of municipal infrastructure or Equipment design 
drawings showing the location of any portion of the municipal infrastructure or 
Equipment, as the case may be, located within the portion of the ROWs shown on the 
plans (the “Mark-ups”), and shall provide such accurate and detailed information as may 
be reasonably required by the requesting Party.11   

                                                           
9  This time period may be negotiated between the parties. A common time period used is 72 hours.  

10  This section may need to be amended to reflect procedures for providing locates that have been 
established by provincial legislation. 

11  Parties to negotiate time (15 days is suggested). 
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6.3. Inaccurate Locates.  Where the Company’s Locates do not accurately correspond with 
either the Mark-ups or physical location of the Equipment, and as a result, the 
Municipality is unable to install its facilities Within the affected ROWs in the manner it 
expected based on the Locates provided by the Company (the “Error”), the following 
shall apply: 

NON-CONSENSUS – To be negotiated 

7. RELOCATION OF PLANT 

7.1. General.  Where the Municipality requires and requests the Company to relocate its 
Equipment for bona fide municipal purposes, the Municipality shall notify the Company 
in writing and, subject to Section 7.3, the Company shall, within  days thereafter or 
such other time as agreed to by the Parties having regard to the schedules of the Parties 
and the nature of the relocation required, perform the relocation and any other required 
and associated Work. 

7.2. Municipality’s efforts.  The Municipality will make good faith efforts to provide 
alternative routes for the Equipment affected by the relocation to ensure uninterrupted 
service to the Company’s customers.  Once the Company has provided the Municipality 
with all information the Municipality requires to enable it to process a Permit application, 
the Municipality shall provide, on a timely basis, all Permits required to allow the 
Company to relocate the Equipment. 

7.3. Reimbursement by Municipality for the Company’s Relocation Costs.  The 
Municipality shall reimburse the Company for all or part of its reasonable and verifiable 
costs of completing a relocation requested by the Municipality (the “Relocation Costs”) 
based upon the principles, methodologies and procedures set out in Schedule C. 

8. FEES AND OTHER CHARGES 

8.1. General. The Company covenants and agrees to pay to the Municipality the fees, charges 
and Municipality’s Costs in accordance with this Agreement, including the fees and 
charges set out in Schedule A.12   

8.2. Invoices.  Unless expressly provided elsewhere in this Agreement, where there are any 
payments to be made under this Agreement, the Party requesting payment shall first send 
a written invoice to the other Party, setting out in detail all amounts owing, including any 
applicable provincial and federal taxes and interest payable on prior overdue invoices, 

                                                           
12  The Municipality may want to refer to its fees by-law instead. 
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and the payment terms.  The Parties agree that all payments shall be made in full by no 
later than [] days after the date of the invoice was received.13    

8.3. Payment of taxes.  The Company shall pay, and shall expressly indemnify and hold the 
Municipality harmless from, all taxes lawfully imposed now or in the future by the 
Municipality or all taxes, rates, duties, levies or fees lawfully imposed now or in future 
by any regional, provincial, federal, parliamentary or other governmental body, corporate 
authority, agency or commission (including, without limitation, school boards and utility 
commissions) but excluding the Municipality, that are attributable to the Company’s use 
of the ROW. 

9. TERM AND TERMINATION 

9.1. Initial term and renewal.  This Agreement shall have an initial term of   years 
commencing on the Effective Date and shall be [renewed automatically for successive  
year terms]14  unless:  

(a) this Agreement is terminated by either Party in accordance with this Agreement;  

(b) a Party delivers initial notice of non-renewal to the other Party at least  days 
prior to the expiration of the then current term; or  

(c) this Agreement is replaced by a New Agreement (as defined below) between the 
Parties. 

9.2. Termination by either Party.  Either Party may terminate this Agreement without 
further obligation to the other Party, upon providing at least twenty-four (24) hours’ 
notice in the event of a material breach of this Agreement by the other Party after notice 
thereof and failure of the other Party to remedy or cure the breach within thirty (30) days 
of receipt of the notice. If, however, in the view of the non-breaching Party, it is not 
possible to remedy or cure the breach within such thirty (30) day period, then the 
breaching Party shall commence to remedy or cure the breach within such thirty (30) day 
period and shall complete the remedy or cure within the time period stipulated in writing 
by the non-breaching Party. 

9.3. Termination by Municipality.  The Municipality may terminate this Agreement by 
providing the Company with at least twenty-four (24) hours’ written notice in the event 
that: 

                                                           
13  The payment terms will be negotiated between the parties. 

14  The parties may negotiate the renewal terms. 
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(a) the Company becomes insolvent, makes an assignment for the benefit of its 
creditors, has a liquidator, receiver or trustee in bankruptcy appointed for it or 
becomes voluntarily subject as a debtor to the provisions of the Companies’ 
Creditors Arrangement Act or the Bankruptcy and Insolvency Act; 

(b) the Company assigns or transfers this Agreement or any part thereof other than in 
accordance with Section 16.7; or  

(c) the Company ceases to be eligible to operate as a Carrier. 

9.4. Obligations and rights upon termination or expiry of Agreement.  Notwithstanding 
any other provision of this Agreement, if this Agreement is terminated (other than in 
accordance with Sections 9.2 and 9.3) or expires without renewal, then, subject to the 
Company’s rights to use the ROWs pursuant to the Telecom Act and, unless the 
Company advises the Municipality in writing that it no longer requires the use of the 
Equipment: 

(a) the terms and conditions of this Agreement shall remain in full force and effect 
until a new municipal access agreement (a “New Agreement”) is executed by the 
Parties; and 

(b) the Parties shall enter into meaningful and good faith negotiations to execute a 
New Agreement and, if, after six (6) months following the expiry of this 
Agreement, the Parties are unable to execute a New Agreement, then either Party 
may apply to the CRTC to establish the terms and conditions of the New 
Agreement. 

9.5. Removing abandoned Equipment.  Where the Company advises the Municipality in 
writing that it no longer requires the use of any Equipment, the Company shall, at the 
Municipality’s request and within a reasonable period of time as agreed to by the Parties, 
act as follows at the Company’s sole cost and expense: 

(a) Remove the abandoned Equipment that is above ground; 

(b) Subject to (c) immediately below, make safe any underground vaults, manholes 
and any other underground structures that are not occupied or used by a Third 
Party, (collectively “Abandoned Underground Structures”); 

(c) Where, in the reasonable opinion of the Municipal Engineer, the Abandoned 
Underground Structures will interfere with any municipally-approved project that 
will require excavation or otherwise disturb the portions of the ROWs in which 
the Abandoned Underground Structures are located, then the Company shall, at or 
about the time the excavation of such portions of the ROWs for said project 
commences, remove the Abandoned Underground Structures therein. 
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Upon removal of the abandoned Equipment or upon the removal or making safe of 
Underground Structures, the Company shall repair any damage resulting from such 
removal or making safe and restore the affected ROWs to the condition in which they 
existed prior to the removal or making safe.  If the Company fails to remove such 
Equipment and restore the ROWs within the time specified above and to the satisfaction 
of the Municipal Engineer, the Municipality may complete such removal and restoration 
and the Company shall pay the associated Municipality’s Costs.  

9.6. Continuing obligations. Notwithstanding the expiry or earlier termination of this 
Agreement, each Party shall continue to be liable to the other Party for all payments due 
and obligations incurred hereunder prior to the date of such expiry or termination. 

10. INSURANCE 

COMMENTARY 

This Article sets out the insurance required of the Company and will depend on the 
individual requirements of the Parties. 

11. LIABILITY AND INDEMNIFICATION  

11.1. Definitions.  For the purposes of this Article 11, the following definitions shall apply: 

(a) “Municipality” means the Municipality and its elected and appointed officials, 
officers, employees, contractors, agents, successors and assigns;  

(b) “Company” means the Company and its directors, officers, employees, 
contractors, agents, successors and assigns; 

(c) “Claims” means any and all claims, actions, causes of action, complaints, 
demands, suits or proceedings of any nature or kind;  

(d) “Losses” means, in respect of any matter, all losses, damages, liabilities, 
deficiencies, Costs and expenses; and   

(e) “Costs” means those costs (including, without limitation, all legal and other 
professional fees and disbursements, interest, liquidated damages and amounts 
paid in settlement, whether from a third party or otherwise) awarded in 
accordance with the order of a court of competent jurisdiction, the order of a 
board, tribunal or arbitrator or costs negotiated in the settlement of a claim or 
action. 
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11.2. No liability, Municipality.  Except for Claims or Losses arising, in whole or in part, 
from the negligence or wilful misconduct of the Municipality, the Municipality shall not:  

(a) be responsible, either directly or indirectly, for any damage to the Equipment 
howsoever caused; and 

(b) be liable to the Company for any Losses whatsoever suffered or incurred by the 
Company,  

on account of any actions or omissions of the Municipality under this Agreement. 

11.3. No liability, both Parties.  Notwithstanding anything else in this Agreement, neither 
Party shall be liable to any person in any way for special, incidental, indirect, 
consequential, exemplary or punitive damages, including damages for pure economic loss 
or for failure to realize expected profits, howsoever caused or contributed to, in 
connection with this Agreement and the performance or non-performance of its 
obligations hereunder.   

11.4. Indemnification by the Company.   

NON-CONSENSUS – To be negotiated  

 
11.5. Indemnification by Municipality.    

NON-CONSENSUS – To be negotiated  

12. ENVIRONMENTAL LIABILITY 

12.1. Municipality not responsible.  The Municipality is not responsible, either directly or 
indirectly, for any damage to the natural environment or property, including any 
nuisance, trespass, negligence, or injury to any person, howsoever caused, arising from 
the presence, deposit, escape, discharge, leak, spill or release of any Hazardous Substance 
in connection with the Company’s occupation or use of the ROWs, unless such damage 
was caused directly or indirectly by the negligence or wilful misconduct of the 
Municipality or those for which it is responsible in law.  

12.2. Company to assume environmental liabilities.  The Company agrees to assume all 
environmental liabilities, claims, fines, penalties, obligations, costs or expenses 
whatsoever relating to its use of the ROWs, including, without limitation, any liability for 
the clean-up, removal or remediation of any Hazardous Substance on or under the ROWs 
that result from: 
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(a) the occupation, operations or activities of the Company, its contractors, agents or 
employees or by any person with the express or implied consent of the Company 
Within the ROWs; or 

(b) any Equipment brought or placed Within the ROWs by the Company, its 
contractors, agents or employees or by any person with the express or implied 
consent of the Company; 

unless such damage was caused directly or indirectly in whole or in part by the 
negligence or wilful misconduct on the part of the Municipality or those for which it is 
responsible in law. 

13. FORCE MAJEURE 

Except for the Parties’ obligations to make payments to each other under this Agreement, 
neither Party shall be liable for a delay in its performance or its failure to perform 
hereunder due to causes beyond its reasonable control, including, but not limited to, acts 
of God, fire, flood, or other catastrophes; government, legal or statutory restrictions on 
forms of commercial activity; or order of any civil or military authority; national 
emergencies, insurrections, riots or wars or strikes, lock-outs or work stoppages (“Force 
Majeure”).  In the event of any one or more of the foregoing occurrences, notice shall be 
given by the Party unable to perform to the other Party and the Party unable to perform 
shall be permitted to delay its performance for so long as the occurrence continues.  
Should the suspension of obligations due to Force Majeure exceed two (2) months, either 
Party may terminate this Agreement without liability upon delivery of notice to the other 
Party. 

14. DISPUTE RESOLUTION 

14.1. General. The Parties hereby acknowledge and agree that: 

(a) this Agreement has been entered into voluntarily by the Parties with the intention 
that is shall be final and binding on the Parties until it is terminated or expires in 
accordance with its terms;  

(b) it is the intention of the Parties that all Disputes (as defined in Section 14.2) be 
resolved in a fair, efficient, and timely manner without incurring undue expense 
and, wherever possible, without the intervention of the CRTC; and 

(c) the CRTC shall be requested by the Parties to consider and provide a decision 
only with respect to those matters which form the basis of the original Dispute as 
set out in the Dispute Notice issued under this Article 14. 
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14.2. Resolution of Disputes.  The Parties will attempt to resolve any dispute, controversy, 
claim or alleged breach arising out of or in connection with this Agreement (“Dispute”) 
promptly through discussions at the operational level.  In the event a resolution is not 
achieved, the disputing Party shall provide the other Party with written notice of the 
Dispute and the Parties shall attempt to resolve such Dispute between senior officers who 
have the authority to settle the Dispute.  All negotiations conducted by such officers shall 
be confidential and shall be treated as compromise and settlement negotiations.  If the 
Parties fail to resolve the Dispute within thirty (30) days of the non-disputing Party’s 
receipt of written notice, either Party may initiate legal proceedings and/or submit the 
Dispute to the CRTC for resolution. 

14.3. Continued performance.  Except where clearly prevented by the nature of the Dispute, 
the Municipality and the Company agree to continue performing their respective 
obligations under this Agreement while a Dispute is subject to the terms of this Article 
14.   

15. NOTICES 

15.1. Method of Notice.  Any notice required may be sufficiently given by personal delivery 
or, if other than the delivery of an original document, by facsimile transmission to either 
Party at the following addresses: 

If to the Municipality: With a copy to: 
 
 
 

 
 
 

  
If to the Company With a copy to:  
 
 

 

  
15.2. Delivery of notice. Any notice given pursuant to Section 15.1 shall be deemed to have 

been received on the date on which it was delivered in person, or, if transmitted by 
facsimile during the regular business hours of the Party receiving the notice, on the date it 
was transmitted, or, if transmitted by facsimile outside regular business hours of the Party 
receiving the notice, on the next regular business day of the Party receiving the notice; 
provided, however, that either Party may change its address and/or facsimile number for 
purposes of receipt of any such communication by giving ten (10) days’ prior written 
notice of such change to the other Party in the manner described above. 
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15.3. Alternative Method of Notice.   

COMMENTARY 

This Section sets out alternate methods of notice that the Parties may negotiate. 

16. GENERAL 

16.1. Entire agreement.  This Agreement, together with the Schedules attached hereto, 
constitutes the complete and exclusive statement of the understandings between the 
Parties with respect to the rights and obligations hereunder and supersedes all proposals 
and prior agreements, oral or written, between the Parties. 

16.2. Gender and number.  In this Agreement, words importing the singular include the 
plural and vice versa, words importing gender, include all genders. 

16.3. Sections and headings.  The division of this Agreement into articles, sections and 
subsections and the insertion of headings are for convenience of reference only and do 
not affect the interpretation of this Agreement. Unless otherwise indicated, references in 
this Agreement to an article, section, subsection or schedule are to the specified article, 
section or subsection of or schedule to this Agreement. 

16.4. Statutory references.  A reference to a statute includes all regulations and rules made 
pursuant to the statute and, unless otherwise specified, the provisions of any statute or 
regulation which amends, supplements or supersedes the statute or the regulation. 

16.5. Including.  Where the word “including” or “includes” is used in this Agreement it means 
“including (or includes) without limitation as to the generality of the foregoing”. 

16.6. Currency.  Unless otherwise indicated, references in this Agreement to money amounts 
are to the lawful currency of Canada. 

16.7. Assignment.  This Agreement may not be assigned, in whole or in part, without the  prior 
written consent of the other Party.  Notwithstanding the foregoing, either Party shall have 
the right to assign this Agreement to an Affiliate without the consent of the other Party, 
provided that: i) it is not in material breach of this Agreement; ii) it has given prompt 
written notice to the other Party; iii) any assignee agrees to be bound by the terms and 
conditions of this Agreement; and iv) the assignee is not in direct competition with the 
other Party, in which case, prior written consent would be required.   

16.8. Parties to act reasonably.  Each Party shall at all times act reasonably in the 
performance of its obligations and the exercise of its rights and discretion under this 
Agreement. 
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16.9. Amendments.  Except as expressly provided in this Agreement, no modification of or 
amendment to this Agreement shall be effective unless agreed to in writing by the 
Municipality and the Company. 

16.10. Survival.  The terms and conditions contained in this Agreement that by their sense and 
context are intended to survive the performance thereof by the Parties hereto shall so 
survive the completion of performance, the expiration and termination of this Agreement, 
including, without limitation, provisions with respect to indemnification and the making 
of any and all payments due hereunder.  

16.11. Governing law.  This Agreement shall be governed by the laws of the Province of [] 
and all federal laws of Canada applicable therein. 

16.12. Waiver.  Failure by either Party to exercise any of its rights, powers or remedies 
hereunder or its delay to do so shall not constitute a waiver of those rights, powers or 
remedies.  The single or partial exercise of a right, power or remedy shall not prevent its 
subsequent exercise or the exercise of any other right, power or remedy.  

16.13. Severability.  If any provision of this Agreement is determined by a court of competent 
jurisdiction to be invalid or unenforceable in whole or in part, such invalidity or 
unenforceability shall attach only to such provision and everything else in this Agreement 
shall continue in full force and effect 

16.14. Inurement.  This Agreement is and shall be binding upon and inure to the benefit of the 
Parties hereto and their respective legal representatives, successors, and permitted 
assigns, and may not be changed or modified except in writing, duly signed by the Parties 
hereto.   

16.15. Equitable Relief.  Either Party may, in addition to any other remedies it may have at law 
or equity, seek equitable relief, including without  limitation, injunctive relief, and 
specific performance to enforce its rights or the other party’s obligations under this 
Agreement. 
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IN WITNESS WHEREOF the Parties hereto have executed this Agreement by their duly 
authorized representatives. 

MUNICIPALITY 
     
  
                                               
Authorized Signatory, [name & title] 
 
     
  
                                               
Authorized Signatory, [name & title] 

COMPANY 
     
  
                                               
Authorized Signatory, [name & title] 
 
     
  
                                               
Authorized Signatory, [name & title] 
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SCHEDULE A 
FEES AND CHARGES PAYABLE BY THE COMPANY 

Definition of Causal Costs 

NON-CONSENSUS – To be negotiated 

Determination of Causal Costs 

COMMENTARY 

The discussion below provides a high level description of the methodology 
established by the CRTC to calculate causal costs based on generally accepted 
economic principles.  This methodology was first described in CRTC Telecom 
Decision CRTC 79-16, Inquiry into Telecommunications Carriers' Costing and 
Accounting Procedures – Phase II: Information Requirements for New Service 
Tariff Filings (28 August 1979). However, as discussed below, the parties may 
mutually agree to negotiate how causal costs may be determined and/or applied 
through fees and other charges. 

“Causal costs” are prospective (i.e., forward-looking, in that "sunk" costs are not 
included) and incremental (i.e., only costs that change as a result of the project are 
considered). Such causal costs are determined through an economic study specifying a 
Reference Plan and an Alternative Plan.  

The Reference Plan consists of expected activities if a right of way is not granted to the 
telecommunications service provider in question. In most cases, the Reference Plan will 
reflect normal operation of the street, regular maintenance with no (additional) right of 
way, etc. Occasionally, however, some repair activity may already be planned, e.g. 
repair of cracks in the pavement. In such cases, the planned activities should be 
reflected in the Reference Plan. 

Similarly, the Alternative Plan should be elaborated by listing all costs associated with 
the construction of the transmission line by a specific telecommunications service 
provider. The Alternative Plan should be as specific as possible, giving the location and 
length of the right of way and the timing of construction. 

The resulting costs (expressed as present values) should be added up for each of the 
Alternative Plan and the Reference Plan. The difference between the total for the 
Alternative Plan and the Reference Plan is the present value of the costs of the project 
(i.e., the causal costs).  
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Municipalities and carriers have the flexibility to negotiate the fee structure for the 
recovery of these costs. For example, they could be recovered in one lump sum 
payment, or a series of payments, fees or charges or some combination, as long as the 
payment scheme chosen by the municipality generates revenues whose present value 
equals the present value of costs. 
 
In practice, carriers and municipalities often agree on certain fees/charges as a proxy 
for the municipality’s causal costs, rather than requiring the municipality to conduct a 
cost study which may be complex and time consuming. Through the many cases that 
have been considered by the Commission and agreements that have been concluded 
freely between municipalities and carriers, there are a number of fee structures that 
have been accepted as a means of recuperating a municipality’s causal costs.  
 
In this Schedule are listed fees that have been used in agreements in Canada between 
carriers and larger cities or municipalities. While the quantum of the fees are not listed 
here as they would differ from municipality to municipality and potentially carrier to 
carrier, Municipalities and Carriers may wish to familiarize themselves with sample 
agreements and satisfy themselves that, within a reasonable range and considering 
inflation and other factors, these fees will adequately reflect the local context. 
 
Recovery of Causal Costs  

The following constitutes various fees or charges that have been applied in the past by 
municipalities.  The examples of fees listed below are meant to assist negotiations 
between municipalities and carriers, but the examples might not all be applicable and 
there may be others that apply.  Such fees may include: 

1. Permit application fees; 
2. Inspection fees; 
3. Lost productivity or workaround costs; 
4. Pavement degradation costs; and 
5. Lost parking meter revenue and associated costs 

To which may be added a loading factor and adjustments for inflation. 

1. Permit Application and Permit Change Fees 

This fee can be used to allow municipalities to recover their costs that are directly 
attributable to the review and approval of the carriers’ construction projects. The type of 
work involved is reviewing alignments and providing optimal routing; planning space for 
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future utility work; providing input to traffic plans; processing and filing design and as-
built drawings, etc.15 

The fee can be simplified to differentiate short projects from long projects recognizing 
differences in the degree of effort required to review, to provide feedback as necessary 
and to approve final drawings.  

Requests for changes to permits (including extensions) can give rise to additional fees. 
These fees allow municipalities to recover their costs that are directly attributable to the 
review and approval of the permit change requests. 

2. Inspection Fees 

The general principle is that the Municipality should be entitled to recover the cost of 
overseeing the actual construction work and ensuring compliance with the approved 
plans, as well as the Municipality’s reinstatement standards. This may be considered as 
a separate fee or, for convenience, included in the permit application fee.16  

3. Lost Productivity or “Work Around” Costs  

If significant lost productivity costs can be isolated and accurately calculated and 
attributed to a telecommunications installation, the Municipality can invoice these items 
directly to the Company.17   

The CRTC has indicated that such invoices should include the following information: 
- a description of the costs being recovered; 
- the location of the telecommunications equipment and the municipal work being 

done; 
- a description of the municipal work being done; 
- an explanation of the nature of the interference of the telecommunications facility; 
- an itemized breakdown of the Municipality’s additional costs; and 
- the methodology and data sources used to determine the costs. 

 

                                                           
15  For further discussion, see paras. 66-72 of the Ledcor Decision and paras. 59-66 of the Allstream-

Vancouver Decision. 

16  For further discussion, see paras. 66-72 of the Ledcor Decision and paras. 59-66 of the Allstream-
Vancouver Decision. 

17  For further discussion, see paras. 89-92 of the Ledcor Decision and paras. 82-89 of the Allstream-
Vancouver Decision. 
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4. Pavement Degradation Costs  

These fees reflect the fact that once pavement has been cut, the strength and longevity 
of the pavement cannot be restored. The cut edges lead to cracks and ultimately 
potholes and other defects that require ongoing maintenance and premature 
replacement. The fee reflects that ongoing maintenance and loss of pavement life.18 

5. Lost Parking Meter Revenue and Associated Costs 

This fee captures lost revenue due to parking meters rendered unusable during 
construction. The fee should reflect actual measured or estimated average occupancy 
rates of the meters. The fee can also include the costs of signage required to take the 
meters out of service.19 

Further Areas to be Addressed 

(a)  Loading Factor - It has been recognized that there are miscellaneous indirect and 
variable common costs that are difficult to quantify.  Any such costs that are not 
quantified directly can be recovered by a loading factor that is applied to all of a 
municipality’s cost-based fees and charges.   Alternatively, the municipality may 
want to charge a flat annual administrative fee. 

(b) Adjustment to Fees - This section provides for the adjustment of fees based on 
CPI or whatever other basis is considered appropriate by the parties. 

(c)  Renegotiation of Fees - This section can provide a mechanism to renegotiate 
fees periodically; perhaps every 5 years in order to better reflect changes in 
legislation, CRTC decisions, municipal bylaws, changes in knowledge or 
installation techniques.20 

 

                                                           
18  For further discussion, see paras. 67-73 of the Allstream-Vancouver Decision. 

19  For further discussion, see paras. 74-79 of the Ledcor Decision and paras. 90-100 of the Allstream-
Vancouver Decision. 

20  For further discussion, see para. 47 of the Ledcor Decision.  



 

 

SCHEDULE B 
PERMITS REQUIRED BY THE MUNICIPALITY21 

WORK ACTIVITY MC22 ROP23 
Notifica-

tion only24 
No Permit or 
Notification25  

Any installation of Plant that requires Excavation26 in the ROW, 
including:  
− the installation of buried Plant crossing a road; 
− the installation of new Above-ground Equipment27; 
− the relocation of buried Plant or Above-ground Equipment; 
− the replacement of existing Above-ground Equipment with 

equipment that is significantly larger; and 
− the installation of buried Service Drops that cross a road or 

a break a hard surface of the ROW.  

X X   

The installation of aerial Plant (excluding aerial Service Drops)   X   
Tree trimming on ROWs  X   
The replacement of existing Above-ground Equipment without 
adding more Plant or significantly increasing its size (pole 
replacements excluded) 

  X  

The installation of buried Service Drops that do not cross a road 
or break the hard surface of a ROW   X  

Pulling cable through existing underground duct    X  
The installation of or repair to aerial Service Drops    X 
The maintenance, testing and repair of Plant where there is 
minimal physical disturbance or changes to the ROW    X 

Any other Work activity agreed to by the Municipality    X 
 
 
 
 
 
 

                                                           
21  This is a sample of how permits may be administered by the Municipality. The actual requirements 

will vary with each municipality. 

22  “MC” means Municipal Consent. 

23  “ROP” means Road Occupancy Permit. 

24  Depending on the nature of the Work, the type of ROW or the Municipality’s Traffic Management 
Policy, the Municipality may require an ROP or other type of consent. 

25  Subject to its Traffic Management Policy, the Municipality may require notification or an ROP. 

26  “Excavation” means  the breaching or breaking up of the hard surface of the ROW, and includes 
activities such as  day-lighting, test pitting, digging pits and directional boring but excludes hand-
digging.  

27  “Above-ground Equipment” means, in all cases above, any structure located on the surface of the 
ROW used to house or support the Plant, and includes cabinets, pedestals, poles and lamp poles but 
excludes aerial Plant. 



 

 

SCHEDULE C 
RELOCATION COSTS 

COMMENTARY28  

The CRTC, in adjudicating disputes between carriers and municipalities has recognized 
that, in general carriers are entitled to the recovery of all or a portion of their relocation 
costs caused by the construction or activities of the municipality.  The CRTC has not 
prescribed a single mechanism governing the allocation of relocation costs.  It has 
stated, however, that the parties should negotiate a suitable allocation taking into 
account the following factors:  

(a) who has requested the relocation, i.e., the municipality, the carrier, or a third 
party; 

(b) the reason for the requested relocation (e.g., safety reasons, aesthetic reasons, to 
better serve customers); and  

(c) when the request is made vis-à-vis the original date of construction (e.g., whether 
the request is made a considerable length of time after the original construction, 
or very shortly after that time). 

1. Reimbursement for Relocation Costs  

NON-CONSENSUS – To be negotiated 

 

2. Equipment affected by Municipality’s Capital Works Plan.  Prior to the issuance of a 
Permit, the Municipality will advise the Company in writing whether the Company’s 
proposed location for new Equipment will be affected by the Municipality’s []-year 
capital works plan (the “Capital Works Plan”).29  If the Municipality advises that the 
new Equipment will be so affected and the Company, despite being advised of such, 
requests the Municipality to issue the Permit, then the Municipality may issue a 
conditional Permit stating that, if the Municipality requires, pursuant to any project 
identified in the Capital Works Plan as of the date of approval, the Company to relocate 
the Equipment within [] years of the date of the Permit, the Company will be required 
to relocate the Equipment at its own cost, notwithstanding Section 1.   

3. Beautification.   

NON-CONSENSUS – To be negotiated 

                                                           
28  For further discussion, see paras. 130-138 of the Ledcor Decision and paras.74-81 of the Allstream-

Vancouver Decision. 

29  The duration of the Municipality’s capital works program may vary. 



 

 

4. Municipality not responsible for Third Party Relocation Costs.  

Unless otherwise agreed to between the Municipality and the Third Party, in no event 
shall the Municipality be responsible under this Agreement for: 

(a) the costs of the Company to relocate Equipment at the request of a Third Party; or 

(b) the costs or relocating the facilities of a Third Party installed on or in the 
Equipment.  

5. Company not responsible for Third Party Relocation Costs.  
Unless otherwise agreed to between the Company and the Third Party, in no event shall 
the Company be responsible under this Agreement for:  
 
(a)  the costs of the Company to relocate Equipment at the request of a Third Party  

[NON-CONSENSUS – To be negotiated]; or  

(b) the costs of relocating the facilities of a Third Party [NON-CONSENSUS – To 
be negotiated]  installed on or in the Equipment.  

6. Where Equipment is located incorrectly.  Where the location of any portion of the 
Equipment in a ROW is located outside a distance of [] horizontally (centre-line to 
centre-line) from the location approved in the Permit or as shown on the as-built 
drawings (as accepted by the Municipality), then the Municipality shall not be 
responsible for the costs of relocating such Equipment or portion thereof. 
Notwithstanding the foregoing, in circumstances where records of the approved location 
of the Equipment are non-existent or unavailable, or where the conditions of the 
applicable ROW have changed materially from what was described in the Permit, the 
Parties agree to act reasonably when sharing or allocating the associated Relocation 
Costs.     

7. Maintenance Cover adjustments.  

NON-CONSENSUS – To be negotiated 

 

8. Equipment Upgrades.  Unless otherwise agreed to by the Parties, Relocation Costs shall 
not include the installation of any Equipment by the Company for the purpose of 
providing an up-graded service, which shall be at the sole cost of the Company.  The 
Parties agree that the Relocation Costs to be allocated between the parties shall be based 
on the use of the same approximate quantity, quality and type of Equipment and manner 
of construction for the new installation as was used for the original, subject to any 
adjustments required due to: 

(a)  technological change or industry construction methods; 



 

 

(b)  the need for an installation of greater length or other modifications due to, for 
example, space constraints or the presence of third party equipment; or 

(c)  the undergrounding of aerial Equipment where required as part of the relocation 
where cost sharing is permitted under this Agreement. 

9. Relocation performed by Municipality. If the Company fails to complete the relocation 
in accordance with Section 7.1 of the Agreement, the Municipality may, at its option, 
upon reasonable final notice to the Company, complete such relocation and the Company 
shall pay the Municipality’s Costs of the relocation. 
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City of Hamilton – Terms and conditions of a Municipal Access 
Agreement with Bell Canada 

The Commission approves with changes the rates, terms, and conditions of a Municipal 

Access Agreement (MAA) between the City of Hamilton (the City) and Bell Canada.  

The MAA will govern Bell Canada’s access to highways and other public places in the 

municipality, allowing Bell Canada to provide its services throughout the municipality, 

and therefore maximizing the choice of telecommunications service providers for 

residents and businesses. 

Introduction 

1. In 2012, a Municipal Access Agreement (MAA) between the City of Hamilton

(the City) and Bell Canada expired.1 Since then, the parties have been unsuccessful in

coming to an agreement on a new MAA.

2. On 22 August 2014, the City filed an application with the Commission in which it

requested interim and final relief regarding a proposed MAA with Bell Canada.2

3. Regarding interim relief, the City requested that the Commission prohibit

Bell Canada from further constructing or maintaining its infrastructure in the

municipality until either Bell Canada and the City agree to a new MAA, or the

Commission approves the terms and conditions of the City’s proposed MAA. The

Commission denied the City’s request for interim relief by letter dated 8 June 2015.

4. Regarding final relief, the City requested that the Commission approve the terms and

conditions of the City’s proposed MAA with Bell Canada. Among other objectives,

the proposed MAA would establish performance requirements and set out new

provisions governing non-performance. These provisions were proposed with a view

to compel Bell Canada to adhere to what the City referred to as good, industry-

1 An MAA sets out the terms and conditions of a carrier’s access to highways and other public places under 

a municipality’s jurisdiction that is required to provide telecommunications services, including 

broadcasting services, to the public.  

2 While the application was filed on 22 August 2014, it was only posted on the Commission’s website on 

13 January 2015 due to disputes over the confidential nature of certain information filed as part of the 

application. The Commission addressed which documents were not to be disclosed on the public record in a 

letter dated 19 December 2014.   
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recognized engineering practices as a condition of obtaining consent to conduct works 

in the City’s public rights-of-way (ROWs).  

5. Bell Canada submitted that the City’s arguments ignore the extensive work and 

success of the Model MAA.3 Bell Canada requested that the Commission direct the 

parties to negotiate using the Model MAA consensus items4 as a baseline for 

negotiations, which would enable the parties to discuss whether there are unique 

circumstances that warrant departures from any specific clauses set out in the Model 

MAA.  

6. The Commission received interventions relating to the merits of the City’s application 

from Allstream Inc.; the Federation of Canadian Municipalities; and Quebecor Media 

Inc., on behalf of Videotron G.P. The public record of this proceeding, which closed 

on 24 July 2015, is available on the Commission’s website at www.crtc.gc.ca or by 

using the file number provided above. 

Issues 

7. A significant number of issues were raised on the record of this proceeding. The 

Commission considers that the following matters must be addressed in detail: 

 the inclusion of the term “other public places” in the MAA’s introductory 

recitals; 

 the definition of the term “Work” in the MAA; and, 

 the allocation of costs associated with municipality-initiated facility 

relocations in the MAA. 

8. Matters in dispute not related to the issues identified above are addressed in the 

Appendix to this decision. 

                                                 
3 The Model MAA was developed by the CRTC Interconnection Steering Committee (CISC) Municipal 

Access Working Group (MAWG), a group composed of municipal, industry, and Commission 

representatives. The Commission approved the Model MAA in Telecom Decision 2013-618. 

4 In the Model MAA, the clauses on which the CISC MAWG participants agreed are referred to as 

“consensus items.” “Non-consensus items” refer to clauses on which there was no agreement. In Telecom 

Decision 2013-618, the Commission determined that in the absence of specific disputes over access to 

municipal ROWs, it may not be appropriate for it to provide specific wording for the non-consensus items.   



The principles applied by the Commission to resolve disputed terms of access 

9. As noted above, this proceeding was initiated by the City, which sought Commission 

approval of its proposed MAA. Bell Canada’s position is that the Commission should 

direct the parties to negotiate using the Model MAA as a baseline for negotiations, 

and that the City should be required to justify every instance in which it proposes to 

deviate from the Model MAA.   

10. The Model MAA was never intended to be binding. It was developed and is intended 

to be a resource to assist parties in reaching mutually acceptable agreements, and may 

also serve as a useful resource for the Commission when it is required to adjudicate 

disputes such as this one.  

11. In making its determinations, the Commission has applied the guiding principles 

established in Decision 2001-23, in which the Commission addressed an MAA 

dispute involving Ledcor Industries and the City of Vancouver (the Ledcor decision). 

This includes the principle of cost neutrality, i.e. that costs directly related to a 

carrier’s infrastructure should be paid by the carrier, not municipal taxpayers. The 

Commission has acknowledged, however, in both Telecom Decision 2008-91 (the 

Baie-Comeau decision) and Telecom Regulatory Policy 2009-150 (the Vancouver 

decision) that it is appropriate to deviate from this principle in certain instances, such 

as when the costs are incurred as a result of municipality-initiated relocation of 

facilities. 

The inclusion of the term “other public places” in the agreement’s introductory 
recitals 

12. The City included the following recital in its proposed MAA: 

AND WHEREAS the Company wishes to construct, install and maintain 

its Equipment in, on, under, over, either along or across (“Within”) 

highways, streets, road allowances, lanes, bridges or viaducts of the 

Municipality (singularly a “Highway” and collectively, the “Highways”). 

13. Bell Canada submitted that the words “or other public places” should be included, so 

that the recital would read “[...] highways, streets, road allowances, lanes, bridges, 

viaducts or other public places of the Municipality [...]” to reflect the wording in 

subsection 43(2) of the Telecommunications Act (the Act).5 

14. Bell Canada stated that the City’s consent to construct, including in other public 

places, is obtained through the permitting process, and that the City’s proposed MAA 

contains a section (Section 6) that gives the City Commissioner the discretion to 

                                                 
5 Subsection 43(2) of the Act states that subject to subsections (3) and (4) and section 44, a Canadian carrier 

or distribution undertaking may enter on and break up any highway or other public place for the purpose of 

constructing, maintaining or operating its transmission lines and may remain there for as long as is 

necessary for that purpose, but shall not unduly interfere with the public use and enjoyment of the highway 

or other public place. 

 



refuse any permit for any reason, acting reasonably. Bell Canada also submitted that 

its proposed wording is similar to the wording contained in the Model MAA, which 

also includes the term “other public places.” 

15. The City argued that the words “or other public places” should not be incorporated 

since unique circumstances exist for lands that are owned by the City but are outside 

of established ROWs captured by its proposed wording. The City cited cemeteries as 

an example. The City submitted that its proposed MAA contemplates and primarily 

deals with access to established municipal ROWs (e.g. highways, streets, and roads), 

not other public places. It further indicated that other public places, such as 

cemeteries and parklands, are dealt with and managed separately by the City’s Real 

Estate division.  

Commission’s analysis and determinations 

16. In the Vancouver decision, the Commission acknowledged that the term “other public 

places” is potentially broad in scope. Further, it was not clear whether the terms and 

conditions of access to highways would necessarily be appropriate with respect to all 

“other public places.” The Commission therefore determined that if the parties 

disagreed in the future as to whether a particular location qualifies as an “other public 

place,” an application could be made to the Commission for resolution of the dispute. 

17. The Commission agrees with the City that in the present case, the terms and 

conditions applicable to public places, such as highways, streets, and roads, may not 

necessarily be appropriate with respect to access to other types of public places, such 

as cemeteries and parklands. Given this, and the potential breadth and scope of the 

term “other public places,” the MAA should not automatically apply to all other 

public places.  

18. While the terms and conditions contained in the proposed MAA should automatically 

apply to access by Bell Canada to Highways, as defined in the agreement, the MAA 

should apply to other public places only when the City and Bell Canada agree to this 

application. In cases of access to other public places to which the parties agree that 

the MAA should not apply, the parties are to enter into a new agreement specific to 

these places.  

19. As noted by Bell Canada, Section 6 of the proposed MAA already provides the City 

Commissioner with the discretion to refuse any permit for any reason. However, to 

decide whether the MAA should apply to a specific “other public place,” Bell Canada 

and the City should be given the opportunity to reach an agreement, instead of being 

subject to a unilateral decision, as is the case when the City Commissioner exercises 

its power under Section 6. 

20. Disagreements on whether a particular location is an “other public place” requiring a 

new and specific agreement, or whether the terms and conditions in the MAA are 

appropriate for such places, as well as disagreements on the specific terms of access 

to be included in any new and specific agreement, can be addressed through agreed-

upon arbitration or by way of recourse to the Commission. 



21. The recital in question will therefore read as follows: 

AND WHEREAS the Company wishes to construct, install and maintain 

its Equipment in, on, under, over, either along or across (“Within”) 

highways, streets, road allowances, lanes, bridges or viaducts of the 

Municipality (singularly a “Highway” and collectively, the “Highways”). 

The definition of the term “Work”  

22. The City proposed the following definition of the term “Work” as part of its proposed 

MAA: 

“Work” means, but is not limited to, any installation, removal, 

construction, maintenance, repair, replacement, relocation, excavation, 

adjustment or other alteration of Equipment Within a Highway. 

23. Bell Canada argued that the City’s proposed definition is overly broad and, if 

adopted, would result in imposing on the carrier a requirement to obtain the City’s 

consent for a number of activities that do not require consent under the 

Act. Bell Canada argued that subsection 43(3) of the Act requires that a carrier obtain 

consent from a relevant public authority to proceed with construction of its network 

where such construction takes place on, over, under or along a public place, but does 

not require that consent be obtained for other purposes.  

24. Bell Canada argued for a definition that would be limited to work that requires prior 

consent from the municipality (i.e. construction), and suggested the following: 

“Work” means construction for the installation, removal, maintenance, 

repair, replacement, relocation, excavation, adjustment or other alteration 

of Equipment Within a Highway. 

25. However, Bell Canada also indicated that it would be willing to accept the definition 

of “Work” from the Model MAA if that definition were accompanied by a schedule 

similar to Schedule B of the Model MAA, thereby limiting the scope of activities that 

would be subject to a requirement to obtain a permit from the City.6   

26. Pursuant to the Model MAA, “Work” is defined as follows: 

“Work” means, but is not limited to, any installation, removal, 

construction, maintenance, repair, replacement, relocation, operation, 

adjustment or other alteration of the Equipment performed by the 

Company Within the ROWs, including the excavation, repair and 

restoration of the ROWs. 

                                                 
6 Schedule B indicates the types of permits/consent that a carrier requires from a municipality 

(i.e. Municipal Consent, Road Occupancy Permit, or Notification Only) prior to commencing different 

types of work activities. 



27. The City recognized that some of the activities it seeks to capture within its definition 

go beyond activities related to active construction. However, it submitted that 

Bell Canada’s proposed definition is too narrow in that it would not account for the 

costs and challenges that the City would face in cases where it is required to make 

adjustments or work around Bell Canada’s older infrastructure in the process of 

moving forward with its own activities.  

28. The City argued that its proposed definition is critical to its objective of ensuring that 

the cost impact of Bell Canada’s activities in the City’s ROWs is properly accounted 

for. The City submitted that Bell Canada’s proposed definition is contrary to the 

principle reflected in the Ledcor decision that a municipality is entitled to recover 

costs it incurs as a result of the presence of a carrier’s facilities. 

Commission’s analysis and determinations 

29. The City’s proposed definition of “Work” is very similar to the definition found in the 

Model MAA, which Bell Canada indicated it is willing to accept, provided there is a 

reference to the limited types of work that require the City’s consent.   

30. Sections 6 to 8 of the City’s proposed MAA already address the issue of when the 

City’s consent is required. Specifically, Section 8 is clear that consent is not required 

for some types of work, including routine maintenance, field testing, subscriber 

connections, or any work necessary to restore and/or maintain uninterrupted services 

in the event of an emergency. Accordingly, a reference to the limited types of work 

that require the City’s consent is not explicitly needed since the City’s proposed 

MAA already contains provisions addressing that issue. 

31. In light of the above, the definition of “Work” to be included in the MAA between the 

City and Bell Canada will read as follows:7     

“Work” means, but is not limited to, any installation, removal, construction, 

maintenance, repair, replacement, relocation, operation, adjustment or other 

alteration of the Equipment performed by the Company, or on its behalf, Within a 

Highway, including the excavation, repair and restoration of the Highways. 

The allocation of costs associated with municipality-initiated facility relocations 

32. On the issue of how costs associated with municipality-initiated relocation of 

Bell Canada’s facilities should be allocated between Bell Canada and the City, the 

City proposed a seven-year sliding scale approach similar to the ten-year one 

approved by the Commission in the Vancouver decision (the Vancouver Model), 

albeit with a difference in the percentage of the costs the City would pay over time. 

Under this proposed approach, the percentage of the relocation costs to be paid by the 

                                                 
7 The term “ROWs” from the Model MAA’s definition is being replaced with the term “Highways” to be 

consistent with the terminology used in the rest of the City’s proposed MAA. 



municipality is determined by the number of years since the assets were originally 

installed, diminishing to zero percent after year seven. 

33. The City submitted that its proposed approach was predictable, certain, and based 

upon a pre-determined cycle of diminishing responsibility by the City for the cost of 

relocating Bell Canada’s infrastructure. This approach, in turn, requires Bell Canada 

to properly plan its infrastructure works with the City’s medium- and long-term 

planning windows in mind. Furthermore, a sliding scale approach was used in the last 

MAA between the City and Bell Canada. The City submitted that it has made 

numerous assumptions in its budgeting for a number of years based upon its 

calculated exposure under the sliding scale approach.  

34. Bell Canada acknowledged that it has signed many past agreements that use a sliding 

scale approach to allocate responsibility for costs resulting from municipality-initiated 

relocation of the company’s infrastructure. However, the company submitted that it 

no longer considered such an approach to be appropriate. It argued that the City’s 

proposed sliding scale arbitrarily depreciates telecommunications infrastructure. 

While Bell Canada agreed to compensate municipalities for their costs associated 

with its work, it is also seeking to more precisely recover its own costs for relocating 

its facilities where such relocation is initiated by the City.   

35. Bell Canada argued that section 27(b) of the City’s proposed MAA already addresses 

the City’s concerns about Bell Canada not properly planning its infrastructure works 

with the City several years into the future. It submitted that this clause relieves the 

City of any obligation for reimbursement if Bell Canada is notified at the time of a 

permit application that a proposed installation may need to be relocated within the 

next three years and Bell Canada proceeds with the installation nonetheless. 

Bell Canada submitted that given the existence of this clause, the City is already 

protected from compensating the company for relocating infrastructure installed in a 

location that potentially conflicts with the City’s three-year capital plan. 

36. Bell Canada therefore argued for the model approved in the Baie-Comeau decision 

regarding the allocation of costs incurred to relocate TELUS Communications 

Company’s facilities in the City of Baie-Comeau where such relocation is initiated by 

that city (the Baie-Comeau Model). The Baie-Comeau Model calculates and allocates 

relocation costs based on the ages of the specific assets being relocated, in proportion 

to the remaining useful life of each asset.8 Bell Canada submitted that this model has 

the benefit of being objective, unlike the Vancouver Model. 

37. The City argued that the Baie-Comeau Model is complex and expensive, and would 

compel the City to rely upon Bell Canada’s life-cycle and costing claims, verify such 

claims itself, or seek the assistance of third-party experts. 

                                                 
8 The useful life of each specific asset captured by the Baie-Comeau decision can be found in Telecom 

Decision 2008-14, in which the Commission determined, among other things, the appropriate asset lives to 

be used in regulatory economic studies. 



Commission’s analysis and determinations 

38. In making its determinations, the Commission has considered the principle of cost 

neutrality reflected in the Ledcor decision, i.e. that costs directly related to a carrier’s 

infrastructure should be paid by the carrier, not municipal taxpayers. The Commission 

has acknowledged, however, in both the Baie-Comeau and Vancouver decisions, that 

it is appropriate, in certain circumstances, to deviate from this principle with regard to 

imposing liability for costs. In Decision 2001-23, the Commission indicated that the 

following factors would generally be relevant in allocating costs between the carrier 

and the municipality: 

 who has requested the relocation (i.e. the municipality, the carrier, or a third 

party); 

 the reason for the requested relocation (e.g. safety, aesthetics, or to better 

serve customers); and, 

 the date on which the request is made compared to the date of original 

construction (e.g. whether the request is made a considerable length of time 

after the original construction, or very shortly thereafter). 

39. While both models proposed by the parties reflect the principle of cost neutrality to 

the municipality, the time period for accomplishing each differs. 

40. Under the sliding scale approach, there is a complete deviation from the cost 

neutrality principle in the first few years, when the City is responsible for 100% of the 

relocation costs. The reasoning is that the City should, within its planning process, 

reasonably know whether the infrastructure it is authorizing to be installed will have 

to be relocated within the near future. Considering that with each additional year, it 

becomes more difficult for the City to foresee whether relocation will be required, the 

sliding scale approach diminishes the level of the City’s responsibility over time. 

After a set number of years, the City is no longer responsible for any of the relocation 

costs, meaning the principle of cost neutrality for the City is once again applied. 

41. While the Baie-Comeau Model is also a deviation from the cost neutrality principle, 

the amount of time before cost neutrality is once again applied is strictly related to the 

useful life of the specific asset being relocated, not the number of years since the asset 

was originally installed. Under the Baie-Comeau Model, cost neutrality for the City is 

once again obtained only in cases where the asset to be moved has reached or 

exceeded its estimated life, which is different for each asset involved. 

42. The City and Bell Canada already understand the sliding scale approach, since it was 

applied in the last MAA between the parties. Also, under this approach, the date of 

installation, which can be tracked by both parties, is the key factor used to calculate 

the percentage of relocation costs each party will pay, heavily recognizing the City’s 

accountability in the initial years. This approach also recognizes that the City is 

unable to reasonably plan around relocations during the entire life of an asset. 



43. Under the sliding scale approach, the City bears costs for only a limited, pre-set 

number of years even though the relocations are City-initiated. However, the 

Baie-Comeau Model enables a carrier to be compensated during the entire duration 

of an asset’s useful life, in most cases well beyond any reasonable time frame for 

planning by the City. 

44. The circumstances surrounding the Baie-Comeau decision were fact-specific. Among 

other things, the specific assets at the heart of the associated dispute had been 

identified by the parties prior to the Commission determining the methodology to be 

used. In the present case, considering that the MAA between the City and 

Bell Canada will be in place until at least 2020, the assets that may need to be 

relocated in the future are presently unknown.  

45. In addition, the Baie-Comeau Model, as applied to an open-ended and forward-

looking municipal access agreement, would not give proper recognition to the broader 

partnership between carriers and municipalities, which benefits both parties. Carriers 

benefit from having in place the required infrastructure to serve as many customers as 

possible. As for municipalities, and as the Commission indicated in the Ledcor 

decision, “[the] economic base that such facilities support provides generalized 

benefits throughout the municipality, attracting industry, creating jobs, increasing tax 

revenue, etc.” 

46. In light of the above, the sliding scale approach is best suited to the circumstances 

surrounding this application.    

47. The Commission disagrees, however, with the City’s proposed seven-year sliding 

scale since under that model, the City bears 50% or less of the relocation costs 

starting at just year six, and 0% for year eight onwards. Under the Vancouver Model, 

the City would pay 35%, 20%, and 10% of the relocation costs for years eight, nine, 

and ten, respectively.  

48. Since the relocations under consideration are initiated by the City, the City should 

bear appropriate costs for a commensurate period of time, which it fails to do under 

the proposed seven-year sliding scale.  

49. Further, while the 10-year sliding scale used in the Vancouver decision was 

appropriate considering the specific facts of the associated dispute, it is not 

appropriate in the present case. Pursuant to the list of assets identified in Telecom 

Decision 2008-14, 16 years represents the shortest length of the useful life of 

Bell Canada’s assets that are likely to be affected by relocation initiated by the City 

over the lifetime of the MAA.9 

50. Accordingly, it would be appropriate to have a 16-year sliding scale to more 

accurately reflect the mutual benefits derived from the partnership between carriers 

                                                 
9 Assets that are likely to be affected by relocation include, but are not limited to, underground, aerial, and 

buried cables; underground, aerial, and buried fibre optic; as well as poles, lines, and conduits. 



and municipalities, without placing undue limitations on either party to plan future 

investments. Under this sliding scale, the City is primarily responsible for relocation 

costs in the first five years, following which its responsibility linearly diminishes to 

zero by the end of the 16th year.     

51. Consistent with the Vancouver Model, the City will pay 100% of the costs in the 

first three years, because it is reasonable for the City to know whether the 

infrastructure it is authorizing to be installed will have to be relocated within those 

three years. After the first three years, the percentages will decrease approximately 

linearly over the remaining thirteen years of the scale. 

52. Accordingly, wording of Section 25 of the MAA between the City and Bell Canada 

will read as follows: 

In the case of a Municipality-initiated requirement to relocate a Company facility, 

the following schedule is to be used to allocate costs directly attributable to such 

relocation. These costs include, but are not limited to, depreciation, betterment 

and salvage costs. 

Year(s) After Installation of 

Equipment 

Percentage of Relocation Costs Paid by 

Municipality  

1 100% 

2 100% 

3 100% 

4 90% 

5 80% 

6 70% 

7 65% 

8 60% 

9 55% 

10 45% 

11 40% 

12 35% 

13 30% 



Year(s) After Installation of 

Equipment 

Percentage of Relocation Costs Paid by 

Municipality  

14 20% 

15 10% 

16 5% 

17 onwards 0% 

 

Consistent with previous Commission determinations,10 where costs directly 

attributable to a Municipality-initiated requirement to relocate a Company facility 

are incurred as a direct result of work undertaken by or on behalf of the 

Municipality for beautification, aesthetics, or other similar purposes, such costs 

are to be entirely borne by the Municipality. These costs include, but are not 

limited to, the depreciation, betterment and salvage costs. 

Specific wording to be used for other disputed articles or provisions in the 
MAA 

53. Set out in the Appendix to this decision are the Commission’s determinations on the 

wording for other disputed provisions that have not been addressed above. 

Conclusion 

54. The Commission approves the City’s proposed MAA, as set out in Appendix C of 

the City’s application, subject to the modifications set out in this decision. 

55. Notwithstanding this approval, the City and Bell Canada are free to negotiate 

departures from the Commission-approved MAA, should both parties agree to do so. 

Any agreed-upon changes would not need to be approved by the Commission. 

Policy Direction 

56. The Policy Direction11 states that the Commission, in exercising its powers and 

performing its duties under the Act, shall implement the policy objectives set out in 

section 7 of the Act, in accordance with paragraphs 1(a), (b), and (c) of the Policy 

Direction. 

                                                 
10 See Telecom Decision 2007-100 and Telecom Regulatory Policy 2009-150.  

11 Order Issuing a Direction to the CRTC on Implementing the Canadian Telecommunications Policy 

Objectives, P.C. 2006-1534, 14 December 2006 



57. Subparagraphs 1(a)(ii)12 and 1(b)(i)13 of the Policy Direction apply to the 

Commission’s determinations in this decision. 

58. In compliance with subparagraph 1(b)(i) of the Policy Direction, the Commission’s 

findings in this decision advance the policy objectives set out in paragraphs 7(a), (b), 

(c), (e), (f), and (h)14 of the Act. Because the parties have reached an impasse and 

further negotiations cannot be expected to be productive, market forces alone cannot 

be relied on to achieve the policy objectives. Consistent with subparagraph 1(a)(ii), in 

pronouncing upon only those conditions of access that were in dispute between the 

parties, the Commission relied on regulatory measures that are efficient and 

proportionate to their purpose and that interfere with the operation of competitive 

market forces to the minimum extent necessary to meet the policy objectives. In light 

of the foregoing, the Commission considers that its determinations in this decision are 

consistent with the Policy Direction. 

Secretary General 

                                                 
12 Subparagraph 1(a)(ii) states that the Commission, when relying on regulation, should use measures that 

are efficient and proportionate to their purpose and that interfere with the operation of competitive market 

forces to the minimum extent necessary. 
13 Paragraph 1(b) states, among other things, that the Commission, when relying on regulation, should use 

measures that satisfy the following criteria, namely, those that (i) specify the telecommunications policy 

objective that it advanced by those measures and demonstrate compliance with the Policy Direction. 
14 The cited policy objectives of the Act are 7(a) to facilitate the orderly development throughout Canada of 

a telecommunications system that serves to safeguard, enrich and strengthen the social and economic fabric 

of Canada and its regions; (b) to render reliable and affordable telecommunications services of high quality 

accessible to Canadians in both urban and rural areas in all regions of Canada; (c) to enhance the efficiency 

and competitiveness, at the national and international levels, of Canadian telecommunications; (e) to 

promote the use of Canadian transmission facilities for telecommunications within Canada and between 

Canada and points outside Canada; (f) to foster increased reliance on market forces for the provision of 

telecommunications services and to ensure that regulation, where required, is efficient and effective; and 

(h) to respond to the economic and social requirements of users of telecommunications services. 
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Appendix to Telecom Decision CRTC 2016-51 

Section no. 
(City’s 
proposed 
MAA) 

Section wording as determined by the 
Commission 

Commission rationale 

1(e) “Contractor” includes subcontractors, 

workers, suppliers and material men; 

Excluded “agents” from the 

definition of “Contractor” 

to reflect the use of these 

separate terms in other 

provisions of the MAA. 

1(k) Keep wording as proposed by the City in 

its proposed MAA 

While the inclusion of the 

words “includes, but not 

limited to …” may appear to 

define “Normal Activities” 

broadly, the activities are 

still limited to “activities the 

Municipality undertakes on 

a regular basis.”   

2 This Agreement shall be deemed effective 

on the publication date of Telecom 

Decision CRTC 2016-51 and shall, unless 

earlier terminated in accordance with this 

Agreement, expire four (4) years after the 

first day of the month in which the 

Agreement is deemed effective. This 

Agreement shall automatically renew for 

up to two (2) consecutive renewal periods 

of five (5) years each unless either the 

Municipality or the Company gives written 

notice of its intention not to renew to the 

other party not less than six (6) months 

prior to the expiration of this Agreement or 

any renewal term thereof, following which 

all rights and privileges hereunder shall 

come to an end, save and except for the 

Company’s continued use of the Highways 

and the Company’s and Municipality’s 

applicable obligations pursuant to Sections 

15, 17, 20-27 and 30-41 of this Agreement.  

In interrogatory replies, 

parties agreed to an initial 

4-year term. 

8 Despite Section 6 and Section 7, the 

Company may carry out routine 

Removed “complies with 

Section 7” and replaced it 



maintenance, field testing and subscriber 

connections without the consent of the 

Commissioner, but in no case shall it carry 

out any physical disruption or change to 

the Highway or its use, without the 

Commissioner’s prior written consent, not 

to be unreasonably withheld. In the event 

of an Emergency, the Company shall be 

permitted to carry out such remedial work 

as is reasonably necessary to restore and/or 

maintain uninterrupted services, providing 

the Company provides notification to the 

Commissioner within two (2) Business 

Days of completing the Work. 

with “provides notification 

to the Commissioner.”   

To comply with Section 7 

as originally drafted, 

Bell Canada would have to 

obtain written consent prior 

to commencing work. 

However, Section 8 

specifically deals with 

routine and emergency 

maintenance for which 

Bell Canada is not required 

to obtain prior consent. 

The new wording removes 

that contradiction.  

 

9(b) the Company shall provide the 

Municipality with contact details and have 

available at all times, within a reasonable 

time frame, a Company representative 

responsible for each location of Work;  

Given the extent of its 

operations, it would be 

unreasonable for 

Bell Canada to have 

company employees 

attending all locations 

where work is being 

performed by a contractor.   

9(d) and (e) On-going inspections, and/or follow-up 

monitoring, of the Company’s installations 

and Work, for conformance with the terms 

and conditions of a Road Occupancy 

Permit, may be conducted by the 

Municipality, as the Municipality deems 

reasonably necessary, at a cost shared 

equally between the Municipality and the 

Company; 

This wording replaces the 

City-proposed wording for 

Sections 9(d) and (e). 

Having the cost shared 

equally between the parties 

puts an additional onus on 

the City to be reasonable in 

conducting the inspections, 

while encouraging 

Bell Canada to perform its 

work in such a way that the 

City will not feel the need 

to have the work inspected. 

9(h) if the Company breaks the paved surface 

of a Highway, it shall forthwith 

Reflects wording agreed 

upon by the parties during 



temporarily repair and restore the surface 

of the Highway to substantially the same 

condition it was in before such Work was 

undertaken by the Company in accordance, 

without limitation, with the Municipality’s 

Procedure for the Installation of Utilities 

on Road Allowances, as amended from 

time to time, and to the reasonable 

satisfaction of the Commissioner;   

interrogatory replies. 

9(k) if the Municipality requires the Work to be 

stopped for any bona fide municipal 

purpose, cause relating to public health and 

safety, special events, any circumstances 

beyond its control or any reasonable 

reason having regard to the public interest 

in having access to communications 

services, including 9-1-1 access services, 

the Company shall cease all such Work 

forthwith upon receipt of verbal notice 

from the Municipality, which notice shall 

include the reason for the Work stoppage. 

Within two (2) business days of issuing a 

verbal stop-work order under this 

subsection, the Commissioner will provide 

to the Company written reasons for such 

order and advise the Company as to when 

the stop-work order may reasonably be 

lifted. Upon the Municipality lifting the 

stop-work order and immediately advising 

the Company of same in writing, the 

Company may immediately resume its 

Work under the existing approval; 

Adding “having regard to 

the public interest in having 

access to communications 

services, including 9-1-1 

access services” will serve 

to limit the scope of the 

discretion afforded to the 

City in recognition of the 

importance of public 

interest in ensuring 

continued access to 

telecommunications 

services, while still 

providing the City with the 

flexibility to issue a stop-

work order when public 

health and safety, special 

events, or any 

circumstances beyond the 

City’s control are not the 

primary reason(s) for 

issuing the order.   

The last sentence imposes 

on the City an obligation to 

not only lift the stop-work 

order once the conditions 

have cleared, but to 

immediately advise 

Bell Canada that the stop-

work order has been lifted.  

12 Upon request of the Municipality at the 

time of the municipal consent application, 

the Company shall provide to the 

Municipality, at the Company’s expense 

Removed reference to 

Bell Canada’s 3-year capital 

forecast in light of evidence 

to the effect that the 



and within two (2) months of completing 

the construction or installation of any of 

the Equipment, “as-constructed” record 

drawings in an electronic format 

compatible with the UCC’s [Utilities 

Coordinating Committee] utility plan 

registry.  

Upon request from the Company, and 

subject to any licensing restrictions 

relating to the release of information, any 

available licensing digital ortho-imagery 

and/or mapping shall be provided by the 

Municipality to the Company at the 

Municipality’s expense for the Company’s 

use as a base map on which to submit 

permits to the Municipality.   

The Company shall, at the request of the 

Commissioner to support the development 

and improve the accuracy of the utility 

plan register, provide to the Municipality, 

in a format satisfactory to the 

Municipality, a listing or record of the 

location of Equipment installed, altered, 

relocated, or removed by it or on its behalf 

in the Highways to the date of such 

request. 

All information supplied shall only be used 

for facilitating the Commissioner’s 

conduct of planning and issuance of Work 

permits. The information must be 

protected through reasonable measures and 

must not be shared beyond those who 

require it for the purposes described above, 

nor must it be used for any other purpose 

or combined with other information. 

company does not maintain 

such a forecast. 

Added wording to specify 

which party would be 

responsible for specific 

expenses with a view to 

treating costs in a 

symmetrical manner. 

The last paragraph 

addresses confidentiality 

concerns raised on the 

record of this proceeding.   

13(b) The locates provided by the Company to 

the Municipality for pre-design shall 

contain sufficient design information and 

survey detail as reasonably required by the 

Commissioner, such as line and elevation 

of the Equipment within the alignments, 

but excluding information on depth. If the 

Addresses the concern that 

information on 

Bell Canada’s installations 

is, in some cases, either 

incomplete or non-existent.   

The wording of this section 

is adjusted based on a 



Company is unable to provide either the 

line or elevation information within an 

agreeable time frame, the Municipality 

may invoice the Company for any costs 

reasonably incurred by the Municipality in 

determining the line or elevation of the 

Equipment within the alignments. 

similar MAA section 

approved by the 

Commission in Telecom 

Regulatory Policy 2009-150 

to prevent Bell Canada from 

having to provide the City 

with a level of detail that is 

beyond industry practice. 

16 Removed There are detailed 

provisions throughout the 

MAA dealing with cost 

allocation and recovery, 

including relocation costs 

and costs incurred by the 

City in issuing permits.   

Regarding the costs not 

accounted for in the 

remaining sections, such as 

costs associated with 

administering the 

agreement, those 

correspond to normal costs 

that any municipality 

should expect to incur to 

enable service providers to 

serve its residents and 

businesses.   

While the administration of 

the MAA, and therefore the 

presence of Bell Canada on 

the City’s territory, may 

result in an initial cost to the 

City, such presence is 

necessary and economically 

beneficial to the City.    

18(b) Lost parking meter revenue (net revenue 

loss); 

 

As indicated in the Ledcor 

decision, a reasonable 

estimate of the causal 

impact of parking meters 

being taken out of service 

must represent the net loss 

of revenue, not the gross 



loss. 

 

20 Upon receipt of no less than ninety (90) 

days’ written notice from the Municipality 

or such other time as is reasonable having 

consideration for the complexity and 

nature of the Work required to complete 

the relocation and for the minimizing of 

the potential for service losses or 

interruptions that may affect the 

Company’s customers, the Company shall 

relocate or commence to relocate its 

Equipment within a Highway. The 

Municipality will make a good faith effort 

to avoid damage to the Equipment affected 

by the relocation and to assist the 

Company in its efforts to ensure 

uninterrupted service to its customers. 

Parties agreed to change the 

written-notice requirement 

to 90 days. 

21 Adjustment of Equipment located in the 

Highway to accommodate a regrading, 

elevation adjustment or resurfacing 

activity by the Municipality is considered 

relocation, and the allocation of costs is to 

be determined in accordance with 

Section 25.  

Such an adjustment should 

be addressed in the same 

way as a City-initiated 

relocation request as set out 

in Section 25 of the MAA, 

since the adjustment is the 

result of a City-initiated 

activity. 

22 Keep wording as proposed by the City in 

its proposed MAA 

 

This section deals with the 

actual relocation of 

Bell Canada facilities and is 

not repetitive of section 

9(j), which addresses 

repairs linked to restoration 

work. 

23 Keep wording as proposed by the City in 

its proposed MAA 

The City should have the 

discretion to relocate 

equipment and recover the 

costs from Bell Canada, 

regardless of the type of 

situation, if Bell Canada has 

not responded appropriately 

according to the provisions 



of this agreement. 

24 The Municipality will make a good faith 

effort to provide and approve alternative 

suggestions, wherever possible, for 

rerouting the Equipment within the 

Highway affected by the relocation to 

ensure uninterrupted service to the 

Company’s customers. However, the 

Municipality cannot guarantee 

uninterrupted service to the Company or 

the Company’s customers during 

relocation, nor is the Municipality 

responsible for the quality of service 

offered by the Company to its customers 

during relocation. 

Section takes into 

consideration the fact that 

while the City is not 

responsible for ensuring 

that Bell Canada’s services 

are available during 

relocations, all efforts 

should be taken to limit, as 

much as possible, the 

impact of relocation on 

Bell Canada’s customers. 

 

26 Prior to commencing any relocation Work, 

the Company shall supply to the 

Municipality a good faith estimate and a 

project plan that outlines the labour, 

material, Equipment, and scheduling, and 

that identifies the project manager for such 

relocation Work. The Municipality shall be 

entitled to review and approve the 

Company’s proposed relocation Work and 

costs, and the Company shall adhere to its 

costs estimates for said relocation Work. 

The Company shall not submit any 

additional costs to the Municipality 

without the prior written consent of the 

Municipality. Such written consent must 

not be unreasonably refused by the 

Municipality, having regard to the actual 

costs incurred to perform the Work and the 

extent to which such additional costs were 

reasonably foreseeable at the time the 

estimate and project plan were provided to 

the Municipality. 

This section provides the 

City with more cost 

certainty upfront, while still 

allowing Bell Canada to 

recoup costs that were not 

reasonably foreseeable at 

the time of the initial 

estimate provided to the 

City. 

27(f)  in no event shall the Municipality be 

responsible in any way for costs incurred 

for relocating Equipment that is not 

installed in the location approved by the 

Municipality, it being understood that the 

Municipality shall not be entitled to rely on 

This section will require the 

City to be reasonably 

flexible if Equipment is 

installed outside the 

location approved by the 

City but within a reasonable 



deviations that are minimal and do not 

have a material impact on the 

Municipality, financial or otherwise, in 

order to avoid responsibility for costs 

associated with the relocation. Where 

records are non-existent or Highway 

conditions may have changed, the parties 

agree to act reasonably in allocating 

relocation compensation; 

margin of error and without 

a material impact on the 

City. 

28 and 29 Every time the Company fails to comply 

with the terms and conditions of this 

Agreement, the Municipality shall provide 

written notice to the Company of its non-

compliance whereupon the Municipality 

may suspend the Road Occupancy Permit 

until a Resolution Plan in respect to curing 

the non-compliance is agreed to by the 

Company and the Municipality in writing. 

Starting on the second event of non-

compliance per Road Occupancy Permit, 

the Company shall deposit security in the 

form of a Letter of Credit with the 

Municipality, naming the Municipality as 

beneficiary, within five (5) business days 

of the Resolution Plan being agreed to by 

the Company and the Municipality. The 

amount of security shall be determined by 

the Commissioner, having regard to an 

amount that is proportional to the work 

being undertaken, and in no case shall the 

security be less than $10,000 unless agreed 

to by the parties. The Company shall 

deposit with the Municipality only one 

Letter of Credit per Road Occupancy 

Permit, regardless of the number of non-

compliances associated with a given Road 

Occupancy Permit. 

If any non-compliance is not cured within 

ten (10) business days of the Resolution 

Plan being agreed to by the Company and 

the Municipality, the Municipality may 

draw on the Letter of Credit the amount 

required to cover the Municipality’s 

reasonable costs to cure the non-

This wording replaces the 

proposed wording of 

Sections 28 and 29, and 

merges these sections into 

one section. 

This new section addresses 

the need for the 

establishment of proper 

incentives (which, in this 

section, include the 

potential permit suspension) 

to promote compliance. It 

also applies the principle of 

cost neutrality for the City 

by giving some assurance 

that should any non-

compliance result in a 

financial burden on the 

City, it will have quick 

access to funds from 

Bell Canada to cover any 

related financial shortfall. 

Both the possibility of 

having the Road Occupancy 

Permit suspended until a 

Resolution Plan is agreed 

upon and having to deposit 

security in the form of a 

Letter of Credit in the 

amount of no less than 

$10,000 will provide 

appropriate incentives to 

better ensure compliance 

with the terms and 



compliances. The security, or remaining 

of, if any, shall be released by the 

Municipality within five (5) business days 

after the Municipality’s acceptance of the 

completion of the Company’s final 

restoration Work to the Highway 

associated with the Road Occupancy 

Permit.  

conditions of this 

Agreement.  

Any financial penalty for 

non-compliance, as 

originally proposed by the 

City, would amount to an 

unjustified source of 

revenue, and not simply a 

way to achieve cost 

neutrality for the City.  

38 Claims reported to the Company by a third 

party or by the Municipality 

(a “Claimant”) shall be promptly 

investigated by the Company. The 

Company will report the claim to its claims 

adjuster(s) and/or insurer(s). The Company 

will take all reasonable measures to ensure 

that the Company’s claims adjuster(s) 

and/or insurer(s) initiate an investigation of 

the claim immediately upon notice, and 

advise the Claimant by letter of its position 

regarding resolution as soon as practicable. 

The Company or its claims representative 

or insurer shall include in its letter of 

resolution the reasons for its position. 

Failure to follow this procedure shall 

permit the Municipality to appoint an 

independent adjuster to investigate the 

claim at the expense of the Company. 

This wording is based on 

Bell Canada’s proposed 

text. The Commission 

agrees with Bell Canada 

that it cannot dictate to its 

insurers how to settle 

claims. 
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PIPELINE AND/OR

RIGHT OF WAY PERMIT (Pursuant to the Oil and Gas Activities Act of British Columbia)

FORTIS BC’

Date Issued(Y/M/D) Expiry Date(Y/M/D( Permit Number: (Use this number when requesting info) BCOne Reference Number

2016/04/27 2017/12/31 4200012929

Applicant Information
Appiicant Name Telephone Number Applicant Company Name Drawing #(s):

City of Surrey 604-591-4284 Ryan lcasiano

Mailing Address: Street No & Name/Apt No./Town/Province Postal Code

13450 104 Ave Surrey,BCCA V3T 1V8

Location of Works
Applicant Names(s) Contact Number Pipleline Type

Vacant 000-000-0000 TP

On Site Contact Information
Person On-Site and Contact Number:

Permit Approval Information
Thission is hereby granted to construct the following facilities across or near pipelines and/or within pipeline right of way belonging to

FortisBC Energy Inc. (hereinafter referred to as FortisBC):

instali storm sewer and ditch infill

Work Location and I’ipeline pecitications

Location/Station: 1 73A ST & 96 AVE Surrey Class:

1 CD. M.O.P. Width Pipeline Offset

762mm 4020 kPa

2 O.D. M.O.P. Width Pipeiino Offset

1066mm 4020 kPa

3 OD. M.O.P. Width Pipeline Offset

4 O.D. M.O.P. Width Pipeline Offset

ThrtisBC Information Only:
Functional Location: ROW File #: Employee Charge Number. Plate Map/Mosaic #:

B-LE-SUR 030 FN161.R Service Order Number: 92G.017073.4

EIX) Coordinates: 30856137

NlYl Coordinates:

UTM Zone —

Inspection and Notification —

FortisBC Energy Inc. FortisBC Representative:
Surrey Operations Center Telephone: (604) 328-9203
16705 Fraser Highway Gord Spelay
Surrey BC. V4N 0E8

FortisBC Permit Consent
‘ --

.- --• — ---c-- - -

Signature

:Zw_öC. zi
Print Name Date Page 1 of 6
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FORTIS BC

PIPELINE AND/OR
RIGHT OF WAY PERMIT (Pursuant to the Oil and Gas Activities Act of British Columbia(

Date Issued(Y/M/D) Expiry Date(Y/M/D) Permit Number: (Use this number when requesting info) BCOne Reference Number 1
2016/04/27 2017/12/31 4200012929

*** VERY IMPORTANT *** (Must be read and understood)

Upon receipt of this Permit from FortisBC, it shall be the responsibility of the Applicant or his Agent to

provide FortisBC with a minimum of seventy-two (72) hours notice, excluding Saturdays, Sundays and

holidays, which is mandatory by law, prior to the start of any construction or excavation work, FortisBC will

dispatch a representative. The Applicant may, at the discretion of FortisBC, be charged for such inspection

costs. The applicant will be charged for inspection costs that require a FortisBC representative to be on site

to meet the contractor’s needs, beyond normal working hours Monday - Friday, weekends and statutory

holidays.

A copy of this Permit and related drawings must be on the job site prior to commencement of any work.

Do not proceed without a FortisBC Representative on site. Construction, excavation or backfilling may not

take place on a FortisBC Right of Way or in the vicinity of FortisBC facilities unless a FortisBC

Representative is present.

Non compliance with any of the Terms and Conditions of this permit will result in construction delays or

permit cancellation.

SPECIAL CONDITIONS

- All conditions contained in this permit are subject to the onsite approval of the FortisBC Pipeline and Right

of Way Inspector. No activity is to take place without a FortisBC Inspector on site.

The applicant is to ensure that all applicable WCB Regulations are complied with prior to the commencement

of any work near FortisBC facilities. (WCB Regulation 20.79)

The FortisBC consent granted under this permit is contingent on the Applicant first obtaining consent from

the registered property owner, and all affected stakeholders where separate approval is required. These

stakeholders include, but are not limited to; BC Hydro, Work Safe BC, Municipal, Provincial, Federal

Authorities.

- This permit is strictly for installation of storm sewer and ditch infill. It must not be used for any other

work purpose other than the above.

- If the applicant wants to do any other works then they must obtain another permit specific to that job.

- The applicant is responsible for ensuring that their proposed facilities/works will not damage, impair the

usefulness or safety of, or interfere with the existing FortisBC facilities and, prior to commencing the work

under this permit, the applicant shall undertake the necessary due diligence and engineering assessment to

ensure its proposed facilities will not damage, impair the usefulness or safety of, or interfere with the

existing FortisBC facilities. The applicant shall provide copies of all reports and assessments to FortisBC upon

request.

- Prior to the works, the location of FortisBC gas lines must be clearly marked in the field.

Page2of 6



FORTISBc
PIPELINE AND/OR
RIGHT OF WAY PERMIT (Pursuant to the Oil and Gas Activities Act of British Columbia(

Date Issued(Y/M/Dl Expiry Date(Y/M/D) I Permit Number: (Use this number when requesting info) BCOne Reference Number

2016/04/27 201 7/1 2/31 4200012929

- The applicant must ensure that the whole operation is cautiously executed and at no times, FortisBC gas
line is subject to risk.

- Minimum 0.3m separation between gas pipeline and utility.

- Crossing angle of utility must be between 45 and 90 degrees to the gas pipeline.

- The applicant must ensure that a good stable crossing surface is installed so that there is no loss of soil

cover over FortisBC gas pipeline.

- Exact location of gas pipeline shall be determined by hand excavation. Machine excavation is not

permitted within 1 m of gas pipeline.

- Prior to the installation of the utility, it is recommended that the applicant “daylight” the gas pipeline at

the crossing location to determine the elevation of either the invert/crown of the pipeline.

- Pipe joints are not to be located directly above or near the gas pipeline. The crossing pipe section should

be centered over the gas pipeline.

- Catch basins and manholes are not permitted within the right of way.

- The stockpiling of excavated, building or other materials within the right of way is prohibited.

- There is to be no deterioration of soil stability or drainage patterns within the right of way.

- All fill material placed within the right of way must be clean and free of any hazardous substances.

- No widening of existing road.

- Concrete slabs are required at ditch and creek locations where there will be less than 1.0 m of cover over

the pipeline.

- The designed depth of cover over FortisBC gas pipeline must satisfy the following standard unless written

consent has been provided by FortisBC:
Minimum Depth of Cover: 1 .2 meters (4)

ii. Maximum Depth of Cover: 1.8 meters (6’)

- No vibratory rollers permitted over FortisBC gas pipeline. Static rollers only.

- Insure the pressure wand is in motion at all times.

- Build a sump, below the level of the pipeline that is being exposed, to limit the amount of abrasive

material available to impinge onto the pipeline.

- Inspect the pipeline for damage to the coating and steel before backfilling.

- Additional activities not identified on the permit are not permitted without the prior written consent of

FortisBC.
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FORTIS BC’

PIPELINE AND/OR
RIGHT OF WAY PERMIT (Pursuant to the Oil and Gas Activities Act of British Columbia)

rDate Issued(Y/M/D) Expiry Date(Y/M/D) Permit Number: (Use this number when requesting info) BCOne Reference Number

201 6/04/27 201 7/1 2/31 4200012929

TERMS AND CONDITIONS

A. It shall be the responsibility of the Applicant to hand-expose the gas pipeline facility, in the presence of
the FortisBC Representative, to ascertain its exact location and to excavate and backfill a minimum of one
(1) metre in any direction of the gas pipeline by hand, with particular attention being taken not to damage
the gas pipeline coating.

B. Once the Works have commenced, they shall be carried out as expeditiously as possible and backfilling
over the gas pipeline shall be completed as soon as possible.

C. Gas pipelines left suspended in excavations greater than three (3) metres in length shall be adequately
supported. In all excavations where a gas pipeline has been exposed, backfill shall be compacted to at least
the top of the pipe.

D. Any changes made to the design or the conditions under this Permit must be approved by FortisBC prior
to commencement of Works, as required by the Oil and Gas Activities Act of British Columbia or any
amendments thereto which may come into force from time to time. Approval for minor changes may be
obtained by verbal communication followed by as-built drawings within fifteen (15) days of the installation.
For major changes, re-application will be necessary.

E. Any person assigned by FortisBC to inspect the Works shall have unrestricted access to the job site at all

times, but full responsibility for the safe performance of the work remains with the owner of the Works and

the contractor responsible for the Works. FortisBC personnel will not enter an unsafe work area that is not in

compliance with WorkSafeBC regulations.

F. The Applicant shall ensure that all subcontractors comply with all the requirements as contained herein

and that they are adhered to in all respects.

G. The Applicant shall indemnify and save harmless FortisBC against any and from all costs, damages,
actions, proceedings, claims and demands, whatsoever arising and by whosoever incurred, brought, made or
prosecuted, caused directly or indirectly as a result of the Works.

H. The Applicant releases FortisBC of and from all manner of action, suit, debts, dues, sums of money,

claims, demands whatsoever, either at law or in equity, which it has or may at some time have, by reason

of the existence or operation of the gas pipeline(s) except insofar as a result from the negligence of
FortisBC.

I. The Applicant agrees that prior to commencing Works within the FortisBC pipeline right of way or near
FortisBC facilities it will obtain the necessary permits, orders or authorization from all Authorities having

jurisdiction over such activities and all parties having an interest in any lands affected by such activities.

J. This approved Permit may be cancelled at any time prior to or after commencement of the Works
stipulated on this Permit by FortisBC should the Applicant fail to observe and perform the conditions outlined

in this Permit and instructions of the FortisBC Representative on site.

K. This Permit is valid for a period of up to one year after the date issued. If the Works have not been

completed within one year then re-application for the Works will be necessary.
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FORTIS BC

PIPELINE AND/OR
RIGHT OF WAY PERMIT (Pursuant to the Oil and Gas Activities Act of British Co(umbia(

Date Issued(Y/M/D) Expiry Date(Y/M/D) Permit Number: (Use this number when requesting info) SCOne Reference Number

2016/04/27 2017/12/31 4200012929

L. WORKSAFEBC
Regulation 20.79 - Underground Utilities
(1) Before excavating or drilling with powered tools and equipment, the location of all underground utility
services in the area must be accurately determined, and any danger to workers from services must be
controlled.
(2) Excavation or drilling in proximity to an underground service must be undertaken in conformity with the
requirements of the owner of the service and with the requirements of the applicable regulations of the
provincial or federal authority having jurisdiction.
(3) Pointed tools must not be used to probe for underground gas and electrical services.
(4) Powered equipment used for excavating must be operated so as to avoid damage to underground utility
services or danger to workers.

M. If necessary, the applicant must obtain prior approvals from landowners and other concerning agencies
before the commencement of proposed works.
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FORTIS BC’

PIPELINE AND/OR
RIGHT OF VVAY PERMIT (Pursuant to the Oil and Gas Activities Act of British Columbia)

Date lssued(Y/M/D) Expiry Date(Y/M/D) Permit Number: (Use this number when requesting info) BCOne Reference Number
2016/04/27 2017/12/31 4200012929

Applicant Information
Applicant Name Telephone Number Applicant Company Name J Drawing #(s):
City of Surrey 604-591-4284 Ryan lcasiano

I

Mailing Address: Street No & Name/Apt No/Town/Province Postal Code

13450 104 Ave Surrey,BC,CA V3T 1V8

As-Built Details
Depth of gas pipeline Separation of Horizontal Vertical Gas Pipeline Exposed

m Works from pipeline El No El Yes (If Yes, complete form 1434)
Backfill Compacted
Li Sand Native Material El Gravel with Sand Padding El Other (Specify) Yes El No

Follow-up Required LI No El Yes El Deviation from Permit (Specify)

Comments:

GPS Coordinates X Y

ROW File #: FN161.R

PRIOR TO EXCAVATION
The following responsibilities were reviewed with the crew leader and excavator operator on site:

Terms and Conditions A

Worksafe BC 20.79 (Terms and Conditions L) El

Potential for unrecorded jogs and fittings on the gas pipeline

Inspector Signature Date (Y/M/D) Print Name

Crew Leader Signature Date (Y/M/D) Print Name

Excavator Operator Signature Date (Y/M/D) Print Name
Page6of 6
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Engineering Department 
PRACTICE 

No. LD6    

AUTHORITY: H-1 
APPROVED BY: ________________________ 

Fraser Smith 
General Manager, Engineering 

REFERENCE:  

SUPERSEDES: LD8 dated January 1, 1992 

TITLE:  GUIDELINES FOR THE APPLICATION OF DEVELOPMENT COORDINATED WORKS 
(DCW) AND UPSIZING WORKS 

1. The use of development coordinated works (DCW) is to provide additional City infrastructure
that are not required by the developer as per the Subdivision & Development Bylaw, No. 8830,
as amended nor specifically identified in the 10 Year Servicing Plan in conjunction with a
development application.

1.1. The demand for DCW may exceed the budget available and the decision to proceed
should follow the guidelines flowchart. 

1.2. The developer must agree to construct the DCW which should generally be limited to no
more than 50% of the total construction value in the Servicing Agreement. 

1.3. The application of DCW will typically include the following:
a) Sidewalks, pedestrian letdowns and other pedestrian infrastructure;
b) Curb & gutter, catch basins, medians;
c) Pavement widening and repair;
d) Street lighting; and/or
e) Service connections.

2. The use of upsizing funds is to upsize the infrastructure from the minimum servicing
requirement as identified in the Subdivision & Development Bylaw, No. 8830, as amended, to
the necessary standard as identified by the Asset Program in conjunction with a development
application.

2.1 The demand for upsizing works may exceed the available budget and should follow the 
guideline flowchart. 

2.2 The developer must include the upsizing works as part of the Servicing Agreement in 
order to provide the efficient delivery of City infrastructure. 

2.3 The application of upsizing works will be used for the following: 
a) Upgrading to the Collector Road Standard;
b) Water main upsize;
c) Sanitary sewer main upsize; and/or

BCUC IR 1.6.5  ATTACHMENT 2(1)



City of Surrey, Engineering Department 
Practice No. LD6 

Page 2 of 2 

d) Storm trunk main upsize. 
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CITY OF SURREY 

ENGINEERING DEPARTMENT 

P R O C E D U R E
Page 1 of 1 No. LD6-P 

AUTHORITY: H-1 

REFERENCE: 

APPROVED BY: ________________________ 
Fraser Smith 
General Manager, Engineering 

DATE:    

SUPERSEDES: LD8-P dated January 1, 1992 

TITLE: GUIDELINES FOR THE APPLICATION OF DEVELOPMENT COORDINATED WORKS (DCW) 
AND UPSIZING WORKS 

1. The application of funds for improvements is in the following general priority:

1.1   Sidewalks/ditch enclosure on arterial roads.
1.2   Widening to 6-metre pavement.
1.3   Ditch enclosure – non arterial roads.
1.4   Sidewalk – non-arterial roads.
1.5   Paving of gravel shoulders.
1.6   Street lighting.
1.7   Curb and gutter.
1.8   Upsizing of utilities (sewer, drainage, water).
1.9   Upsizing of collector roads.
1.10 Service connections (SDR, DDR, WDR).
1.11 School and/or park frontages.

2. The hierarchy of roads for the application of funds is:

2.1   Major Road Network
2.2   Arterials
2.3   Collectors
2.4   Locals

3. Land Development project that requires work on Tier 1 Major Road Network (MRN) and Arterial
roads is to utilize one of the pre-qualified Tier 1 paving contractors defined by the Engineering
Department.
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to DS PS
DSPS: Development Services Project Supervisor
AC:  Accounting Clerk – Sharon Mancini
LDC:  Land Development Clerk

DSPS forwards Project Detailing Circular (PDC) drawing to Asset staff for review

LD6

GUIDELINES FOR THE APPLICATION OF:

· DEVELOPMENT COORDINATED WORKS (DCW)
· SDR, Drainage, Non-Arterial Road, Arterial Road, and School/Park

· UPSIZING WORKS
· Water, Sanitary Sewer, Storm Sewer, and Collector Road

DSPS and Asset staff review, identify and agree on scope of work

DSPS confirms cost of works and available budget with Asset staff and/or AC

DSPS prepares a Budget Report and secures approval based on signing authority

AC generates and inserts WO#/GL# in the corresponding 
info field within the AMANDA WD folder

LDC forwards copy of Budget Report to staff

Note: Land Development project that requires work on Tier 1 
Major Road Network (MRN) and Arterial roads is to utilise one 
of the pre-qualified Tier 1 paving contractors defined by the 
Engineering Department. 
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	MAA
	1. DEFINITIONS AND INTERPRETATION
	1.1. Definitions.
	(a) “Affiliate” means:
	i.  in the case of the Company, “affiliate” as defined in the Canada Business Corporations Act that is also a Carrier.
	ii. in the case of the Municipality, a local board, agency or commission of the Municipality or a corporation which is partially or solely owned by, and is controlled by, the Municipality, and which has as a primary purpose, the management and mainten...
	(b) “Emergency” means an unforeseen situation where immediate action must be taken to preserve the environment, public health, safety or an essential service of either of the Parties.
	(c) “Hazardous Substance” means any harmful substance including, without limitation, electromagnetic or other radiation, contaminants, pollutants, dangerous substances, dangerous goods and toxic substances, as defined, judicially interpreted or identi...
	(d) “Equipment” means the transmission and distribution facilities owned by the Company and its Affiliates, comprising fibre optic, coaxial or other nature or form of cables, pipes, conduits, poles, ducts, manholes, handholds and ancillary structures ...
	(e) “Municipal Consent” means the written consent of the Municipality, with or without conditions, to allow the Company to perform Work Within the ROWs that requires the excavation or breaking up of the ROWs (as more fully described in Schedule B).
	(f) “Municipal Engineer” means the [(] of the Municipality or the individual designated by him or her.
	(g) “Municipality’s Costs” means the reasonable and verifiable costs and expenses of the Municipality, including the cost of labour and materials, plus a reasonable overhead charge of [(]3F .
	(h) “Permit” means a Municipal Consent or a Road Occupancy Permit or both.
	(i) “Road Occupancy Permit” means a Permit issued by the Municipality authorizing the Company to conduct Work that includes any activity that involves a deployment of its workforce, vehicles and other equipment in the ROWs when performing the Work (as...
	(j) “Service Drop” means a cable that, by its design, capacity and relationship to other cables of the Company, can be reasonably considered to be for the sole purpose of connecting backbone of the Equipment to not more than one individual customer or...
	(k) “Third Party” means any person that is not a party to this Agreement nor an Affiliate of either Party, and includes any person that attaches its facilities in, on or to the Equipment under an agreement with the Company.
	(l) “Work” means, but is not limited to, any installation, removal, construction, maintenance, repair, replacement, relocation, operation, adjustment or other alteration of the Equipment performed by the Company Within the ROWs, including the excavati...

	1.2. Recitals and Schedules.  The beginning part of this Agreement entitled “Recitals” and the following schedules are annexed to this Agreement and are hereby incorporated by reference into this Agreement and form part hereof:

	2.  USE OF ROWs
	2.1. Consent to use ROWs.  The Municipality hereby consents to the Company’s use of the ROWs for the purpose of performing its Work, subject to the terms and conditions of this Agreement and in accordance with all applicable municipal by-laws, rules, ...
	2.2. Proviso. Notwithstanding Section 2.1 and any other provisions of this Agreement, to the extent that any of the Municipal Guidelines are inconsistent with the terms of this Agreement, the Company shall not be required to comply with such Municipal...
	2.3. Scope of municipal consent.  The Company shall not, in the exercise of its rights under this Agreement, unduly interfere with the public use and enjoyment of the ROWs.
	2.4. No ownership rights.  The Parties acknowledge and agree that:
	(a) the use of the ROWs under this Agreement shall not create nor vest in the Company any ownership or property rights in the ROWs; and
	(b) the placement of the Equipment Within the ROWs shall not create or vest in the Municipality any ownership or property rights to the Equipment.

	2.5. Condition of ROWs.  The Municipality makes no representations or warranties as to the state of repair of the ROWs or the suitability or fitness of the ROWs for any business, activity or purpose whatsoever, and the Company hereby agrees to accept ...

	3. PERMITS TO CONDUCT WORK
	3.1. Where Permits required.
	(a) Subject to Section 3.2, Work Within the ROWs by the Company is subject to the authorization requirements of the Municipality as set out in Schedule B.5F
	(b) For each Permit required above, the Company shall submit to the Municipality a completed application, in a form specified by the Municipality and including the applicable fee set out in Schedule A.6F
	(c) Subject to Section 3.5, the Municipality will issue the applicable Permits within ( days of receiving a complete Application, or such other time as agreed to by the Parties having regard to the complexity of the Work covered by the Application and...

	3.2. No Permits for routine Work.7F   Notwithstanding Section 3.1, the Company may, with advance notice as required by the Municipality’s traffic management policies, but without first obtaining a Permit:
	(a) utilize existing ducts or similar structures of the Equipment;
	(b) carry out routine maintenance and field testing to its Equipment; and
	(c) install and repair Service Drops;

	3.3. Expiry of Permit.  In the event that the Company has not commenced construction of the approved Work associated with a particular Permit within [(] of the date of issuance of the Permit, and has not sought and received an extension to the Permit ...
	3.4. Submission of plans.  Unless otherwise agreed to by the Municipality, the Company shall, prior to undertaking any Work that requires a Municipal Consent, submit the following to the Municipal Engineer:
	(a) construction plans of the proposed Work, showing the locations of the proposed and existing Equipment and other facilities, and specifying the boundaries of the area within the Municipality within which the Work is proposed to take place; and
	(b) all other relevant plans, drawings and other information as may be normally required by the Municipal Engineer from time to time for the purposes of issuing Permits.

	3.5. Refusal to issue Permits.  In case of conflict with any bona fide municipal purpose, including reasons of public safety and health, conflicts with existing infrastructure, proposed road construction, or the proper functioning of public services, ...
	3.6. Temporary Connections.
	3.7. Restoration of the Company’s service during Emergencies.  Notwithstanding Section 3.1, in the event of an Emergency, the Company shall be permitted, provided that the Company gives notice to the Municipality as soon as reasonably practicable, to ...
	3.8. Temporary changes by Municipality.  Notwithstanding any other provision in this Agreement, the Municipality reserves the right to set, adjust or change the approved schedule of Work by the Company for the purpose of coordinating or managing any m...
	3.9. Security.

	 wires and cables cross ROWs with adequate vertical clearance and do not lie on the ground; 
	 the temporary connection be removed within a reasonable time (e.g., the next construction season); 
	 the Company remedy any conditions deemed unsafe by the Municipality within a certain time; and
	 the Company not cause any aerial trespass of adjacent or nearby properties.  
	This Article sets out the circumstances in which a security deposit may be required of the Company.
	4. MANNER OF WORK
	4.1. Compliance with Applicable Laws, etc.  All Work shall be conducted and completed to the satisfaction of the Municipality and in accordance with:
	(a) the applicable laws (and, in particular, all laws and codes relating to occupational health and safety);
	(b) the Municipal Guidelines;
	(c) this Agreement; and
	(d) the applicable Permits issued under Section 3.1.

	4.2. Stoppage of Work.  The Municipality may order the stoppage of the Work for any bona fide municipal purpose or cause relating to public health and safety or any circumstances beyond its control.  In such circumstances, the Municipality shall provi...
	4.3. Coordination of Work.  The Company shall use its reasonable efforts to minimize the necessity for road cuts, construction and the placement of new Equipment Within the ROW by coordinating its Work and sharing the use of support structures with ot...
	4.4. Utility co-ordination committee.  The Company shall participate in a utility co-ordination committee established by the Municipality and contribute to its equitable share of the reasonable costs of the operation and administration of the committe...
	4.5. Emergency contact personnel.  The Company and the Municipality shall provide to each other a list of 24-hour emergency contact personnel, available at all times, including contact particulars, and shall ensure that the list is kept current.
	4.6. Emergency work by Municipality. In the event of an Emergency, the Municipality shall as soon as reasonably practicable contact the Company and, as circumstances permit, allow the Company a reasonable opportunity to remove, relocate, protect or ot...
	4.7.  “As-built” drawings.  Where required by the Municipality, the Company shall, no later than [● days] after completion of any Work provide the Municipal Engineer with accurate “as-built” drawings, prepared in accordance with such standards as may ...
	4.8. Where Equipment is located incorrectly.  Where the location of any portion of the Equipment in a ROW is located outside a distance of [●] horizontally (centre-line to centre-line) from the location approved in the Permit or as shown on the as-bui...
	4.9. Agents and Sub-contractors.  Each Party agrees to work with the other Party directly to resolve any issues arising from any the acts, omissions or performance of its agents and sub-contractors.

	5. REMEDIAL WORK
	5.1. General.  Following the completion of any Work, the Company shall leave the ROW in a neat, clean, and safe condition and free from nuisance, all to the satisfaction of the Municipality.  Subject to Section 5.5, where the Company is required to br...
	5.2. Permanent Road Restoration.  If the Company has excavated, broken up or otherwise disturbed the surface of a ROW, the requirements for the Company completing the road restoration work will vary depending on if and when pavement has been recently ...
	(a) if pavement has been repaved or overlaid during the five-year period immediately prior to the date of issuance of the Permit, then the Municipality may require that the Company grind and overlay the full lane width of pavement in the ROW;
	(b) if pavement has been repaved or overlaid during the two-year period immediately prior to the date of issuance, then the Municipality may require that the Company grind and overlay the full width of the pavement in the ROW;
	(c) in either subsections (a) or (b) above, if Third Parties, including the Municipality as a provider of services to the public, has excavated, broken up or otherwise disturbed the pavement to be ground and overlaid, the costs of that grind and overl...
	(d) the Municipality will not require grind and overlay under subsections (a) or (b) above for road restoration work involving:
	i. service connections to buildings where no other reasonable means of providing service exists and the Company had no requirement to provide service before the new pavement was placed;
	ii. Emergencies; and
	iii. other situations deemed by the Municipal Engineer to be in the public interest; and
	(e) if the Municipality has required the Company to grind and overlay under either subsections (a) or (b) above, the Company will have no obligation to pay Pavement Degradation fees under Schedule A in relation to that pavement.
	5.3. Temporary repair.  Where weather limitations or other external conditions beyond the control of the Company do not permit it to complete a final repair to the ROW within the expected period of time, the Company may complete a temporary repair to ...
	If a temporary repair gives rise to an unsafe condition, then this shall be deemed to constitute an Emergency and the provisions of Section 4.6 shall apply.
	5.4. Warranty for repairs.  The Company warrants its temporary repair, to the satisfaction of the Municipality until such time as the final repair is completed by the Company, or, where the Municipality is performing the final repair, for a period of ...
	5.5. Repairs completed by Municipality.  Where:
	(a) the Company fails to complete a temporary repair to the satisfaction of the Municipality within [(] of being notified in writing by the Municipality, or such other period as may be agreed to by the Parties8F ; or
	(b) the Company and the Municipality agree that the Municipality should perform the repair,


	6. LOCATING FACILITIES IN ROWs
	6.1. Locates.9F   The Company agrees that, throughout the Term it shall, at its own cost, record and maintain adequate records of the locations of its Equipment.  Each Party shall, at its own cost and at the request of the other Party (or its contract...
	(a) in the event of an Emergency, within two hours of receiving the request or as soon as practicably possible, following which the requesting Party will ensure that it has a representative on site (or alternatively, provide a contact number for its r...
	(b) in all other circumstances, within a time reasonably agreed upon by the Parties.

	6.2. Provision of Mark-ups.  The Parties agree to respond within [●] days to any request from the other Party for a mark-up of municipal infrastructure or Equipment design drawings showing the location of any portion of the municipal infrastructure or...
	6.3. Inaccurate Locates.  Where the Company’s Locates do not accurately correspond with either the Mark-ups or physical location of the Equipment, and as a result, the Municipality is unable to install its facilities Within the affected ROWs in the ma...

	7. RELOCATION OF PLANT
	7.1. General.  Where the Municipality requires and requests the Company to relocate its Equipment for bona fide municipal purposes, the Municipality shall notify the Company in writing and, subject to Section 7.3, the Company shall, within ( days ther...
	7.2. Municipality’s efforts.  The Municipality will make good faith efforts to provide alternative routes for the Equipment affected by the relocation to ensure uninterrupted service to the Company’s customers.  Once the Company has provided the Munic...
	7.3. Reimbursement by Municipality for the Company’s Relocation Costs.  The Municipality shall reimburse the Company for all or part of its reasonable and verifiable costs of completing a relocation requested by the Municipality (the “Relocation Costs...

	8. FEES AND OTHER CHARGES
	8.1. General. The Company covenants and agrees to pay to the Municipality the fees, charges and Municipality’s Costs in accordance with this Agreement, including the fees and charges set out in Schedule A.11F
	8.2. Invoices.  Unless expressly provided elsewhere in this Agreement, where there are any payments to be made under this Agreement, the Party requesting payment shall first send a written invoice to the other Party, setting out in detail all amounts ...
	8.3. Payment of taxes.  The Company shall pay, and shall expressly indemnify and hold the Municipality harmless from, all taxes lawfully imposed now or in the future by the Municipality or all taxes, rates, duties, levies or fees lawfully imposed now ...

	9. TERM AND TERMINATION
	9.1. Initial term and renewal.  This Agreement shall have an initial term of  ( years commencing on the Effective Date and shall be [renewed automatically for successive ( year terms]13F   unless:
	(a) this Agreement is terminated by either Party in accordance with this Agreement;
	(b) a Party delivers initial notice of non-renewal to the other Party at least ( days prior to the expiration of the then current term; or
	(c) this Agreement is replaced by a New Agreement (as defined below) between the Parties.

	9.2. Termination by either Party.  Either Party may terminate this Agreement without further obligation to the other Party, upon providing at least twenty-four (24) hours’ notice in the event of a material breach of this Agreement by the other Party a...
	9.3. Termination by Municipality.  The Municipality may terminate this Agreement by providing the Company with at least twenty-four (24) hours’ written notice in the event that:
	(a) the Company becomes insolvent, makes an assignment for the benefit of its creditors, has a liquidator, receiver or trustee in bankruptcy appointed for it or becomes voluntarily subject as a debtor to the provisions of the Companies’ Creditors Arra...
	(b) the Company assigns or transfers this Agreement or any part thereof other than in accordance with Section 16.7; or
	(c) the Company ceases to be eligible to operate as a Carrier.

	9.4. Obligations and rights upon termination or expiry of Agreement.  Notwithstanding any other provision of this Agreement, if this Agreement is terminated (other than in accordance with Sections 9.2 and 9.3) or expires without renewal, then, subject...
	(a) the terms and conditions of this Agreement shall remain in full force and effect until a new municipal access agreement (a “New Agreement”) is executed by the Parties; and
	(b) the Parties shall enter into meaningful and good faith negotiations to execute a New Agreement and, if, after six (6) months following the expiry of this Agreement, the Parties are unable to execute a New Agreement, then either Party may apply to ...
	9.5. Removing abandoned Equipment.  Where the Company advises the Municipality in writing that it no longer requires the use of any Equipment, the Company shall, at the Municipality’s request and within a reasonable period of time as agreed to by the ...

	(a) Remove the abandoned Equipment that is above ground;
	(b) Subject to (c) immediately below, make safe any underground vaults, manholes and any other underground structures that are not occupied or used by a Third Party, (collectively “Abandoned Underground Structures”);
	(c) Where, in the reasonable opinion of the Municipal Engineer, the Abandoned Underground Structures will interfere with any municipally-approved project that will require excavation or otherwise disturb the portions of the ROWs in which the Abandoned...
	Upon removal of the abandoned Equipment or upon the removal or making safe of Underground Structures, the Company shall repair any damage resulting from such removal or making safe and restore the affected ROWs to the condition in which they existed p...
	9.6. Continuing obligations. Notwithstanding the expiry or earlier termination of this Agreement, each Party shall continue to be liable to the other Party for all payments due and obligations incurred hereunder prior to the date of such expiry or ter...

	10. INSURANCE
	11. LIABILITY AND INDEMNIFICATION
	11.1. Definitions.  For the purposes of this Article 11, the following definitions shall apply:
	(a) “Municipality” means the Municipality and its elected and appointed officials, officers, employees, contractors, agents, successors and assigns;
	(b) “Company” means the Company and its directors, officers, employees, contractors, agents, successors and assigns;
	(c) “Claims” means any and all claims, actions, causes of action, complaints, demands, suits or proceedings of any nature or kind;
	(d) “Losses” means, in respect of any matter, all losses, damages, liabilities, deficiencies, Costs and expenses; and
	(e) “Costs” means those costs (including, without limitation, all legal and other professional fees and disbursements, interest, liquidated damages and amounts paid in settlement, whether from a third party or otherwise) awarded in accordance with the...

	11.2. No liability, Municipality.  Except for Claims or Losses arising, in whole or in part, from the negligence or wilful misconduct of the Municipality, the Municipality shall not:
	(a) be responsible, either directly or indirectly, for any damage to the Equipment howsoever caused; and
	(b) be liable to the Company for any Losses whatsoever suffered or incurred by the Company,
	on account of any actions or omissions of the Municipality under this Agreement.

	11.3. No liability, both Parties.  Notwithstanding anything else in this Agreement, neither Party shall be liable to any person in any way for special, incidental, indirect, consequential, exemplary or punitive damages, including damages for pure econ...
	11.4. Indemnification by the Company.
	11.5. Indemnification by Municipality.

	12. ENVIRONMENTAL LIABILITY
	12.1. Municipality not responsible.  The Municipality is not responsible, either directly or indirectly, for any damage to the natural environment or property, including any nuisance, trespass, negligence, or injury to any person, howsoever caused, ar...
	12.2. Company to assume environmental liabilities.  The Company agrees to assume all environmental liabilities, claims, fines, penalties, obligations, costs or expenses whatsoever relating to its use of the ROWs, including, without limitation, any lia...
	(a) the occupation, operations or activities of the Company, its contractors, agents or employees or by any person with the express or implied consent of the Company Within the ROWs; or
	(b) any Equipment brought or placed Within the ROWs by the Company, its contractors, agents or employees or by any person with the express or implied consent of the Company;
	unless such damage was caused directly or indirectly in whole or in part by the negligence or wilful misconduct on the part of the Municipality or those for which it is responsible in law.


	13. FORCE MAJEURE
	14. DISPUTE RESOLUTION
	14.1. General. The Parties hereby acknowledge and agree that:
	(a) this Agreement has been entered into voluntarily by the Parties with the intention that is shall be final and binding on the Parties until it is terminated or expires in accordance with its terms;
	(b) it is the intention of the Parties that all Disputes (as defined in Section 14.2) be resolved in a fair, efficient, and timely manner without incurring undue expense and, wherever possible, without the intervention of the CRTC; and
	(c) the CRTC shall be requested by the Parties to consider and provide a decision only with respect to those matters which form the basis of the original Dispute as set out in the Dispute Notice issued under this Article 14.

	14.2. Resolution of Disputes.  The Parties will attempt to resolve any dispute, controversy, claim or alleged breach arising out of or in connection with this Agreement (“Dispute”) promptly through discussions at the operational level.  In the event a...
	14.3. Continued performance.  Except where clearly prevented by the nature of the Dispute, the Municipality and the Company agree to continue performing their respective obligations under this Agreement while a Dispute is subject to the terms of this ...

	15. NOTICES
	15.1. Method of Notice.  Any notice required may be sufficiently given by personal delivery or, if other than the delivery of an original document, by facsimile transmission to either Party at the following addresses:
	15.2. Delivery of notice. Any notice given pursuant to Section 15.1 shall be deemed to have been received on the date on which it was delivered in person, or, if transmitted by facsimile during the regular business hours of the Party receiving the not...
	15.3. Alternative Method of Notice.

	16. GENERAL
	16.1. Entire agreement.  This Agreement, together with the Schedules attached hereto, constitutes the complete and exclusive statement of the understandings between the Parties with respect to the rights and obligations hereunder and supersedes all pr...
	16.2. Gender and number.  In this Agreement, words importing the singular include the plural and vice versa, words importing gender, include all genders.
	16.3. Sections and headings.  The division of this Agreement into articles, sections and subsections and the insertion of headings are for convenience of reference only and do not affect the interpretation of this Agreement. Unless otherwise indicated...
	16.4. Statutory references.  A reference to a statute includes all regulations and rules made pursuant to the statute and, unless otherwise specified, the provisions of any statute or regulation which amends, supplements or supersedes the statute or t...
	16.5. Including.  Where the word “including” or “includes” is used in this Agreement it means “including (or includes) without limitation as to the generality of the foregoing”.
	16.6. Currency.  Unless otherwise indicated, references in this Agreement to money amounts are to the lawful currency of Canada.
	16.7. Assignment.  This Agreement may not be assigned, in whole or in part, without the  prior written consent of the other Party.  Notwithstanding the foregoing, either Party shall have the right to assign this Agreement to an Affiliate without the c...
	16.8. Parties to act reasonably.  Each Party shall at all times act reasonably in the performance of its obligations and the exercise of its rights and discretion under this Agreement.
	16.9. Amendments.  Except as expressly provided in this Agreement, no modification of or amendment to this Agreement shall be effective unless agreed to in writing by the Municipality and the Company.
	16.10. Survival.  The terms and conditions contained in this Agreement that by their sense and context are intended to survive the performance thereof by the Parties hereto shall so survive the completion of performance, the expiration and termination...
	16.11. Governing law.  This Agreement shall be governed by the laws of the Province of [(] and all federal laws of Canada applicable therein.
	16.12. Waiver.  Failure by either Party to exercise any of its rights, powers or remedies hereunder or its delay to do so shall not constitute a waiver of those rights, powers or remedies.  The single or partial exercise of a right, power or remedy sh...
	16.13. Severability.  If any provision of this Agreement is determined by a court of competent jurisdiction to be invalid or unenforceable in whole or in part, such invalidity or unenforceability shall attach only to such provision and everything else...
	16.14. Inurement.  This Agreement is and shall be binding upon and inure to the benefit of the Parties hereto and their respective legal representatives, successors, and permitted assigns, and may not be changed or modified except in writing, duly sig...
	16.15. Equitable Relief.  Either Party may, in addition to any other remedies it may have at law or equity, seek equitable relief, including without  limitation, injunctive relief, and specific performance to enforce its rights or the other party’s ob...
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