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December 18, 2017 

British Columbia Utilities Commission 
Suite 410, 900 Howe Street 
Vancouver, BC 
V6Z 2N3 

Attention:  Mr. Patrick Wruck, Commission Secretary and Manager, Regulatory Support 

Dear Mr. Wruck: 

Re: BC Hydro and Power Authority (BC Hydro) – Waneta 2017 Transaction 
Application (the Application) ~ Project No. 1598933 

FortisBC Inc. Response to Exhibit B-3 

FortisBC Inc. (FBC or the Company) writes in reply to the portion of BC Hydro’s letter of 
December 12, 2017 (the BCH Letter) under the heading “Access to Redacted Information”. 

BC Hydro’s Stated Reasons for Confidentiality 

BC Hydro has clearly overreached in its request for confidentiality.  The examples provided 
in the BCH Letter of information that BC Hydro seeks to withhold, even on the filing of a 
Declaration and Undertaking, demonstrate the extent to which BC Hydro has overreached: 

 BC Hydro’s only stated example of redacted “personal information” – and the example
of redactions with which BC Hydro leads in its letter – is “the Document Owner[’]s
name on every page [of the Business Case]”.  A name in this context is not “personal
information” within the meaning of the Freedom of Information and Protection of
Privacy Act, under which BC Hydro qualifies as a “public body”.  “Personal
information” is “recorded information about an identifiable individual other than contact
information”.  “Contact information” means “information to enable an individual at a
place of business to be contacted and includes the name, position name or title,
business telephone number, business address, business email or business fax
number of the individual”.  Nothing may turn on the owner’s name though, of course,
he or she considered it important enough to include for internal and Commission
reference on “every page”.
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 BC Hydro’s only stated example of redacted “confidential third-party information” is 
“potential regulatory and First Nations risks associated with facilities in the 
Kootenays”.  This seems to be about BC Hydro, not third parties, and is not evidently 
confidential. 

 In discussing the category of redacted “information that if made public could 
compromise BC Hydro’s bargaining position with regard to Teck and other parties that 
have an interest in the subject matter of the Application”: 

o BC Hydro suggests that disclosure of information to FBC would give FBC a 
negotiating advantage, including “as it relates to future Canal Plant Agreement 
negotiations...”  However, the Canal Plant Agreement is by its terms expected to 
remain in force and effect until at least 2036.   

o BC Hydro suggests that disclosure of information to FBC “would tilt future 
negotiations pertaining to sustaining capital activities and operations of Waneta in 
favour of FortisBC...”  However, that suggestion is premised on a 
mischaracterization or misunderstanding of FBC’s role in the management of the 
Waneta Dam.  The capital work and operations at Waneta are not determined 
through negotiation with FBC.  Part of FBC’s role under its ongoing management 
agreement (which is the agreement on p. 3-11 of the Application; FBC is the 
“manager” that is to “manage day to day operations of Waneta” pursuant to “an 
existing management agreement as between Teck and FortisBC”) is to identify 
and propose capital requirements.  However, FBC’s recommendations are simply 
for Teck’s consideration: any work is performed at Teck’s sole discretion.  The 
management agreement remains in effect and the nature or scope of FBC’s 
influence over capital projects at the dam would not be affected by the transaction.  
It should also be noted that any redacted information which could relate to 
“sustaining capital activities and operations” (BC Hydro’s wording), such as 
perhaps forecast capital expenditures, may be based in part on information 
provided to Teck by FBC itself, in which case there is again even less basis on 
which to exclude FBC from seeing the information. 

o FBC is not aware of other near-term negotiations or renegotiations pending 
between itself and BC Hydro (nor does BC Hydro provide any as examples, either 
at all or as might specifically be impacted by the redacted information), unless 
something is triggered by the transactions that are the subject of the Application.  If 
BC Hydro believes that the Commission order it seeks will or should trigger 
negotiations involving or disadvantageous to FBC, FBC should know and have the 
opportunity to respond as part of this proceeding.   

o BC Hydro says that “[r]edactions that could potentially harm BC Hydro’s future 
bargaining position if released include, for example, BC Hydro’s capacity adjusted 
energy price forecast comparison and BC Hydro’s forecast of extrapolated market 
rates”.  However, as noted above, there are no negotiations pending with BC 
Hydro (unless BC Hydro is suggesting that the granting of the orders sought in the 
Application will itself give rise to them, further to the bullet point above).  FBC 
would not have reason to use BC Hydro forecasts for its own unrelated purposes; 
FBC obtains and evaluates market forecasts of its own as and when it needs to. 
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o If BC Hydro is not prepared to have others access and test these materials (which 
it chose to file) even on a Declaration and Undertaking, it should seek to withdraw 
them from the record and re-do the relevant portion of its analysis using material 
that interveners can access, such as material from the Site C process.  Without 
having a forecast to review as the underpinning for the analysis, it is difficult to 
evaluate the financial impact of the transactions to which the Application relates.  

Further, BC Hydro does not suggest in the BCH Letter any reasons for confidentiality in 
relation to transmission-related matters.  These are of course among the areas in which FBC 
and its ratepayers could be impacted by the orders sought in the Application. 
 
Other Considerations 
 
Even if BC Hydro’s stated reasons for seeking confidentiality were compelling, that would not 
be determinative: the Commission must balance those reasons against other factors in 
determining whether confidential treatment is warranted.  The BCH Letter does not address 
those other factors, including: 
 

 the countervailing presumption of public access that is embodied in s. 41 of the 
Administrative Tribunals Act (as well as Rules 20.01(c) and (e) and 21.02); and  

 over and above that, the strong procedural fairness grounds for persons who are 
potentially affected by relief sought in a given proceeding to know and test the case to 
meet and have the opportunity to respond.  Section 42 of the Administrative Tribunals 
Act, which BC Hydro cites but does not address, contemplates receipt of evidence in 
confidence “to the exclusion of a party or parties or any interveners, on terms the tribunal 
considers necessary” only “if the tribunal is of the opinion that the nature of the 
information or documents requires that direction to ensure the proper administration of 
justice”.  BC Hydro’s proposed denial of access to FBC impairs rather than advances the 
administration of justice. 

BC Hydro’s suggestion that FBC “should be required to indicate specifically which redacted 
portions of the Waneta 2017 Business Case they believe they require to understand the 
Application”, is misconceived.  Even if feasible for a participant to do when in some cases 
entire pages or sections are redacted, there is a presumptive entitlement to access to the 
whole of the evidence and it is for BC Hydro to attempt to displace or limit it, not vice versa. 
 
BC Hydro’s reference to Fortis Inc. 
 
BC Hydro says on p. 2 that “BC Hydro is mindful of the fact that Fortis Inc. could still become 
the purchaser of Teck’s interest in Waneta if for any reason the Waneta 2017 Transaction 
does not close.”  However, by virtue of BC Hydro’s exercise of its right of first refusal, the 
agreement between Teck and Fortis Inc. was terminated.  As stated in Fortis Inc.’s publicly 
issued release of August 1, 2017: 
 

Fortis Inc. (“Fortis”), (TSX/NYSE:FTS) has been given notice from Teck 
Resources Limited (“Teck”) that BC Hydro has exercised its right of first 
offer to acquire Teck’s two-thirds interest in the Waneta Dam. As a result, 
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the purchase agreement between Fortis and Teck has been terminated and 
Teck is obligated to pay Fortis a break fee of approximately $28,000,000. 

 
If the transactions to which the Application relates did not proceed, Teck could do any 
number of things, including not sell the assets.   
 
BC Hydro asserts its expectation that FBC already “has a very good understanding of the 
facts and commercial relationships that underlie the Application”.  Apparently from BC 
Hydro’s perspective there is nothing confidential for FBC (or Fortis Inc.) to learn.  That further 
shows that denying access to FBC on confidentiality grounds is unwarranted.   
 
BC Hydro’s statements on Declarations and Undertakings 
 
BC Hydro “notes that neither the Commission’s form of undertaking nor the Rules of Practice 
and Procedure provide for any sanctions in the event of a breach of the undertaking.  While 
the Rules of Practice and Procedure call the undertaking a ‘binding commitment’, there is no 
mechanism that makes it binding (to non-lawyers) in a legally relevant way.  In these 
circumstances, BC Hydro submits that FortisBC offer should be rejected.”   
 
If the absence of sanctions (assuming for the moment that BC Hydro is correct in this 
characterization) precludes the use of undertakings, that would be a dramatic departure from 
a situation in which undertakings are used regularly and responsibly in the ordinary course.  
While BC Hydro states on p. 2 that “in the past, FortisBC has guarded its own competitive 
information in its proceedings” (in circumstances where justified, FBC notes), in most 
instances FBC has accepted intervener access, including by non-lawyers, on the filing of 
undertakings.  BC Hydro is suggesting that FBC should not have access in any event. 
 
It may be that BC Hydro intends to suggest that FBC, specifically, requires the threat of 
sanctions against it in order for the Commission to trust it (or associated individuals) to 
comply with an undertaking.  However, this would be a puzzling (not to mention offensive) 
suggestion.  FBC has no history of breaching undertakings or other commitments, and any 
suggestion that it would be prone to do so is entirely unfounded.  Apart from compliance 
being appropriate in its own right, as a utility and repeat participant in Commission 
proceedings FBC has substantial incentive to abide by its commitments, as do the individuals 
associated with it.  Clearly any such breach would attract the attention and disapproval of the 
Commission and could have substantial repercussions. 
 
BC Hydro further suggests there is something amiss in the fact that FBC referred in its 
December 7 letter to being willing to provide a Declaration and Undertaking (BC Hydro says 
FBC “wrongly suggests” a company can give one when “the Commission’s form of 
undertaking is a personal one”).  The point of the December 7 letter was not to purport to 
address the detail of how an undertaking would be signed, and the individuals who do sign 
the Commission’s form are of course, unless intervening in their own right, associated with a 
corporate or other participant in the proceeding (the Commission’s form asks those who sign 
to identify the party they represent and access is requested “[i]n that capacity”).   
 
Without conceding that the material at issue in this case requires the degree of restriction on 
access noted below, if the Commission determined that only individual signatories would 
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obtain access, FBC expects that at least the following individuals would file Declarations and 
Undertakings: Ludmila Herbst, Q.C. (external legal counsel), Monic Pratch (legal counsel), 
Joyce Martin, Dan Egolf and Jamie King (all employees of FBC).  This list is not necessarily 
exhaustive.        
 
Whether release to FBC “only” 
 
BC Hydro refers on p. 2 to the potential release of information to FBC “only”.  For clarity, if 
access is to be via Declaration and Undertaking, FBC does not take a position on whether 
other interveners should get access by this route as well.  FBC’s December 7 letter 
addressed the situation of FBC simply because it does not speak for others. 
 
Conclusion 
 
As noted in FBC’s letter of December 7, the Application relates to issues of importance to 
FBC and its customers, both directly and through FBC’s status as a customer of BC Hydro.  
 
While we understand that in other circumstances there may be reasons for a company such 
as FBC not to have access to material that BC Hydro seeks to protect, and unusual 
circumstances where those reasons override countervailing imperatives, respectfully such 
circumstances do not arise here and the access sought should be granted. 
 
If further information is required, please contact Joyce Martin at (250) 368-0319. 
 
 
Sincerely, 
 
FORTISBC INC. 
 
 
Original signed:  
 

 Diane Roy 
 
 
cc (email only): Registered Parties 

 
 




