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A. INTRODUCTION 

This is the submission of MoveUP (also known as the Canadian Office and Professional 

Employees Union, Local 378), on the issue of the jurisdiction of the Commission in relation 

to the portions of Order G-161-15 that FEI seeks to vary in this Application. MoveUP is the 

union representing the "inside" workforce of the Applicant. The union and its members have 

a direct and pressing interest in this proceeding, as it concerns the measures taken by the 

utility to safeguard employee personal information. 

MoveUP submits that the Commission had the authority to make the impugned order. It was 

authorized by statute, and in any event FEI attorned to the Commission's jurisdiction and 

consented to the making of the order. 

FE l's arguments seeking to pull its order back from the hands of the Commission, on grounds 

including the assertion that the subject matter belongs in the realm of employee relations, 

are not only erroneous but also ironic: the company has never treated the issue as a labour

management question, never consulted the union in any way, never raised the issue until it 

filed this Application. Its own course of action contradicts its characterization of the 

appropriate channel for the issue's resolution. 

While we say that the Commission's order was properly made, MoveUP proposes by way of 

process that the Commission suspend the proceeding briefly to afford FEI an opportunity to 

consult with MoveUP (and the International Brotherhood of Electrical Workers should they 

choose to participate) and explore the possibility of finding an adequate resolution of the 

underlying issue of employee information protection. The projected cost of compliance with 

the current order is of a scale that would have a negligible impact on customer rates. Beyond 

that, no one other than the company and its employees has a material stake in the outcome 

and there may well be practicable solutions to the concerns raised by the Application. The 

proceeding would resume after this short hiatus and the Commission could potentially see a 

proposed resolution that is supported by the most materially affected parties. 
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B THE EMPLOYEE DATA AND ITS ROLE IN THE REGULATORY PROCESS 

FEI has listed the categories of information held by its pension actuaries in the United States 

that give rise to this Application, in Exhibit B-1, page 6, table under heading 2.2. It comprises 

the following items for each of the employees or retirees: 

• Identifier (employee number) 

• Name 

• Social Insurance Number 

• Date of birth 

• Gender 

• Spouse's date of birth 

• Spouse's gender 

• Date of hire 

• Date of plan entry 

• Employment type (part time, full time, or temporary) 

• Pensionable Earnings 

• Hours Worked (for part time employees) 

• Member Contributions 

• Leave of Absence and/or Disability dates 

• Date of retirement, termination, or death 

• Address 

• Benefit coverage details (other than pension). 

This is the data held by the utility's pension actuaries. FEl's assertion that it does not play a 

role in the Commission's regulatory process, even if one considers only the Commission's 

"core functions" as described by FEI, is demonstrably incorrect. 

Exhibit B-1 outlines how it is used by the actuary, Willis Towers Watson (WTW) at page 5: 
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2.1.1 CONSULTING SERVICES 

FEI has relied on WTW since the 1980s to provide actuarial consulting services 

necessary to establish and register the pension plans with the Canada Revenue 

Agency and the Financial Institutions Commission for British Columbia. As both the 

pension plans and pension legislation evolved over the years, WTW was key in 

ensuring our pension plan documents and administrative practices were updated to 

stay current and compliant. In their consulting role, WTW has also been relied on to 

design and implement a governance schematic for the pension plans that satisfies all 

statutory requirements and substantively meets best practice guidelines. More 

specifically, this includes: 

• Drafting plan documents and amendments; 

• Liaising with pension regulators; 

• Drafting governance documents and amendments; 

• Development of a de-risking strategy for 3 legacy plans; 

• Support in bargaining pension changes for 3 jointly sponsored union plans; 

and 

• Preparing triennial actuarial valuation reports for funding purposes, which 

provide the information and actuarial opinion required by the Pension 

Benefits Standards Act (British Columbia} and Regulations and the information 

required to maintain plan registration under the Income Tax Act (Canada} and 

Regulations. Part of this requirement includes a reconciliation of the financial 
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position of the plan from one valuation to the next. These reports also provide 

the basis for contributions and include additional information required for the 

administration of the pension plans. 

This is the data the pension actuary uses to generate the reports that FEI and the Commission 

rely upon in proceedings like Revenue Requirements Applications. 

To illustrate from just one FEI application to this Commission, APPENDIX A to this submission 

contains several of the references to pension and post-retirement benefit evidence, 

apparently derived from the data in question, in FEl's 2014-2018 Revenue Requirements 

Application. 

A more recent, and typical, example is the following discussion in Exhibit B-2 of the ongoing 

FEI Annual Review for 2019 Delivery Rates proceeding, beginning at page 50: 

15 6.3.1 Pension and OPEB Expense 

16 Pension and OPEB expenses for 2019 are based upon actuarial estimates using a range of 
17 assumptions as at December 31, 2017 provided by the Company's actuary, Willis Towers 
18 Watson. Pension and OPEB expense is segregated amongst O&M, Capital, Asset Removal 
19 Costs, and Core Market Administration Expense (CMAE) categories as shown in Table 6-4. 

1 Table 6-4: 2018-2019 Pension and OPEB Expense ($ millions) 

2018 2019 
une No. PlwiQtion Appnwed Fo~t 

1 Forecast O&M 11.rm 13.795 
2 forecast Capital - Growth 0.795 0.903 
3 forecast capital • Other 2.334 2.661 
4 Deferral - Asset Removal Costs 0.9U 1.(8) 

s Deferral • CMAE 0.278 0.317 
6 
7 Total Pension & OPES Expense 21.397 18.727 

4 Overall, 2019 pension and OPEB expense is forecasted to be $2.670 million lower than the 
5 amount approved for 2018. This decrease is primarily due to higher expected return on assets 
6 and to a lesser extent by a reduction in expected OPEB claims costs, which is primarily due to a 
7 reduction in MSP premiums, partially offset by a decrease in the discount rate. 
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8 The majority of the pension and OPEB expense variance resides in the allocation to O&M since 
9 the variance is primarily attributable to a higher expected return on assets which is recognized 
10 in O&M, partially offset by a higher current service cost. 

11 The 2018 variance between approved and actual pension and OPEB expense and any variance 
12 from these forecasted 2019 amounts is captured in the Pension and OPEB Variance deferral 
13 account and amortized into rates over a three year period as approved in by the Commission in 
14 Order G-138-14. 

Suffice it to say that actuarial evidence concerning FEI employees' pension and OPEB 

entitlements and projected employer liabilities plays a significant role in the Commission's 

rate-setting process. The data in issue plays a direct role in the Commission's regulatory 

process in setting FEl's rates. It plays an analogous role to the customer data in that respect. 

One simple way to test FEl's argument that this data is not relevant to the "core functions" 

is to pose the following question: if FEl's pension actuaries ceased to maintain the personal 

information in question, would that undermine the reliability of evidence that the 

Commission requires for ratemaking? The answer is obviously "yes". As FEI itself tells us, 

this data is needed for the actuarial reports and projections that the company and its 

regulators rely upon. This data is not extraneous to the Commission's processes. Its 

maintenance is "necessarily incidental" to the exercise of the Commission's statutory 

mandate. 

We submit that, given that the Commission requires FEI to provide reports for rate-setting 

and other purposes that is based on data that contain private information of both customers 

and employees, it would also take reasonable steps to protect that information from 

improper interception or access. This is a reasonable measure within the general exercise of 

the Commission's statutory jurisdiction, and is not inconsistent with the provisions of s. 44 

of the UCA. 

Protection of personal data is an important issue. Because of the very weak legal framework 

in the United States for the protection of personal information, including the operation of 
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the USA PATRIOT ACT1 {which enables US authorities to obtain lawful access to any personal 

information within their logistical reach and criminalizes the reporting of such searches), the 

current arrangements leave the employee data vulnerable to clandestine access. All of this 

was expressly considered by the parties and the Commission throughout the evolution of the 

current order. That's a key reason why Order G-116-05 was made. 

MoveUP intends to probe FEl's assertions regarding the cost of anonymizing the subject 

records, which we understand would involve manually modifying a few thousand records in 

the actuary's database. 

C. THE ORIGINS OF THE CURRENT ORDER 

1. Kinder Morgan Acquisition (2005) 

When the Commission approved the acquisition of Terasen Inc. by Kinder Morgan, Inc., its 

Order G-116-05 adopted the conditions set out in the Commission's reasons, including the 

following: 

7.2.3 Location of Functions and Data 

In order to address privacy concerns and other concerns, the Commission Panel 

determines that it would be appropriate to attach a condition to approval of the 

Transaction that requires KMI not to change the geographic location of any existing 

functions or data currently in TGl's service area without prior approval of the 

Commission. [Decision, p. 50] 

1 "Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism (USA PATRIOT) Act of 2001." [sic] 
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The privacy concerns were raised in the proceeding by the intervener Council of Canadians, 

as the Commission recited at page 20 of the Decision: 

The Council of Canadians, Vancouver Chapter (Exhibit C18-8) raise concerns that the 

privacy of British Columbians may be violated under the provisions of the U.S. Patriot 

Act if billing and record keeping functions are relocated to offices within the U.S. 

Thus, back in 2005, the Commission made an order concerning the storage of data in British 

Columbia, and its only explicitly identified reason for so doing was to protect privacy. The 

utility did not challenge the jurisdictional foundation of that decision, or apply for either 

reconsideration or Leave to Appeal. 

2. Application for Removal of the Restriction on the Location of Data and Servers Providing 

Service to the FEU, currently Restricted to Canada (2014) 

This is the proceeding that produced the order that FEI now seeks to vary. The order that was 

made at the conclusion of those proceedings was actually proposed by FEI in its Final Reply 

Submission filed on June 30, 2015: 

8. The FEU submits that it has addressed the concerns raised regarding the treatment 

of corporate customer information 

Sensitive Information 

9. During the SRP lnterveners raised concerns about access to non-customer, but 

"sensitive" information concerning, for example, the utility's operations.5 In 

response to this concern, the FEU confirmed that any data that the FEU believe is 

sensitive will be encrypted or de-identified before leaving the FEU's network.6 The 
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FEU have modified the alternative relief sought to make this commitment an express 

provision of the order, which is set out below. 

10. FEU submits that it has addressed the concerns raised regarding the treatment 

of sensitive utility information. 

FEU Employee Information 

11. During the SRP Commission staff asked whether FEU employee information 

would be encrypted or de-identified if the order is granted, and the FEU confirmed 

that it would be. The modified alternative relief sought addresses this commitment 

as well. 

Encryption and De-identification Keys 

12. Given the concerns with foreign government and unauthorized access discussed 

at the SRP, it may be appropriate to make it an express term of the modified 

alternative relief that encryption and de-identification keys must, at all times, be kept 

within Canada and within the FEU's network. This modification is set out below. 

13. As a result of the feedback describe above, the FEU revised the alternative 

relief and circulated a draft form of order to interveners for comment prior to filing 

this submission. Comments were received back from each of CEC, BCOAPO and 

BCSEA. Whether the comments were provided without prejudice or not, out of an 

abundance of caution the FEU are not discussing any of the feedback received in this 

submission, other than to say that the FEU have considered the feedback and 

incorporated some of the suggested edits. 
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14. Accordingly, the FEU are now seeking the following modified alternative 

relief: 

(a) Effective the date of this order, the restriction imposed under Orders G-

116-05, G-75-06, and G-49-07 that the location of data and servers providing 

service to the FEI be restricted to Canada, is removed and no longer in effect. 

(b) For the purposes of this order: 

• "Customer Information" means information of or about the FEl's 

residential, commercial, or industrial customers. 

• "Employee Information" means information of or about the FEl's 

employees. 

• "Sensitive Information" includes: 

• financial, commercial, scientific or technical information, the 

disclosure of which could result in undue financial harm or 

prejudice to the FEI; and 

• information that relates to the security of the FEl's critical 

infrastructure and operations, the disclosure of which could 

pose a potential threat to the FEl's operations or create or 

increase the risk of a debilitating impact on the safe and 

reliable operation of the FEI' s system. 

• "Encrypted" means an encryption methodology using current 

industry standards for secure encryption. 



FE/ Application to Exclude Employee Data - MoveUP Submission on Jurisdiction - page 10 

• "De-identified" means a de-identification methodology consistent 

with current industry practice for the purpose of protecting personal 

information. 

• "Encryption keys" and "De-identification keys" mean any 

information or methodology used to access encrypted or de-identified 

data. 

(c) Effective as the date of this Order, FEI is permitted to store data on servers 

located outside of Canada, provided that data containing Customer 

Information, Employee Information, or Sensitive Information, or any 

combination thereof, must be either Encrypted or De-identified if such data 

is to be stored on servers located outside of Canada. 

(d) Encryption keys and De-identification keys for Encrypted or De-identified 

FEI data stored outside of Canada must be stored on servers located within 

FEl's data centres that are located in Canada. 

15. The different wording in the definitions for "encrypted" and "de-identified" 

reflects the fact that while encryption has recognized industry "standards", de

identification usually speaks to an industry practice based on legislation or regulatory 

guidelines or policies. 

Thus, not only did FEI acquiesce to the order it now challenges; not only did it consent to the 

order; it proposed the order asked the Commission to make it. 
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The only intervener in this proceeding other than MoveUP, the Commercial Energy 

Consumers of BC, also intervened in the 2014 Application, and supported the inclusion of 

employee information within the scope the Order proposed by FEI: 

The CEC submits that the wording 'stored on servers' is too restrictive and would not 
apply to information stored elsewhere or transmitted to other parties outside of 
Canada. The CEC recommends that the Commission adopt the following wording for 
Section c). 

c) Effective as the date of this Order, FEI is permitted to store data on servers 
located outside of Canada, provided that data containing Customer 
Information, Employee Information, or Sensitive Information, or any 
combination thereof, must be either Encrypted or De-identified if such data 
is to be transmitted to other parties or stored in locations outside of Canada. 

(CEC Final Submission, July 27 2015, at p. 6. Bold in original). 

We will discuss the consequences of this history of attornment, below. 

D. THE COMMISSION HAD THE STATUTORY AUTHORITY TO MAKE THE IMPUGNED 

ORDER 

We will address each ofthe four lines of argument presented by FEI in Exhibit B-2,2 in turn. 

They read: 

• First, statutory bodies like the Commission derive their jurisdiction exclusively from 

statute, with statutory powers being either express or implied by necessary 

implication. 

• Second, the text of a broadly-worded statutory provision like section 44 of the 

Utilities Commission Act ("UCA") must be read in light of the purpose and intent of 

the legislation, not in isolation. 

2 Ex B page 3 para 4 



FE/ Application to Exclude Employee Data - MoveUP Submission on Jurisdiction - page 12 

• Third, under the doctrine of "jurisdiction by necessary implication", the power to 

regulate privacy or dictate the terms of employment of unionized and nonunionized 

utility employees could only be implied if it is necessary for the Commission to deliver 

on the purpose and objects of the UCA. 

• Fourth, the UCA exists within a broader framework relating to privacy and labour 

relations. The rules of statutory interpretation require the Commission to interpret 

the UCA in a manner that is consistent with the provisions and purpose of those other 

legislative regimes. 

1. "Statutory bodies like the Commission derive their jurisdiction exclusively from 

statute, with statutory powers being either express or implied by necessary implication." 

This is generally true, although it does not tell the whole story. Aside from the further source 

of authority that arises from a party's voluntary submission to the jurisdiction of a tribunal 

(which we will discuss later in our submissions regarding attornment), the boundaries of the 

Commission's powers have been broadened since the ATCO decision which is so heavily 

relied upon by FEI in this proceeding. Most significantly, in Rio Tinto A/can Inc. v. Carrier 

Sekani Tribal Council (2010] 2 S.C.R. 650 the Supreme Court of Canada recognized broad 

powers of the Commission to decide questions of law and that this reaches beyond its parent 

statute, even as far as the power to apply the Charter of Rights and Freedoms: 

69 It is common ground that the Utilities Commission Act empowers the 

Commission to decide questions of law in the course of determining whether the 

2007 EPA is in the public interest. The power to decide questions of law implies a 

power to decide constitutional issues that are properly before it, absent a clear 

demonstration that the legislature intended to exclude such jurisdiction from the 

tribunal's power (Conway, at para. 81; Paul v. British Columbia (Forest Appeals 
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Commission), 2003 sec 55, [2003] 2 S.C.R. 585, at para. 39). "[S]pecialized tribunals 

with both the expertise and authority to decide questions of law are in the best 

position to hear and decide constitutional questions related to their statutory 

mandates": Conway, at para. 6. 

[bold added] 

The UCA is not the sole source of the Commission's jurisdiction, contrary to FE l's submission 

at para. 7. It has not only the authority but the duty to make whatever legal determinations 

may necessarily arise in the course of exercising its mandate. Its decisions must be consistent 

with the laws of Canada and British Columbia. 

2. "The text of a broadly-worded statutory provision like section 44 of the Utilities 

Commission Act ("UCA") must be read in light of the purpose and intent of the legislation, 

not in isolation." 

While this proposition is accurate, it is incomplete and the manner in which FEI applies it is 

erroneous. Understandably, FEI and other utilities are fond of relying on ATCO as though the 

development of the law of the jurisdiction of statutory tribunals came to an abrupt halt with 

that case. 

The law of administrative tribunal jurisdiction, curial deference and the scope of judicial 

review, was changed fundamentally two years after the ATCO decision, in Dunsmuir v. New 

Brunswick [2008] 1 S.C.R. 190. One of the principal impacts of Dunsmuir is that 

administrative tribunals now possess wider scope to determine the extent of their own 

powers under their "home statutes." They are free to determine how to interpret those 

powers and generally to interpret their statutes, so long as their decisions fall within a range 

of potential reasonable outcomes. The days of courts second-guessing and imposing their 

own interpretations on these kinds of issues are gone, except in what the Court called "true 

issues of jurisdiction" -
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59 Administrative bodies must also be correct in their determinations of true 

questions of jurisdiction or vires. We mention true questions of vires to distance 

ourselves from the extended definitions adopted before CUPE. It is important here to 

take a robust view of jurisdiction. We neither wish nor intend to return to the 

jurisdiction/preliminary question doctrine that plagued the jurisprudence in this area 

for many years. "Jurisdiction" is intended in the narrow sense of whether or not the 

tribunal had the authority to make the inquiry. In other words, true jurisdiction 

questions arise where the tribunal must explicitly determine whether its statutory 

grant of power gives it the authority to decide a particular matter. The tribunal must 

interpret the grant of authority correctly or its action will be found to be ultra vires or 

to constitute a wrongful decline of jurisdiction. [bold added] 

The Dunsmuir principle of "reasonableness" review and deference to tribunals upon judicial 

review, especially in relation to their home statutes, applies equally where judicial 

supervision of the tribunal is by way of statutory appeal, like UCA section 101: Edmonton 

(City) v. Edmonton East (Capilano) Shopping Centres Ltd. [2016] 2 S.C.R. 293.3 

So long as the Commission has "the authority to make the inquiry" -to ask itself the question 

-the courts recognize its power to determine what the answer will be, so long as the answer 

is reasonable. 

Clearly, the Commission has the authority to ask itself whether UCA s. 44 extends to the 

electronic records in issue here. 

3 "As discussed, this Court has often applied a reasonableness standard on a statutory appeal 
from an administrative tribunal, even when the appeal clause contained a leave requirement and 
limited appeals to questions of law (see, e.g., Sattva), or to questions of law or jurisdiction (see, e.g., 
Mclean, Smith, Bell Canada). In light of this strong line of jurisprudence - combined with the 
absence of unusual statutory language like that at issue in Tervita - there was no need for the 
Court of Appeal to engage in a long and detailed contextual analysis. Inevitably, the result would 
have been the same as in those cases. The presumption of reasonableness is not rebutted." para. 
34 
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But even if the issues are examined exclusively through the narrower lens of the earlier A TCO 

decision, MoveUP submits that the impugned order fell within the Commission's statutory 

powers. 

The Evolving Meaning ofthe Commission's powers 

FEl's essentially "originalist" argument seeks to confine the scope of section 44 to the 

conditions and concerns that were in place when its ancestral provision was enacted in 1919. 

Advancing an originalist interpretation of s. 44 based on the technology and societal context 

in place when it was enacted just shy of a century ago does not provide an adequate 

understanding of its meaning. 

While the original intention underlying a statute plays a significant role in its interpretation, 

the content of its provisions may grow and evolve as new issues and concerns arise over 

time, like a vessel whose contents may change over the years. Such has also been the case 

with the Utilities Commission Act. Whatever was in the minds of the legislators who enacted 

its provisions has been far from the last word in its interpretation. 

While FEI singles out section 7 of the 1919 Public Utilities Act, many of its provisions have 

been retained, subject to reorganization and modification, into the current UCA, and many 

of the current legal concepts guiding the Commission trace their origins back to the old PUA. 

Take for example one of the most fundamental legal constructs in our regulatory regime, the 

concept of the "public interest", an undefined term in the UCA which is pervasive in the 

mandate of the Commission: 

19. No privilege or franchise hereafter granted to any public utility company by 

any municipality shall be valid until approved by the Commission. The Commission 

shall not give any approval for the purposes of this section unless, after public 
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hearing, it determines that the privilege or franchise proposed to be granted is 

necessary for the public convenience, and properly conserves the public interest. The 

Commission in giving its approval may impose such conditions as to construction, 

equipment, maintenance, rates, or service as the public convenience and interest 

reasonable require. 

[complete statute included with submission authorities] 

Here, for example, we have the ancestral form of UCA sections 45(7) and (8), providing that 

utility franchise are subject to approval by the Commission based whether they are in the 

"public interest" - a phrase that traces back at least to the 1919 statute. According to the 

originalist logic of FEl's argument, the meaning of the "public interest" should be determined 

by considering the range of issues the Commission would be expected to bring to bear 99 

years ago, just as (FEI argues) the range of issues and purposes engaged by the currents. 44 

should be limited to those present in 1919. 

It is very safe to say that in 1919, there was no concept that the Commission, in determining 

whether a utility franchise was in the "public interest", would be required to decide whether 

the constitutional entitlements of First Nations had been properly addressed by the Crown. 

The constitution did not yet enshrine those rights and interests. Nevertheless, in Rio Tinto 

the Supreme Court of Canada determined that the modern principles of First Nations 

consultation and accommodation are a new category of concerns that are incorporated into 

the "public interest." 

That new category of concerns reaches far beyond the range of issues and functions 

traditionally associated with the core functions of the Commission and as described in ATCO, 

or "its core functions of fixing just and reasonable rates and protecting the integrity of the 

supply system" as FEI describes them [page 1 para 2] . The role of the Commission extends 

beyond those "core functions" even in the absence of any express provision in the UCA. First 

Nations entitlements in this context are not at all about "fixing just and reasonable rates and 
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protecting the integrity of the supply system" but they override those considerations, as the 

Supreme Court explained in Rio Tinto A/can: 

70 Beyond its general power to consider questions of law, the factors the 

Commission is required to consider under s. 71 of the Utilities Commission Act, while 

focused mainly on economic issues, are broad enough to include the issue of Crown 

consultation with Aboriginal groups. At the time, s. 71(2)(e) required the Commission 

to consider "any other factor that the Commission considers relevant to the public 

interest". The constitutional dimension of the duty to consult gives rise to a special 

public interest, surpassing the dominantly economic focus of the consultation under 

the Utilities Commission Act. As Donald J.A. asked, "How can a contract formed by a 

Crown agent in breach of a constitutional duty be in the public interest?" 

[bold added] 

While it is not true that privacy rights were not a matter of societal concern in 1919, the 

impact of the USA PATRIOT ACT was not a factor at the time in determining the scope of the 

Commission's jurisdiction, just as First Nations consultation and accommodation were not 

recognized constitutional issues a century ago. The technical means by which our privacy 

may be violated have grown exponentially since then. Our laws are vessels that can be filled 

with evolving societal needs and concerns. 

3. "Under the doctrine of "jurisdiction by necessary implication", the power to 

regulate privacy or dictate the terms of employment of unionized and nonunionized utility 

employees could only be implied if it is necessary for the Commission to deliver on the 

purpose and objects of the UCA." 

First, it is important to note that FEI does not challenge the jurisdiction of the Commission to 

make orders under section 44 for the explicit purposes of privacy protection when it comes 

to customer data. To the extent that FE l's argument is that the protection of personal privacy 
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is a subject-matter beyond the authority of the Commission, and specifically that section 44 

does not provide that authority, by isolating employee data from the broader privacy 

protection aspects of the 2015 order but retaining the rest, the utility's argument is 

inconsistent and contradictory. 

Regarding "terms of employment" we have a number of comments to make. 

First, the only employment-relationship entitlement that would be limited in any way by 

maintaining the current order is the right of FEI to deviate from the practices and procedures 

for managing employee data that FEI itself proposed, without objections from any quarter, 

barely three years ago. 

Second, for what it is worth, nowhere has FEI demonstrated the specific consent of the 

employees to have their personal information stored physically in the United States. 

Third, it is not the case that "extra-provincial storage of data is addressed in employment 

agreements" as FEI says at B-2 page 21-22. There is no provision in either of the collective 

agreements between FEI and its employees' unions that authorizes the employer to maintain 

employees' personal information in an unsecure format subject to clandestine access by 

American security agencies. The pre-employment instruments relied upon by FEI do not 

constitute "employment agreements" between FEI and its unionized staff. It is trite that the 

employer cannot unilaterally modify terms and conditions where a trade union is certified as 

the employees' bargaining agent (and see McGavin Toastmaster ltd. v. Ainscough (1976] 1 

S.C.R. 71).4 An employee's administrative registration to receive a negotiated benefit like a 

pension is not a contract of employment. 

4 "I do not think that in the face of labour relations legislation such as existed at the material time in 
British Columbia, in the face of the certification of the union, of which the plaintiffs were members, 
as bargaining agent of a specified unit of employees of the company and in the face of the collective 
agreement in force between the union and the appellant company, it is possible to speak of 
individual contracts of employment and to treat the collective agreement as a mere appendage of 
individual relationships." (at para 8, per Laskin CJC) 
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Fourth, in any event, perfectly valid orders and determinations by the Commission may have 

a direct or indirect impact on the terms of employment of FEI staff. For example, the 

Commission made orders authorizing the jobs of all Terasen customer service staff to be 

contracted out, and subsequently repatriated to the company's own workforce. Order G-23-

10 was no more "about" employee terms of employment than is Order G-161-15, but had a 

far greater impact on those terms of employment than these rules about storing data. 

Commission orders governing the FortisBC's codes of conduct over the years have many 

direct and clear impacts on the workforce, how it is managed, and the way its work is 

recorded and performed. 

As another example, one of the Performance Measures proposed by FEI and ordered by the 

Commission in FEl's current PBR regime is the All Injury Frequency Rate. Through this device, 

FEI management is held accountable for workplace safety. No FortisBC utility or any of its 

ancestral companies has ever challenged the Commission's jurisdiction in this regard. 

A host of statutes, regulations, bylaws, boards and regulatory agencies impact the work of 

FEI employees and their terms of employment. The fact of such an impact does not deprive 

public agencies, boards and tribunals of jurisdiction. 

This is simply not a valid basis to deprive the Commission of jurisdiction. 

4. "The UCA exists within a broader framework relating to privacy and labour 

relations. The rules of statutory interpretation require the Commission to interpret the 

UCA in a manner that is consistent with the provisions and purpose of those other 

legislative regimes" 
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In presenting this argument, FEI contradicts its premise that the Commission did not have 

jurisdiction to make the impugned order. Here it is not saying that the Commission did not 

have "the authority to make the inquiry'' (as per the Dunsmuir decision, above), but that it 

came to the wrong answer to the question. It attempts to argue that the substance of the 

impugned order was not aligned correctly with applicable legal principles. 

A "wrong" decision is not the same thing as a decision made without jurisdiction. Pursuing 

this line of argument is consistent with FEl's general attornment to the Commission's 

jurisdiction with respect to these issues. 

FE l's remedy, if the decision was wrong or inconsistent with legal principles, was to apply for 

reconsideration or to apply for leave to appeal to the Court of Appeal. 

To the extent that FEI appears to argue that there is a conflict between the operation of the 

impugned order and other applicable legal regimes, and that this deprives the Commission 

of the power to make the order, that argument is erroneous. There is a conflict between 

enactments or decisions of competing jurisdictions or tribunals if one frustrates or 

contradicts the other - for example, if obedience to one regime constitutes the violation of 

the other, as the CRTC Reference decision relied upon by FEI confirms [ B-2 para 22). 

The main flaw in FEl's argument in this regard is that the role of the other regimes cited by 

the utility- privacy law and labour relations - are permissive only in this respect, only setting 

minimum standards. Nothing in the Commission's order "frustrates or contradicts" the 

operation of these regimes. 

The Personal Information Protection Act sets out mandatory minimum standards for handling 

information of the sort in issue here. The relevant provision is s. 34: 
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Protection of personal information 

34 An organization must protect personal information in its custody or under its 

control by making reasonable security arrangements to prevent unauthorized access, 

collection, use, disclosure, copying, modification or disposal or similar risks. 

FEI does not attempt to explain concretely how the impugned order "frustrates" PIPA s. 34. 

It does not try to make the nonsensical argument that compliance with the impugned order 

would violate section 34. On the contrary, compliance with the current order would 

obviously represent a measure that is also in compliance with that provision. Essentially, 

that's why the order was formulated in way it was: to enhance the secure maintenance of 

the information. 

Furthermore, PIPA does not confer exclusive jurisdiction on the Office of the Information and 

Privacy Commissioner in the enforcement of the rights it creates. It does not oust any powers 

the Commission or any other tribunal might otherwise have had. If the Commission makes 

an order that FEI thinks contradicts or violates PIPA, or any other law, the remedy is appeal. 

FEI also argues that there is some kind of inconsistency between the impugned order and the 

standard "management rights" clause in its collective agreement: 

1.07 The Company retains the right to manage its business and direct the working 

forces, provided it does not conflict with the provisions of this Agreement. 

The scope of management rights is obviously subject to other restraints than the provisions 

of the collective agreement. As we have noted, FEI is subject to an array of statutes, 

regulations, by-laws and other instruments, not the least of which are the Commission's 

orders. Some, like the Human Rights Code, the Workers Compensation Act and the 

Employment Standards Act, deal directly with workforce management and direction. To that 

extent, Article 1.07 plainly under-states the external constraints on management rights. FEI 
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does not quite argue that this provision in its collective agreement trumps the powers of the 

Commission. 

The UCA confers the authority on the Commission to make orders regarding the storage and 

maintenance of any records that may be relevant to any regulatory process and specifically 

to prohibit or regulate the storage of records outside of British Columbia. The impugned 

portions of Order G-161-15 were made in the exercise of that jurisdiction. If FEI now feels 

that they should be rescinded, that is an issue within the Commission's jurisdiction and the 

Application should proceed, subject to MoveUP's proposed modification of the regulatory 

agenda. 

E. FEI ASKED THE COMMISSION TO MAKE THE ORDER THAT IT NOW SAYS WAS MADE 

WITHOUT JURISDICTION 

"Attornment" is the legal term for voluntarily accepting the jurisdiction of a court or tribunal 

to hear and determine a dispute or other legal matter. It constitutes consent to the process 

of the court or tribunal and an acknowledgment of its jurisdiction, for the purposes of the 

particular proceeding, and to be bound by its outcome. "Attornment is a stand-alone basis 

for the assumption of jurisdiction": Kriegman v. Wilson [2016] Carswell BC 681 (BC Court of 

Appeal) at para 29). "In BC a party who attorns to the jurisdiction cannot ask the court to 

decline to exercise that jurisdiction": Colonial Countertops Ltd. v. Maple Terrazzo Marble & 

Tile Inc. [2014] Carswell BC 1191 (BC Supreme Court) at para 68. 

A party attorns to a tribunal's jurisdiction by acting in a way that is inconsistent with a denial 

of that jurisdiction. The applicable principles were set out by the Ontario Supreme Court in 

Beaver v Hill [2017] Carswell 19385 at para. 60: 

60 Consent and attornment are often grouped together as a ground for 

establishing jurisdiction simpliciter. However, they are distinct concepts. Consent 
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entails voluntary submission to the court's jurisdiction. By contrast, the concept of 

attornment at common law is not necessarily consensual in nature. Attornment 

occurs where a litigant takes actions that are inconsistent with a denial of the court's 

jurisdiction. In such circumstances, the party will be deemed to have accepted and 

acknowledged the court's jurisdiction to hear and resolve the dispute (Trylinski

Branson, at para. 26). Any step taken in a proceeding beyond merely challenging the 

court's jurisdiction can constitute attornment (Van Damme v. Gelber, 2013 ONCA 

388 (Ont. C.A.) at paras. 22-24; Fraser v. 4358376 Canada Inc., 2014 ONCA 553 (Ont. 

C.A.)). Examples of conduct that may result in a finding that a party has attorned 

include the following: 

1. Entering an unconditional appearance or a Notice of Intent to Defend 

(Trylinski-Branson; Kinch v. Pyle, [2004] O.J. No. 5232 (Ont. S.C.J.) at paras. 10-

15); 

2. Delivering a defence which responds to the merits of the claim (Clinton v. 

Ford (1982), 37 O.R. (2d) 448 (Ont. C.A.); Momentous.ca Corp.; Singh v. Kaur, 

2015 ONSC 1279 (Ont. S.C.J.)); 

3. Seeking any type of relief from the court (Trylinski-Branson); 

4. Taking advantage of the procedures and protections of the court (Trylinski

Branson ); 

5. Bringing a motion to challenge jurisdiction in which the party also seeks 

substantive relief (Krisko v. Krisko, 2000 CarswellOnt 3774 (Ont. C.A.)). 

[bold added] 
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The record shows that not only did FEI come to the Commission seeking an order concerning 

the subject-matter for which it now challenges jurisdiction, and not only did it take advantage 

of the procedures of the Commission in that process, but FEI was the author of the very 

words it now says the Commission lacked the power to utter. It not only consented to the 

impugned order: FEI proposed it. 

Less than thirty-eight months ago. 

F. CONCLUSION 

The Commission had the authority to make the impugned portions of Order G-161-15. That 

power flowed from the Utilities Commission Act and from the participation and consent of 

the Applicant. FEl's arguments clutch at a large number of straws and are replete with 

inconsistencies and logical contradictions. 

MoveUP submits that the consideration of the Application should proceed on its merits, 

subject to our proposal that it be suspended briefly to accommodate discussions between 

the directly affected parties. 

All of which is respectfully submitted. 
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APPENDIX A 

The following comprise illustrative examples of the role of data used by FEl's pension actuaries 
and the reports generated from it in FEl's 2014-2018 Revenue Requirements Application, by 
way of illustration of how they come into play in many Commission processes. 

All are extracts from Exhibit B-1 in those proceedings: 

p. 56: 

4. A total of $12.607 million to the Pension and OPEB Variance deferral account. Of this 
amount, $10.605 million is related to O&M, $1.311 million is related to capital 
expenditures and has been adjusted in the Base Capital below, and the remaining $691 
thousand relates to removal costs (captured in another deferral account). 

p. 69: 

Pension and OPEB Expenses and Insurance Costs 

These items are subject to deferral account treatment. Pension and OPEB expenses, and 
insurance expenses will be re-forecast at each Annual Review based on the most recent 
information provided by actuaries and FEl's insurance provider. Projected year-end 
deferral account balances will also be provided at the Annual Reviews. 

p.127: 

3.3.3.4.2 BENEFIT INFLATION 

Employee benefits include workers' compensation, long term disability, extended health 
and dental benefits, group life, Medical Services Plan, Canada Pension Plan, 
Employment Insurance, employee savings plans, employee incentive plans, share 
purchase plans, pension and other post-employment benefits (OPEB). Benefit costs, 
other than pension and OPEB, tend to be relatively consistent with annual increases 
generally tracking inflation or in the case of some health related benefits, slightly higher. 
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p.129: 

1 Pension and OPES expenses, due to their impact on total benefit costs and the changes beirg 
2 e,cperienced, warrant separa1e disamion. Pension and OPES expenses are based upon 
3 actuarial estimates provided by the Company's actuaries, Towers Wa.soo and Morneau 
4 Sobeco. Boeh firms have provided actuarial services to FB for more than twelve years and are 
5 vef'f knowledgeable abo(J FErs pension plans and actuarial forecasting. 
6 
7 The Pension and OPES expense for 2013 Approved, 2013 Base and the 2014-2018 Forecast, 
8 as well as the allocation between O&M and Capital are included in the table below. 
9 

10 Table Cl-4: Pension and OPEB O&M and Capital Forecasts 

11 
2'013 20n 2014 2il15 201' 2011 :ana 

tlW"DWC! Baa& for&<:ast F<N"&ca.>t for&eal!II f<Jf'&Ca!t for~ 

Pension&OPEB&pena 
2D13M!Md 
Tn» 14> ID nMIICIAcurial 
Pension &OPED &pe,-

Plmsion & OPEB allocDd eGCapital 
2D13M!Md 
~Chqe(nmeportian} 
Tna 14> ID rW5ld Adlai.al 

17,485 
12.GOi' 

17,485 lll.CID2 

1.647 
Ql 

2.002 

{1.G) (U54) (1.221) {894) 

(Z26) @Ill) (135) {74) 415 

Pension &OPEDalocaltdto Capital ----------------------------------
1,847 4.m 4;553 4,288 4.151 4.fSTl 4,492 

Pension & OPED .aloc:aled1DO&II 15Jl38 2U13 24.113 22.4211 21.340 3l.5'20 20.ffl 

U75 {1.200) {U88) (1,085) {820) 453 

13 
14 Pension and OPES expense has been and will continue to be a significant chalenge in 
15 managing increases in costs for FEI. For 2013, the actuarial estimate that was recen1ly 
16 <:On1)1eted is men than 70 percent higher than the actuarial estimate thal was done in 2011 to 
17 support the 2012-2013 RRA forecasts and approved amounts. The difference betVt1eeO these 
18 two amoun1s is captured in a deferral account in 2013 for recove,y from customers in fi.ture 
19 rates. 

p. 265: 

Allocation of Retiree Pension and OPEBs 

In 2010, FEI separated the current service portion and retiree portion of both pension 

and OPEB expenses. This change was made in anticipation of the adoption of IFRS 

which allowed for the capitalization of only direct expenditures into benefits loadings 

and capital. As a result of the adoption of US GAAP starting January 1, 2012 and the plan 

to continue using US GMP as the basis of financial and regulatory accounting during the 

PBR Period, FEI is requesting to include both the current service and retiree portion of 

pension and OPEBs in benefit loadings, consistent with the practice prior to 2010. For 

the 2013 Base, this has the impact of shifting $930 thousand from O&M to capital. 
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p. 294: 

Pension and OPEB Variance 4.2.4 

FEI is requesting approval to extend the amortization period of this account from the 
currently approved three year period to the Expected Average Remaining Service Life 
("EARSL") of the benefit plans. The EARSL amortization period more appropriately 
allocates the costs over the future period to which they are applicable. In its most 
recent accounting valuation done at December 31, 2012, the EARSL for the defined 
benefit pension plans is 10 years and the EARSL for OPEBs is 15 years. Using the 
weighted average of the 2014 through 2018 forecasted pension and OPEB expenses, as 
shown in Table D4-2 below, the average EARSL amortization period is 12 years70. This 
amortization period will be used for the term of this PBR and may be adjusted in the 
next revenue requirement application based on the calculation of EARSL at that time. 

Table D4-2: Weighting of FEI Pension and OPEB expenses 

Pension Expense OPEi Expense 
2014 Forecast 20,004 8,662 
201S Forecast 17,725 8l987 
2016 ForeQSt 16,175 9,316 
2017 Forecast 14,741 9,856 
2018 Forecast 13,438 12,027 

Total $ 82,083 $ 48,848 
Weighting 62.69'J6 37.31% 
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