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E. R. A. Edwards for Attorney-General of British Columbia. 

The judgment of the Court was delivered by 

ROBERTSON, J.A.:-The appellant ("Crestbrook") had a contract, 
with the fespondent ("Columbia"), which is a utility, for the supply 
of natural gas by Columbia to Crestbrook. Alleging that it had 
been overcharged by Columbia for gas supplied, Crestbrook 
brought an action in the Supreme Court of British Columbia to re
cover the moneys overpaid. Upon the application of Columbia un
def Rule 14(6)(c) of the current Supreme Court Rules, the Court 
(per Gould, J.) declared "that the Court has no jurisdiction over the 
plaintiff and the Defendant in this proceeding". Against that judg
ment Crestbrook has brought this appeal. At the conclusion of the 
argument of the appeal the Court allowed t he appeal and said that 
reasons for its decision would be delivered later. These are those 
reasons. 

Columbia is a regulated utility. In 1967 it was subject to regula
tion by the Public Utilities Commission ("the P.U.C.") under the 
Public Utilities Act, R.S.B.C. 1960, c. 323. That Act was repealed 
[bys. 183 of and replaced], effective July 15, 1973, by the ErU3rgy 
Act, 1973 (B.C.), c. 29, and Columbia then became subject to regula
tion by the British Columbia Energy Commission ("the 
Commission"). 

Columbia and Crestbrook entered into a memorandum of agree
ment ("the contract") dated as of October 24, 1967, the relevant 
terms of which I summarize: The contract recited that Crestbrook 
was constructing and would own and operate a pulp mill complex 
at Skookumchuck, British Columbia, and that it wished to purchase 
natural gas from Columbia. It was agreed that Columbia should 
sell and deliver to Crestbrook the entire requirements of Crest
brook for natw·al gas for use in its plant. The gas was to be deliv
ered and metered in a structure adjacent to the site of the plant. 
The relevant portion of para. 11 read: 

ll. The Purchaser [Crestbrook] agrees to pay the Seller (Columbia) for all 
natural gas as follows: 

Phase I Rate: 
(a) 9 cents for each thousand cubic feet (Mcf) plus the amount paid by 

Seller to Westcoast Transmission Company Limited or other supplier 
(herein called Seller's cost) for the first 142,000 Mcf of gas delivered 
per month, and 3.5 cents per Mcf plus Seller's cost for all additional 
gas delivered in such month; 

Certain other relevant paragraphs read: 
14. Seller shall as soon as practicable after the end of each calendar month 

and in any event by not later than the 15th day of the succeeding month com
pute the account in respect of all amounts payable to Seller for gas delivered 
hereunder during such calendar month and will thereupon mail a copy of such 
account together with a statement of all gas delivered in respect thereof in-
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eluding Westcoast's or other suppliers statement of cost of gas and Purchaser 
shall pay such account within fifteen days after receipt thereof. 

16. Except as to the price to be paid for natural gas delivered hereunder, the 
Purchaser agrees to be hound by the genei-al terms and conditions of the 
Seller's tariff as filed with the Public Utilities Commission of British Columbia 
from time to time. For the purpose of measurement the base temperature shall 
be 60 degrees F. and t he base pressure shall be 1A pound per square inch above 
the average atmospheric pressure prevailing at Skookumchuck. 

18. Gas delivered hereunder in accordance with the terms of the Westcoast 
Agreement shall have a gross heating value of not less than nine hundred and 
seventy-five (975) Btu's per cubic foot, but with the consent of Purchaser, gas 
at a lower gross heating value may be delivered. 

19. This Agreement and the price payable hereunder shall be subject to all 
applicable laws, statutes and regulations and rules and orders of the Public 
Utilities Commission of British Columbia or other regulatory autho1ities or 
governmental agencies having jurisdiction. 

22. This Agreement shall not become effective until approved by the Public 
Utilities Commission of British Columbia. 

Columbia applied to the P.U.C. for a certificate of public conven
ience and necessity to construct and operate the natural gas trans
mission pipeline required to serve Crestbrook. It referred to the 
contract as being on file with the P.U.C. On February 7, 1968, the 
P.U.C. granted the certificate and accepted the contract for filing. 

Subsequently the contract was re-executed as of December 11, 
1968, with a guarantee of performance by Crestbrook Forest In
dustries Ltd. appended, and this was accepted for filing by the 
P.U.C. 

The Energy Act (to which I shall hereinafter refer as "the Act") 
established the Commission. It is common ground thats. 152 of the 
Act continued in force the certificate of public convenience and ne
cessity granted to Columbia by the P.U.C. in 1968 and the P.U.C.'s 
approval of the contract. · 

On October 30, 1975, Crestbrook issued the writ in its action 
against Columbia, and on April 29, 1976, its statement of claim was 
delivered. The latter ref erred to the contract, to the delivery of gas 
by Columbia to Crestbrook from August of 1968, until October 31, 
1975, to the receipt by Crestbrook from Columbia of monthly ac
counts, and to the payment of the accounts by Crestbrook. Crest. 
brook then developed its claim along these lines, directed to show
ing that Columbia overbilled Crestbrook and as a consequence 
Crestbrook overpaid Columbia for the gas delivered: It is a funda
mental scientific principle that the volume of gas increases and it 
becomes less dense proportionately as the pressure decreases, so 
that a cubic foot of a particular gas at a given pressure will contain 
more heat (British Thermal Units: b.t.u.'s) than a cubic foot of the 
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same gas at a lower pressure. Columbia took delivery of gas from 
its supplie1-s in volumes measured at an atmospheric pressure of 
14.73 pounds per square inch absolute (14.73 p.s.i.a.) and delivered 
it. to Crestbrook in volumes measured at a lower atmospheric pres
sure averaging 13.63 p.s.i.a. Consequently, there were in each cubic 
foot of gas metered to Crestbrook approximately 9% fewer b.t.u.'s 
than in a cubic foot of the gas metered to Columbia. In computing 
its accounts Columbia overlooked this and used for the cost of each 
cubic foot of gas measured at 13.63 p.s.i.a. delivered to Crestbrook 
the price paid by Columbia to its supplier for a cubic foot of gas 
measured at a pressure of 14.73 p.s.i.a. The result - and detailed 
particulars were given - was that Crestbrook overpaid Columbia 
by a sum (including British Columbia sales tax) of $383,978.86. By 
reason of the matters aforesaid, the defendant committed breaches 
of the terms of the contract. The statement of claim concludes with 
the following prayer for relief: 

BY REASON WHEREOF the Plaintiff claims against the Defendant for: 

(a) the sum of $383,978.86 as money paid under a mistake of fact and as 
monies had and received by the Defendant to the use of the Plaintiff; 

(b) interest on the said sum at current bank rates under the provisions 
of the "Pre-Judgment Interest Act", S.B.C. (1974 (B.C.), c. 65]; 

(c) special damages for breach of contract in the said sum; 
(d) gP-nPral damagP~ for hrPach of <'.ontract; 

(e) an accounting of the amounts paid by the Defendant to its suppliers 
for the volumes of gas delivered to the Plaintiff; 

(f) costs; 
(g) such further and other relief to which the Plaintiff may be entitled 

bylaw. 

In the Acts. 1 so defines "energy utility" as to include Columbia. 
Among the Act's other relevant provisions are those which, in or
der to reduce the length of the text of these reasons and for con
venience of reference, I have set out in an appendix to these rea
sons. 

In his reasons Gould, J., said: 
I bold this to be a dispute as to interpretation and applicaUon of a rate, that 

the Commission has exclusive jurisdiction over such a dispute, and power to 
make effective an appropriate decision. 

Columbia submits that the Commission has jurisdiction, and ex
clusive jurisdiction, to adjudicate upon Crestbrook's claim against 
Columbia and this submission is, in essence, based on ss. 37, 87 and 
125 of the AcL It was conceded on behalf of Crestbrook - and 
rightly, in my opinion - that, if the jurisdiction is given at all, it. is 
exclusive by reason of s. 125(1). 

The argument, as I understood it, was to this effect: If Columbia 
charged Crestbrook for the gas delivered, and received therefor 
from Crestbrook, amounts greater than were prescribed in the con-
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tract, which under s. 35 was the applicable subsisting schedule of 
Columbia, there was a breach of s. 37. Any proceeding by Crest. 
brook to recover the overpayments is an application complaining 
about what Columbia has done, and s. 87 confers jurisdiction on the 
Commission to entertain such an application. 

In passing, I must point to what I think is a weakness in this ar
gument, though I do not propose to rest my judgment principally 
on it. Section 37 is prohibitory only; it does not require an energy 
utility to do anything. Section 87, on the other hand, deals only 
with positive requirements: 

87 .... complaining that a person ... operating ... an energy utility service 
... has done, is doing, or has failed to do any act, matter or thing required to be 
done by this Act ... 

The distinction between positive requirements and prohibitions is 
recognized ins. 88: 

88 .... any act, matter, or thing which by this Act ... is, or may be, prohibit-
ed, sanctioned, or required. 

It is recognized ins. 89 also. I do not think that the jurisdiction can 
be enlarged by calling the matter between the parties "a rate 
dispute". Section 87 says nothing about rates. There is, therefore, 
no language in s. 87 that fits the situation here. 

Assuming for the sake of the argument that s. 87 does apply to 
prohibited acts, I shall have to make an extended examination of 
the Act. 

The first relevant part is Part III. The key to the prime purpose 
of Part III is to be found in its heading and in s. 45. The heading is 
"Regulation of Energy Utilities", and it indicates that the Part has 
to do with regulatfon and that the subject of that regulation is en
ergy utilities. Ins. 45(1) I first call attention to the phrase "general 
supervision of all energy utilities". Secondly, I note the specifica
tion of equipment, safety devices, extension of works or systems, 
filing of schedules of rates and reporting. Thirdly, I note the refer
ence to other matters the Commission may consider necessary or 
advisable for the safety, convenience or service of the public. 
Fourthly, I call attention to the expression "the proper carrying 
out of any contract, charter or franchise involving the use of public 
property or rights". Any reference to the carrying out of other con
tracts is conspicuous by its absence. 

The fields in which the commission may exercise its powers of 
general supervision over energy utilities are expanded on in a num
ber of sections. For examples, sees. 22 (duty to furnish adequate 
service); s. 23 (duty to furnish service without undue discrimina
tion or delay); s. 25 (prohibition of ceasing operations without per
mission); s. 26 (prohibition of charging any rate that is unjust, un
reasonable, unduly discriminatory or unduly preferential or 
otherwise in contravention of the Act, the Commission to be the 
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sole judge of the fact), s. 27 (duty to obey the lawful orders of the 
Commission); s. 28 (duty to furnish information as required); s. 30 
[am.1975, c. 4, s. 5] (the necessity for and granting of certificates of 
public convenience and necessity); s. 34 (principles to be observed 
by the Commission in fixing rates); ss. 35 to 38 (the filing, publica
tion, observance and enforcement of rate schedules); 39 (the 
Commission's power to declare certain contracts void and unen
forceable); ss. 40 [am. idem] to 44 (the issue of securities by energy 
utilities); ss. 47 and 48 (the setting of standards and practices); ss. 
50 to 52 (the making of electrical connections and extensions); and 
s. 61 (the keeping of accounts and making of reports). 

Some of the ways in which the Commission may act are indi
cated in these sections of the Act: s. 46 (the making of examina
t ions and conduct of inquiries to keep itself informed); and s. 114 
(the taking over of the management of an energy utility). 

The Act makes provision for the ordering of payment of money 
to the Commission or by one person to another person in certain 
specific circumstances: for example, see ss. 49, 56, 59, 94(4), 109, 114 
and 144. These make necessary the provisions of ss. 110, 111(2) and 
112. None of these include circumstances such as we have here. 

During the argument reference was made to a number of sec~ 
tions in the Act to which I have not already referred and will not 
later refer. They include ss. 90, 95, 96, 97, 98, 102, 103, 113 and 116. 
None of them confer jurisdiction, but all of them are merely ancil
lary to the exercise of jurisdiction elsewhere conferred. 

This completes my "extended examination of the Act". 
I am unable to distil from s. 87 any judsdiction in the Commis

sion to adjudicate between persons with a view to granting or re
f using relief of the sort sought here. The essence of what 
Crestbrook seeks is a judgment for money paid under a mistake of 
fact, or for money paid for the use of Crestbrook, or for damages 
for breach of contract. The claims all sound in contract: see Health 
Labour Relations Association of British Columbia v. Hospital Em
ployees Union, a case decided in this Court on February 21, 1978, 
and not yet reported, and Rural Municipality of Swrtlwaks v. Mo
bil Oil Canada Ltd. (1975), 55 D.L.R. (3d) 1 at pp. 10-11, [1976] 2 
S.C.R. 147 at p. 160, [1975] 4 W.W.R. 591, cited there. In order to 
make out its case Crestbrook does not have to rely on the Act. It 
founds upon the contract, and relies upon the common law. While a 
contract may be filed and approved as part of a rate schedule, it 
does not thereby lose its identity as a contract: see ss. 23, 39 and 53 
and also the definition of "rate" ins. 1. Similarly, if a utility sues a 
customer for the price of gas sold, the basis of its claim is the con
tract of sale and not a provision of the Act. It foJJows thats. 87 
contains no words that are apt to empower the Commission to 
grant the relief sought. The gist of Crestbrook's claim is not that 
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Columbia "has done, is doing, or has failed to do any act, matter or 
thing required to be done lYy this Act, or any other general or special 
Act, or by any regulation, order, by-law, or direction made 
hereunder}'. 

If the jurisdiction did exist, it would, as I have shown, be exclu
sive to the Commission by reason of s. 125; and the result would be 
that the jurisdiction of the Courts to entertain such an action as 
this would be ousted. Toronto R. Co. v. City of Toronto (1920), 51 
D.L.R. 48, [1920] A.C. 455, [1920] 1 W.W.R. 761 (P.C.), was an ac
tion brought in the Supreme Court of Ontario to recover as dam
ages the cost incurred by the corporation in the removal of snow 
swept from the tracks of the company's street railway in Toronto. 
It was maintained on behalf of the company [at p. 50 D.L.R., p. 459 
A.C.J "that, in view of the comprehensive powers of the Railway 
Board, Courts of law have no jurisdiction to give a decree for pay
ment to the Corporation in respect of a tort arising out of the 
breach of the obligations resting upon the railway company under 
the Act of 1892, which confirmed the agreement of 1891". At pp. 
51-2 D.L.R., p. 461 A.C., Lord Shaw of Dunfermline, for the Judi
cial Committee, said: 

It may seem natural to observe that the strong powers vested in the Railway 
and Municipal Board should be held to include, not only the doing of such 
things, but the making of such orders for payment of money as would clear up 
the situation which had been created; but their Lordships, after full considera
tion of the statutes, do not see in them any clause which either expressly or by 
implication gives that Board a power to grant a decree for a sum of money due 
as upon tort or in respect of breach of conlract, as already referred to. It would 
require, in their Lordships' opinion, the clearest expression or the clearest im
plication, in order to confer such a jurisdiction upon a statutory Board, and it 
would further require the clearesl expression or implication in order to oust 
the jurisdiction of the ordinary Courts of the country to whom awards of dam
ages for failul'e of duty, breach of contract, or commission of tort are matters 
of plain and everyday jurisdiction. They accordingly find, agreeing with the 
Courts below, that the Court had jurisdiction to deal with the action and to 
give a decree in respect to the claim sued for. 

In the Act we have no clear expression of the conferring of juris
diction on the Commission and, if there is any implication thereof 
- and I do not think that there is - it falls far short of being "the 
clearest implication". 

If the Act were to be construed as Columbia would have us con
strue it, several anomalous results would follow. First, while upon 
a complaint by a customer against an energy utility the Commis
sion could construe the contract between the parties, there is no 
provision for entertaining a claim by a utility against a customer 
for unpaid rates equally requiring construction of the contract. 
What logic or magic is there that makes the determination of who 
may exclusively adjudicate upon the contract depend on which 
party initiates the proceeding? Second, under s. 100 the Commis-
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sion may decline to take any action upon a complaint: no matter 
how meritorious a claim in contract or in tort might be, the com
plainant might in the discretion of the Commission be forever 
barred from pressing his claim and having it adjudicated on. Third, 
s. 91 would be entfrely inappropriate: such a provision may be ap
propriate to the general supervision of utilities, but it would shock 
one if it were to apply to money claims founded on contract or tort. 
Fourth, if under s. 114 the Commission were to take possession of 
the business and property of an energy utility and manage them, 
exercising all the powers and functions of its directors, officers and 
managers, and a claim such as that in issue here were to be made 
against t he utility, the Commission would become the judge in its 
own case: unless, of course, it dodged its responsibility by invoking 
s. 100. 

Having discussed s. 87, I return to my earlier references to the 
Act, including the outline of its arrangement in parts, the lan
guage of s. 45 conferring on the Commission a powet of general su
pervision of utilities, the particular fields in which the Commission 
may exercise its powers of regulation and supervision and the pro
visions for the ordering of the payment of money in specified cir
cumstances, and I say that what I have said there, read with what 
I have said on s. 87, makes it clear that the purpose of the Act (a
side from Parts II and IV) is to provide for the genernl i·egulation 
and supervision of energy utilities and does not contemplate or 
make any provision for the consideration of, hearing of, adjudica
tion upon or enforcement of claims by a customer against a utility 
sounding in contract or tort. 

Section 87 is not to be read in isolation. It must be read in its con
text, and t he context is provision for the general regulation and su
pervision of all energy utilities, into the details of which I have al
ready gone. That context lends no support to the submission that 
the Commission is to replace the Courts in adjudicating upon 
money claims between utilities and their customers. Such an idea is 
not capable of being related to the apparent purposes of the Act. 

Counsel for Crestbrook based an argument on s. 146 of the Act. 
While there may well be something in it, I confess that I have 
difficulty in understanding the section and so, the appeal being de
cided in Crestbrook's favour on other grounds, I shal l express no 
opinion on the point. 

I should note that another way in which Columbia's argument 
was put was to this effect: Columbia says that it charged the 
proper rate; Crestbrook says it did not; the issue is, what is the 
rate, and so the dispute relates to the essence of rate-making, 
which is under the supervision of the Commission. I cannot accept 
this. This dispute is not over rate-making. The rate was "made" by 
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the contract and its acceptance for filing. The dispute is over the 
interpretation and implementation of the contract. 

I have not ref erred to a number of points that were taken on be
half of Columbia. This is not because I have over-looked them, but 
because I consider them to be without merit. 

The results of the judgment allowing the appeal are that the 
declaration made by Gould, J., is set aside and that the action may 
proceed. 

Crestbrook is entitled to its costs of the appeal and of the appli
cation under Rule 14{6)(c). 

Appeal allowed. 

A PPENDIX 

1. In this Act, unless the context otherwise requires, 

"rate" includes a general, individual, or joint rate, fare, toll, charge, rental, or 
other compensation of an energy util.ity, and a rule, regulation, practice, 
measurement, classification, or contract of a company relating thereto, 
and a schedule or tariff respecting a rate; 

22. Every energy utility shall maintain its property and equipment in such condi
tion as to enable it to furnish, and it shall furnish, a service to the public that is, in 
all respects, adequate, safe, efficient, just, and reasonable. 

23. Upon reasonable notice, every energy utility shall furnish to all persons apply
ing for service, and reasonably entitled to it., who pay or agree to pay the rates es
tablished for that service under this Act or the regulations, suitable service without 
undue discrimination and without delay. 

25. No energy utility that has been granted either a certificate of public conven
ience and nece.~sity or a franchise, and has commenced any operations permitted by 
that certificate or franchise, shall cease those operations or any part of them with
out fll'St obtaining the permission of the commission. 

26(1) No energy utility shall make, demand, or receive any unjust, unreasonable, 
unduly discriminatory, or unduly preferential rate for any service furnished by it 
within the Province, or any rate otherwise in contravention of this Act or the regu
lations, t he orders of the commission, or any other law .. . 

(2) 1t is a question of fact, of which the commission is the sole judge, whether a 
rate is unjust or unreasonable, or whether, in any case, there is undue discrimina
tion, preference, prejudice, or disadvantage in respect of a rate or service, or 
whether a service is offered or furnished under substantially similar circumstances 
and conditions. 

27. Every energy utility shall obey the lawful orders of the commission made pur
suant to this Act in respect of its business or service, and shall do all things neces
sary to secure observance of those orders by its officers, agents, and employees. 

30(1) Except a.', otherwise provided, no privilege, concession, or franchise here
after granted to any energy utility by a municipality or other public authority is 
valid unless approved by the commission. 
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(4) Except as otherwise provided, no person shall hereafter begin the construction 
or operation of any energy utility plant or system, or of any extension thereof, 
without first obtaining from the commission a certificate that public convenience 
and necessity require or will require such construction or operation. 

34(1) In fixing a rate under this Act or the regulations 
(a) the commission shall consider all matters that it considers proper and rel

evant affecting the rate; 
(b) the commission shall have due regard, among other things, to the estab

lishment or the fixing of a rate that is not unjust or unreasonable, within 
tbe meaning of section 26; 

35(1) Under such rules and regulations as the commission may prescribe, every 
energy utility shall file with the commission, within such time and in such form as 
the commission may prescribe, schedules showing all rates 1>.stablished by it and col
lected, charged, or en forced, or to be collected or enforced. 

(2) No schedule filed under subsection (1) shall be amended without the consent of 
the commission. 

(3) The rates contained in schedules as filed, and as a.mended from time to time in 
accordance with this Act and the regulations, are the only lawful, enforceable, and 
collectable rates of the energy uti'lity filing the same and no other rate shall be col
lected, charged, or enforced. 

37. No energy utility shall, without the consent of the commission, directly or in
directly, by any device whatsoever or in any way charge, demand, collect, or receive 
from any person a greater, less, or other compensation for any service rendered, or 
to be rendered, by the energy utility than that prescribed in the subsisting schedules 
of the energy utility applicable to that service and filed in the manner provided in 
this Act and the regulations, nor shall any person, without the consent of the com
mission, receive or accept any service from an energy utility for a compensation 
greater, less, or other than that prescribed in those schedules. 

38(1) The commission, on its own motion, or upon complaint that the existing 
rates in effect and collected or any rates charged or attempted to be charged by an 
energy utility for service are unjust, unreasonable, insufficient, or unduly discrimi
natory, or in contravention of this Act or the regulations or any law, may, after a 
hearing determine the just, reasonable, and sufficient rates to be observt>,d and in 
force, and shall, by order, fix the rates. 

(2) The energy utility affected by an order under subsection (1) shall thereupon 
a.mend its schedules in conformity with the order and file amended schedules with 
the commission. 

39(1) Where the commission, after a hearing, finds that, under a contract entered 
into by an energy utility, a pe1·son receives service at rates that are unduly prefer
ential or discriminatory, the commission may declare the contract to be void and un
enforceable, either wholly, or to such extent as the commission considers proper, 
and the contract is thereupon void and unenforceable either wholly or to the extent 
specified; or the commission may make such other order as it considers advisable in 
the circumstances. 

(2) Where a contract is declared void and unenforceable, either wholly or in part, 
under this section, the commission may order that rights accrued, prior to the date 

9-87 D.L.R. (3d) 



19
78

 C
an

LI
I 1

94
3 

(B
C

 C
A

)

258 D OMINION LAW REPORTS 87 D.L.R. (3d) 

of lhe order be preserved and thereupon those rights may be enforced as fully as if 
no proceedmgs had been taken under this section 

40(1) No energy util ity shall, except as provided in subsection (5), issue stocks or 
shares or bonds, debentures, secunties, or other evidence of mdebtedness, payable m 
more than one year from the dat.e thereof, unless it has r, rsl obtarned approval by 
the commission of the proposed issue 

45(1) The commission has general supervision of all ene rgy utili ties, a nd may 
make such regulations and orders respecting equipment, appliances, safety devices, 
extension of works or systems, filing of schedules of rates, reporting, and other mat
ters as it considers necessary or advisable for the safety, convenience, or service of 
the public, or for the proper cany111g out of' th is Act or of any contract, charter, or 
franchise involvmg the use of public property or rights 

46. For the purpose of its superv1s1on of e nergy utiht1es, the commission shall 
make such examinations and conduct such 1nqu1r1es as arc necessary to keep itself 
informed respecting 

(a) the manner 111 which the business of energy ut1ht1es is conducted; 
(b) the compliance by energy uti lt ties with the prov1s1ons of this Act and t.he 

regulat ions or any other law; and 
(c) any other malt.er or thmg withm the Jurisrlict1on of the commission 

48. 'fhe commission may, after a hearmg, held on its own motion or upon com
plaint, ascertain and fix just and reasonable standards, classifications, regulations, 
practices, or service lo be furnished, imposed, obse,·ved, and followed by any energy 
utili ty; ascertain and fix adequate and reasonable standards for the measurement 
of <1.uantity, quality, pressure, imt1al voltage, or other condition pertaming to the 
supply of the service fu rnished or rendered by any e ne rgy utility; prescribe reason
able regulations for the examina!Jon and testmg of, or measurement of, a service; 
establish or approve reasonable r ules, regulations, specifications, a nd standards to 
secure the accuracy of meters a nd appliances for measuremenl, a nd provide for the 
examination and tesLmg of any apphcances used for the measurement of a service 
of an energy utility 

49(1) Where the comn11ss1on, after a hea1;ng, finds that public convernence and 
necessity require the use by an energy ut1hly of Lhe condu its, subways, poles, wires, 
or other equipment belongmg to another energy ut1hly, and that such use will not 
prevent the owner or other users thereof from performrng then· duties or result in 
any substantial detriment to the service, and if the energy utili ties fail to agree 
upon such use or the conditions or compensation for Lhe same, the commission may 
make such order as it considers reasonable directi ng that l.hc usc or Jomt use of the 
conduits, subways, poles, wires, or other equipment be permitted, and prescnbmg 
the conditwns Lo be observed and the compensation to be paid 111 respect of the use 
so permitted. 

(2) Where the commission, aft.er a hearing, fi nds that the furnish111g of adequate 
service by one energy ut ility, or the safely of the persons operating or using l.hat 
service, requires that any wires or cables carrying a current of electricity and run, 
placed, erected, mamla111ed, or used by a nother energy utili ty be so placed, con
structed, altered, insulated, or equipped with safety devices as to prevent the 11n
pairment of that service, or to protect the safely of the persons operating or usrng it. 
or the property of the energy utility, t he commission may make such order as 1t con
siders reasonable with respect lo the placing, construction, alteration, insulation, or 
equipment of the w1res or cables carrying the curre nt of electricity 



19
78

 C
an

LI
I 1

94
3 

(B
C

 C
A

)

CRESTBROOK PUI,P & PAPER Co v CoLUXBIA NATURAL GAS LTD 259 

(3) The commission, by the same or any subsequent order, may direct that the cost 
of the placing, construction, alteration, insulation, and equipment o:f the wires or ca
bles shall be at the expense of the energy utility whose wire, cable, or apparatus 
was last placed in point o:f time, or may, in the discretion of the commission, appor
tion the cost and direct the energy utilities and the proportion in which it shall be 
borne. 

50(1) Every power utility shall supply electrical energy to any premises situate 
within one hundred yards of any suppply wire or cable suitable for that purpose, on 
being required by the owne.r or occupier of the premises so to do; but that power 
utility, before complying with this requirement, and before supplying electrical en
ergy or making any connection for the purpose, or as a condition of continuing to 
supply electrical energy, may require the owner or occupier to give reasonable secu
rity for repayment of the costs of making the connection when those costs exceed 
one hundred dollars. 

51. Upon the application of a person whose premises are situated at a greater dis
tance than one hundred yards from a transmission-line, main supply wire, or cable 
suitable for that purpose, and who is desirous of being supplied with electrical en
ergy by a power utility controlling or operating the transmission-line, supply wire, 
or cable, the commission may order the power utility to supply, within such time as 
the commission may direct, electrical energy required by that person, and to make 
such extensions and instalJ such equipment and apparatus as may be necessary to 
supply electrical energy upon such terms and conditions as the commission may di
rect, including, if the commission considers advisable, provision for t he cost or any 
portion of the cost of such extension, equipment, or apparatus to be borne by the 
person requiring the electrical energy. 

52. Where the commission, after a hearing, determines 
(a) that an extension of the existing services of a power utility, within a gen

eral area that the power utility may properly be held responsible for de
veloping, is feasible and required in the public interest; and 

(b) that the construction and maintenance of the extension will not necessi
tate 
(i) any substantial increase in rates chargeable by the power utility 

elsewhere; or 
(ii) any decrease in services provided by the power utility elsewhere, 

the commission may order the power uti!Hy to make the extension. 

53. The commission may make rules and regulations prescribing the conditions to 
be contained in, and to become part of, agreements entered into by energy utilities 
in respect of their services, or in respect of any class of service. 

56. Upon the complaint of a municipality that an energy utility doing business in 
the municipality fai ls to extend its service to any part of the municipality, and after 
such hearing as the commission may consider advisable, the commission may order 
such extension by the energy utility of its service as the commission may consider 
reasonable and proper; and, by the order, may, in its discretion, impose conditions 
under which the extension shall be made, including the expenditure to J.,e incurred 
for all necessary works, and may apportion the cost between the energy utility and 
the municipality in such manner as the commission considers equitable. 

59(1) The commission may ascertain by appraisal the value of the property of an 
energy utility and may inquire into every fact which, in it.s judgment, has any bear
ing on that value, including the amount of money actually and reasonably expended 
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in that undertaking, in order to furnish service reasonably adequate to the require
ments of the community served by that energy utility as that communi ty exists at 
the time of the appraisal. 

(2) ln making its appraisal or inquiry the commission shall have access to all 
books, documents, and reco1·ds in the possession of a municipality or any depart,. 
mentor board of the Government. 

(3) The commission, in making its appraisal or inquiry under this section, may or
dei· that all or any part of the costs and expenses of the commissioa in and about the 
making of the appraisal and inquiry shall be paid by the energy utility whose prop
erty is the subject of the appraisal and inquiry. 

(4) An amount chargeable to an energy utility under subsection (3) may, by order 
of the commission, be made payable as the work of appraisal proceeds, and the cer
tificate of the chairman of the commission is conclusive evidence of the amounts so 
payable. 

(5) 8xpenses approvt.'Cl by the commission in connection with any appraisal or in
quiry under this section, including expenses incurred by Lhe energy utility whose 
property is the subject of appraisal, shall be charged by the energy uti lity to the 
cost of operating the property as a current item of expense, but the commission 
may, by order, authorize or require the energy uti li ty to amortize this charge over 
such period and in such manner as the commission may prescribe. 

87. The commission has jurisdiction to inquire into, hear, and determine an appli
cation by or on behalf of any party interested, complaining that a person construct
ing, maintaining, operating, or having the control oI an energy utility service, 
within the meaning of this Act, or charged with the performance of a duty, or the 
exercise of a power, in relat ion to that service, has done, is doing, or has failed to do 
any act, matter, or thing required to be done by this Act, or any other general or 
special Act, or by any regulation, order, by-law, or direction made thereunder. 

88. The commission has jurisdiction to inquire into, hear, and determine an appli
cation by or on behalf of any party interested, requesting the commission to make 
an order to give a direction, leave, sanction, or approval which by law it is author
ized to make or give, or with respect to any act, matter, or thing which by this Act 
or any other general or special Act to which the jurisdiction of the commission ex
tends is, or may be, prohibited, sanctioned, or required. 

89(1) The commission may order and require any person to do forthwith, or with
in, or at, a specified time and in the manner prescribed by the commission, so far as 
is not inconsistent with this A.ct or the regulations or any other Act, any act, matter, 
or thing that the ))erson is, or may be, required or authorized to do under this Act or 
under any other general or special Act to which the jurisdiction of the commission 
extends. 

(2) The commission may forbid and restrain the doing or continuing of any act, 
matter, or thing which is contrary to, or which may be forbidden or restrained un
der, this Act or any other general or special Act to which the jurisdiction of the 
commission extends. 

90. The commission, in respecL of the attendance and examination of witnesses, 
the taking of depositions of witnesses residing within or without the Province, the 
production and inspection of documents, the entry on, and inspection of, prope1·ty, 
the enforcement of its orders, and othe1· matters necessa1y or proper for the due ex
ercise of its jurisdiction under this or any other Act, or for carrying into effect this 
Act or any other Act to which its jurisdiction extends, has all the powers, rights, 
and privileges vested in the Supreme Cow·t. 
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91. The commission shall make its decision upon lhe real meriL~ and justice of the 
case, and is not bound to follow legal precedent. 

94(1) The commission, in its discretion, may accept and act upon evidence by 
affidavit or written statement or by the report of any of its members or offtcers or 
upon evidence obtained by it in such other manner as it may decide. 

(2) Any inquiry which the commission considers necessary may be made by any 
member or officer of the commission, or by any person appointed by it to make the 
inquiry, and the commission may act on his report. 

(3) Every member or officer and every person appointed to make an inquiry has, 
for the purposes of the inquiry, the powers conferred on the commission by section 
90. 

(4) Where a person has been appointed by the commission to make an inquiry and 
report upon a mattei·, the commission may order by whom, and in what proportion, 
the costs incurred in making the inquiry and report shall be paid, and may fix the 
amount of the costs. 

95. The finding or determination of the commission upon any question of fact 
within its jurisdiction, or as to whether any person is, or is not, a party interested 
within the meaning of this Act, is binding and conclusive upon all persons and all 
courts. 

96. ln determining any question of fact, the commission is not bound by the 
finding, order, or judgment of a court in any suit, prosecution, or proceeding involv
ing the determination of that fact, but the finding, order, or judgment is, in pro
ceedings before tbe commission, prima facie evidence only. 

97. The pendency of any suit, prosecution, or other proceeding in a court involving 
questions of fact does not deprive the commission of jurisdiction to hear and dete1·
mine the same questions of fact. 

98. Of its own motion the commission may, and upon the request of the Lieuten
ant-Governor in Council the commission shall, inquire into, hear, and determine any 
matter or thing which under this Act it may inquire into, hear, or determine upon 
application or complaint, and in that respect the commission has the same powers as 
are vested in it by this Act in respect of an application or complaint 

100. Where a complaint is made to the commisRion unclr.r this Act, the commis..5ion 
has power to determine whether a hearing or inquiry shall, 01· shall not, be had, and 
generally whether any action on the part of the commission shall, or shall not, be 
taken on that complaint. 

102(1) Except in case of urgency, as to which the commission is the sole judge, the 
commission shall not make any order involving any outlay, loss, or depiivation to 
any energy utility or person engaged in the petroleum industry wit hout a hearing. 

103. A public hearing shall be held whenever, in the opinion of the commission, 
the Lieutenant-Governor in Council, or the Legislative Assembly, a public hearing 
is in the public interest. 

109. Where, in the exercise of a power conferred upon the commission by this or 
any other Act, the commission directs that any structure, appliance, equipment, or 
works be provided, constructed, reconstructed, removed, altered, installed, operat-
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ed, used, or maintained, the commission may, except as otherwise provided in the 
Act conferring the power, order by what person or corporation interested, and at or 
within what time, and at whose cost and expense, and upon what terms and condi
tions, including conditions as to payment of compensation, and under what supervi
sion, the structure, appliance, equipment, or works shall be carried out. 

110. Where an order is made by the commission for the payment of money, costs, 
or a penalty, and a written direction for enforcement of the order is addressed to 
any sheriff, stating the amount due and payable and sought lo be recovered under 
the order, and stating the person or corporation by whom il is payable, and is en
dorsed upon, 01· annexed to, a certified copy of the order and signed by the chairman 
of the commis.sion, the sheriff, upon receipt of the direction, shall levy the amount 
with his costs in like manner and with the same powers as if the direction were an 
execution against the goods of the person 01· corporation by whom the amount is 
payable, issued out of the Supreme Court 

111(1) The commission may take such steps and employ such persons as it consid
ers 11ecessary for the enforcement of any order made by it, and, for that purpose, 
may forcibly or otherwise enter upon, seize, and take possession of the whole or any 
part of the business and the real or personal property of any energy utility affected 
by the order, together with lhe books, documents, offices, and facilities of the en
ergy utility. 

(2) The commission may, until the order has been enforced or until the Lieuten
ant-Governor in Council otherwise orders, assume, take over, and continue the man
agement of lhe business and the real and personal property of the energy utility 
for, and in lhe interest of, its shareholders, creditors, and the public. 

(8) ror the period of t ime that the commission continues to manage, or direct the 
management of, the energy utility the commission may exercise in respect of the 
business and the real and personal property all of the powers, duties, rights, and 
functions of the directors, officers, or managers of the energy utility in all respects, 
including the employment and dismissal of officers, managers, or employees of the 
energy utility and the employment of others. 

(4) Upon the commission Laking possession of the business and real and personal 
property of the energy utility, every officer, manager, and employee of the energy 
utility shall obey the lawful orders and instructions of the commission in respect of 
that busine.~s and real and personal property, and of any person placed by the com
mission in authorily in the management of tl1e energy utility or any department oJ 
its undertaking or service. 

(5) The commission, upon taking possession of the business and real and personal 
property of an energy utility, may determine, receive, or pay out all moneys due to, 
or owing by, the energy utility, and give cheques and receipts for moneys to the 
same extent and to the same effect as ~he energy utility or its officers or employees 
could do. 

{6) The cosl~ incurred in proceedings taken by the commission under this section 
are m the discretion of the commission, and the commission may order by whom and 
in what amounl or proportion the costs shall be paid. 

116(1) The commission may review, vary, or rescind a decision, order, rule, or reg
ulation made by it, and may rehear an application before deciding it. 

(2) Where, under tins Act, a hearing is required before any rule or regulation is 
made, the rule or regulation shall not be altered, suspended, or revoked without a 
hearing. 
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117(1) Upon application to the Court of Appeal within twenty-eight days after 
the making of a decision, order, rule, or regulation of the commission, or withm such 
further time as the Court of Appeal, rn special circumstances, allows, 11' the Court of 
Appeal grants leave to appeal, an appeal lies to the Court of Appeal from the order, 
decision, rule, or regulation of the comm1ss1on upon any question of law or excess of 
j urisdiction. 

(2) The granting of leave lo appeal and the costs of the applicaLion are in the dis
cretion of the Court of Appeal 

125(1) The commission has exclusive Jurisdiction in all cases and m respect of all 
matters in which jurisdiction is conferred on it by this Act, or by any other Act. 

(2) l!:xcept as otherwise provided in this Act .. no order, decision, or proceeding of 
the commission shall be questioned, reviewed, or restramed by injunction, prohi
bition, or other process or proceeding in any court, or be 1·emoved hy certiorari or 
otherwise into any court. 

126(1) Every person who fails or refuses to obey any order of the commission 
made under the provisions of t his Act in respect of which no other penalty is pro
vided in this Act is liable, on summary convict1on, to a fine of not less than twenty 
dollars and not more than one thousand dollars. 

146. Nothmg in th is Act has the effect of releas111g or waiving any righ t of action 
by the commission, or by any person for any right, penalty, or forfeiture which has 
arisen, or which arises, under any law of the Province, and no penalty enforceable 
under this Act shall be a bar to, or affect the recovery for, any right, or affect or bar 
any 3,ction 11t law against or prosecution of any ericrgy utility. its di1·ectors, officers, 
managers, agents, or employees. 




