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1.0 Introduction 

1. As part of its application in this proceeding for a Certificate of Public Convenience and 

Necessity for the Expo–Beatty Plants (the Application), Creative Energy Vancouver Platforms 

Inc. (Creative) has sought approval of a complex corporate reorganization.  The reorganization 

includes numerous steps that require BCUC approval including repurchases, issuances, transfers 

and dispositions of shares in a public utility, as well as the amalgamation of Creative with a new 

company to facilitate tax advantages.1   FortisBC Energy Inc. (FEI) provides these submissions 

further to the BCUC’s September 28, 2018 correspondence requesting that the parties to this 

proceeding provide their views regarding the proposed amalgamation.2 

2. Creative has requested that the BCUC submit a report to the Lieutenant-Governor in 

Council (LGIC), prior to the conclusion of its consideration of the Application as a whole, to seek 

conditional approval of the amalgamation.  To accede to this request, the BCUC must therefore 

conclude that the amalgamation would be beneficial in the public interest3 separate from its 

overall determination of the merits of the Application.   

3. In FEI’s submission4 it is impractical and inappropriate to separate the public interest 

determination respecting the amalgamation from the balance of the Application, particularly 

given Creative’s insistence that all components of the Application are inextricably linked.5  

4. FEI agrees with Creative’s summary of the procedure that is to be followed by the BCUC 

in consideration of an amalgamation as set out at paragraph 5 of its submission:6 

The process for obtaining LGIC consent to the amalgamation of a public utility is 
as follows:  

                                                 
1  B-1 at 103 
2  A-11 
3  UCA, s.53(5) 
4  FEI notes that its interest in this issue arises from its experience with the interrelationship of an amalgamation 

with rate design principles that was the subject of FortisBC Energy Utilities’ Application for Reconsideration and 
Variance of Order G-26-13, dated February 25, 2013.  In that proceeding, FortisBC advanced the position that 
the BCUC erred in dismissing its Application based on a public interest analysis that considered the constituent 
elements of its application independently, rather than as intertwined, as presented.  

5  B-1 at 98 
6  B-10 at para. 5. 
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• Pursuant to section 53(3) of the UCA, an application for consent of the LGIC 
must be made to the BCUC.  

• Pursuant to section 53(4), the BCUC must inquire into the application and may 
hold a hearing. 

• Pursuant to section 53(5), if the BCUC is of the opinion that the amalgamation 
would be beneficial in the public interest, the BCUC must submit its report and 
findings to the LGIC.  

• In consideration of the BCUC’s report, the LGIC will issue its order including any 
conditions and requirements that the LGIC considers necessary or advisable. 

5. Though FEI agrees with the statutory framework summarized by Creative, the bifurcated 

process it is proposing is incompatible with that framework because approving the 

amalgamation first requires assuming the remainder of the application is valid.  In any event, 

FEI submits that Creative has put forward no basis on which the BCUC could conclude that the 

amalgamation, viewed independently from the rest of the Application, “would be beneficial in 

the public interest”.  To the contrary, Creative’s evidence is that the amalgamation is beneficial 

in the public interest only in as much that it is a component of the broader approvals sought in 

the Application.    

2.0 Submissions 

2.1 The proposed amalgamation is inextricable from the rest of Creative’s proposed relief 

6. Creative’s position for why the amalgamation is “beneficial in the public interest” is as 

follows: (1) the various projects and reorganizations proposed in the Application are in the 

public interest; (2) the amalgamation is required to facilitate these projects and 

reorganizations; therefore (3) the amalgamation must be in the public interest.7   

7. Section 53 of the UCA requires Creative to demonstrate to the BCUC that its proposed 

amalgamation would be “beneficial in the public interest”. The only argument presented by 

Creative that its proposed amalgamation is in the public interest is that the Proposed 

                                                 
7  B-10 at paras. 7, 11-13. 
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Reorganization of which the amalgamation is required to facilitate the rest of its requested 

relief in the Application, namely:8 

(i) the Proposed Project and the Developer’s project, (ii) the development and 
transfer of assets surplus to utility needs (Trust Property) to isolate the utility 
from risks associated with the development of such property by the Developer, 
and on a tax efficient basis, and (iii) the acquisition of an indirect 50 percent 
interest in the utility (excluding the Trust Property) by Emanate Energy. 

8. In response to a request from the BCUC that Creative “discuss and quantify the public 

interest benefit(s) resulting from the amalgamation”, Creative explained that the only 

“benefits” of its Proposed Reorganization (of which the amalgamation is a part) are the 

asserted public-interest benefits of its Proposed Project:9 

The Proposed Reorganization as whole enables Creative Energy and the 
Developer to proceed with the Proposed Project, the public interest benefits of 
which are described in the Application. 

9. The only specific justification Creative offers in support of the amalgamation is negative: 

that there will be no harm to the utility or its ratepayers.10 One of the reasons cited for this 

conclusion appears to be that the amalgamation is with a shell company:11 

Creative Energy submits that the above approach is reasonable in this case 
where the amalgamation is of a utility company and a shell company with no 
material assets, liabilities or operations, and is directly in aid of a project that is 
subject to BCUC approval. This is not a case of a utility company proposing to 
amalgamate with an operating company with assets and liabilities of its own. 

10. From FEI’s review of the record it is not clear that the proposed amalgamation with a 

shell company would be as benign as Creative suggests. This is because the amalgamation is not 

taking place in a vacuum, but has been expressly designed to facilitate, and is in fact required to 

support, the rest of Creative’s requested relief.12 Irrespective of the assets or liabilities of the 

company with which Creative proposes to amalgamate, the effect of the amalgamation will be 

                                                 
8  B-10 at para. 7. 
9  B-5, BCUC IR 1.59.5. 
10  B-10 at para. 12. 
11  B-10 at para. 17. 
12  B-1 at 98; B-10 at paras. 7, 11. 
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the creation of a new public utility13 and Creative has made no effort demonstrate that to be as 

inconsequential as it suggests. 

11. The record of this proceeding is simply insufficient to support an opinion of the BCUC 

that the amalgamation (viewed separately from the rest of the Application) is beneficial to the 

public interest.   

2.2 Creative’s proposed solution is not consistent with the UCA 

12. As above, to ascribe the amalgamation component of Creative’s Application any public 

interest benefit, the BCUC must assume that the broader relief sought in the Application is in 

the public interest.  That determination is squarely at issue and will be resolved by this 

proceeding.  This contrasts with the requirements of the UCA that the BCUC be “of the opinion” 

that the amalgamation would be beneficial in the public interest.  In FEI’s submission, the 

BCUC’s “opinion” and the BCUC’s “assumption” are not the same thing, and the legislation does 

not contemplate the substitution of one for the other.  

13. Creative submits that this problem can be avoided through the mechanism of a 

condition on the LGIC’s consent to its proposed amalgamation. Creative proposes:14 

Given that the public interest benefits of the Proposed Reorganization and the 
amalgamation step of it relate to enabling the Proposed Project and the 
Developer's project to proceed on a basis that isolates the utility from risks 
associated with the development of the Trust Property by the Developer and on 
a tax efficient basis, and that the BCUC has not yet determined that the 
Proposed Project is in the public convenience and necessity, Creative Energy 
proposes that the BCUC could recommend to the LGIC that it would be advisable 
to make its consent to the amalgamation conditional on the BCUC approving the 
Application. 

14. Creative is essentially asking the BCUC to take an irreversible step in its favour, by 

issuing a report opining that the proposed amalgamation is “beneficial in the public interest”, 

without having fully considered whether this is in fact the case. Creative suggests that the BCUC 

can justify this leap by accompanying it with a non-binding recommendation to the LGIC that 

                                                 
13  B-10 at para. 7. 
14  B-10 at para. 15. 
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the LGIC make its consent to the amalgamation contingent on the BCUC’s eventual approval of 

the Application.  

15. Creative’s proposal entails consequences that Creative does not appear to have 

considered. For example, under Creative’s proposal, the BCUC could submit a report expressing 

an “opinion” that the proposed amalgamation is “beneficial in the public interest”, but later 

conclude that the rest of the Application, on which Creative itself insists the amalgamation 

depends for its justification, is not in the public interest.  What then is the legal effect of 

Creative’s “conditional opinion”? 

16. Nothing in s. 53 permits the BCUC to submit a report containing a conditional opinion, 

or to condition its own opinion that the amalgamation is “beneficial in the public interest” on 

some future outcome. Nor does the legislation contemplate that the BCUC may alter its 

recommendation to the LGIC that an amalgamation is “beneficial in the public interest”, were it 

to come to the opposite conclusion at the end of the proceeding. The legislation does not 

contemplate, for instance, whether this would operate as a rescission and invalidation of the 

opinion contemplated by s. 53, or whether any favourable opinion submitted by the BCUC in 

fulfilment of s. 53 would authorize the LGIC to consent to the amalgamation notwithstanding 

any subsequent change in the BCUC’s determination at the conclusion of the proceeding. In 

FEI’s submission, Creative’s proposal does not fit within the legislative scheme.  

17. Further, the procedural status of this Proceeding casts doubt on the appropriateness of 

Creative’s request. Section 53(4) of the UCA provides that the BCUC “must inquire” into 

Creative’s application for permission to amalgamate “and may for that purpose hold a hearing”. 

The BCUC has commenced the present hearing, in part, for the purpose of an “inquiry” into 

Creative’s request for permission to amalgamate. This hearing has not yet concluded; so the 

“inquiry” has also not yet concluded. Section 53(5) requires the BCUC to “submit its report” to 
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the LGIC, but only “[o]n conclusion of its inquiry”. Pursuant to s. 53(5), it is therefore premature 

for Creative to ask the BCUC to submit its report.15  

2.3 Creative’s cited precedent is distinguishable 

18. Creative has appended extensive portions of the record of the Cal-Gas amalgamation 

proceeding to its submission in support of its own proposed amalgamation. However, the Cal-

Gas amalgamation is distinguishable from Creative’s proposal. 

19. First, Creative cites the BCUC’s comment in the Cal-Gas amalgamation to the effect that 

it is proper to consider all of the effects of a reorganization “as a whole” when determining 

whether or not an amalgamation is in the public interest pursuant to s. 5316 but then 

incongruously asks the BCUC to issue an opinion that those “benefits” of the Amalgamation are 

in the public interest before the BCUC has reached that determination – and indeed before the 

record of this Proceeding has even closed.  Considering the effects of the reorganization as a 

whole as contemplated by Cal Gas would actually require consideration of the proposed 

amalgamation together with the rest of Creative’s application that forms the justification for 

the amalgamation.  

20. Second, in its Cal-Gas report the BCUC characterized Cal-Gas’ reorganization in the 

following terms (emphasis added):17 

The Applicants describe the Cal-Gas Reorganization as an “administrative 
restructuring that is being undertaken solely for tax and corporate planning 
purposes.” Further, The Applicants state that the Cal-Gas Reorganization has a 
number of objectives, including: 

1. Achieving efficiencies;  

2. Reducing exposure to potential general partner liability through divestiture of 
the Cal-Gas general partnership interest in CanWest Propane Partnership;  

                                                 
15  Creative appears to be of the view that the commencement of this Proceeding is sufficient to meet the 

requirement of an “inquiry”: B-10 at para. 6. This does not appear to be consistent with s. 53(5) of the UCA, 
which clearly refers to the “conclusion” of the BCUC’s inquiry. 

16  B-10 at para. 14. 
17  B-10, Exhibit A at 3. 
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3. Further isolating the public utilities within Cal-Gas so that they are unaffected 
by other Superior operations.  

4. Maintaining consistency of the Superior family corporate structure in which 
limited partnership interests flow through SPLP, and general partnership interest 
flows through SGP. 

21. Unlike Creative’s proposed amalgamation, the Cal-Gas amalgamation was not presented 

as a necessary component of a larger project; nor was the BCUC’s report on the Cal-Gas 

amalgamation issued in the context of a larger application, and before the record of that 

application had even closed, as Creative now proposes. Most notably, the BCUC did not make 

its opinion in the Cal-Gas report conditional upon any subsequent approvals, or include any 

recommendation that the LGIC attach a similar condition to its consent, as Creative proposes. 

22. Third, the Cal-Gas applicants also provided numerous positive justifications for the 

amalgamation, mainly relating to efficiencies resulting from the amalgamation, which the BCUC 

quoted in its report to the LGIC.18 Creative has provided no justifications for its proposed 

amalgamation that do not depend on the approval of the rest of its Application, as discussed 

above.  

23. In sum, the BCUC’s report on the Cal-Gas amalgamation does not support Creative’s 

recommended relief. That amalgamation was proposed and recommended for approval on its 

own merits, and is clearly distinguishable from Creative’s proposal which contemplates that the 

BCUC issue its report before integral parts of the public-interest analysis have been resolved 

and indeed before the record has even closed. 

3.0 Conclusion  

24. FEI does not support Creative’s proposed fast-track of the Amalgamation decision. 

Throughout this Proceeding, Creative has maintained that its Proposed Reorganization 

(including the proposed amalgamation) and the rest of the relief sought in its Application are 

inextricably linked, and insisted that they must be approved together or not at all. But in 

contradiction Creative considers it appropriate for the BCUC to opine that the amalgamation is 

                                                 
18  B-10, Exhibit A at 3. 
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“beneficial in the public interest” before the BCUC has issued its decision on the Application, 

and indeed before the record of this Proceeding has even closed. Creative’s proposal is 

inconsistent with the statutory scheme, and the sole precedent it cites does not support it. 

25. In FEI’ submission, the correct course would be for the BCUC to consider whether the 

proposed amalgamation is “beneficial in the public interest”, for the purposes of s. 53, 

following the close of the record of this Proceeding and concurrently with its consideration of 

the rest of the Application. Unlike Creative’s proposal, this would ensure that all parties have 

the opportunity to test and make submissions on all aspects of the Application, and that the 

BCUC has all the information it needs to properly determine whether or not the test prescribed 

by s. 53 is met. It would also avoid all of the legal and interpretational problems noted above, 

and would be consistent with the statutory scheme. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of October, 2018. 

 

 
 David Both 

Counsel to FortisBC Energy Inc. 
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