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FortisBC Energy Inc. and Mt. Hayes (GP) Ltd.  
Application for Approvals to Reorganize the Ownership Interests in the Mt. Hayes Liquefied Natural 
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A. ACCOUNTING IMPACT AND BENEFITS 

 Reference: BACKGROUND 1.0
Exhibit B-1, Application, Section 3.4, p. 5; Terasen Gas (Vancouver Island) Inc. and Mt. 
Hayes (GP) Ltd. Application for the Chemainus Indian Band and Cowichan Tribes 
Acquisition of an Ownership Interest in the Liquefied Natural Gas Storage Facility 
(2011 Application), Exhibit B-1, pp. 5–6; Appendix A; Final Order G-109-11A, Appendix 
A, p. 6; Exhibit B-3, IR 2.1–2.4 
Existing Limited Partnership Agreement 

On pages 5 & 6 of the 2011 Application, FortisBC Energy Inc. (FEI) stated: 

Under the leasing arrangements contemplated in this Application the Offset CCA will not 
be available to offset other TGVI income. The inability of Mt. Hayes LP to deduct CCA in 
excess of its income in 2012 will result in higher income taxes being payable by TGVI in 
2012. While this will be the case in 2012, in subsequent years Mt. Hayes LP will have 
sufficient leasing income to be able to deduct the maximum amount of CCA 
(determined without regard to those special tax rules). It is important to note that the 
unused CCA in 2012 will still be available in future years… 

In Appendix A of the 2011 Application, FEI provided a forecast income tax and CCA schedule: 
 

 
 
In Order G-109-11A, Section 3.1 of Appendix A noted that FEI expected the tax effect of restructuring 
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would be “…lower taxes being payable in future years as the unused CCA [Capital Cost Allowance] from 
2012 is applied against taxable income.” 
 
In response to British Columbia Utilities Commission (BCUC) Information Request (IR) 2.3, FEI stated: 

TGVI will transfer the LNG Storage Facility to Mt. Hayes LP, electing for income tax 
purposes to have the transfer occur on a tax deferred basis. As a result, under the 
current forecast TGVI will not incur a capital gain or loss for tax purposes on the 
transfer.  

On an annual basis in its income tax returns, TGVI will include in its taxable income the 
partnership earnings allocated to TGVI and deduct the lease payments made to Mt. 
Hayes LP. 

However, for rate making purposes, TGVI taxes will be calculated as if TGVI continued to 
own the LNG Storage Facility, with one exception; the CCA deduction in the TGVI utility 
tax calculation will be limited to the maximum CCA that TGVI can actually deduct as a 
limited partner. In the current forecasts, the 2012 CCA that TGVI can deduct is slightly 
less than the CCA that it would be able to deduct if the assets were owned in TGVI. In 
subsequent years, this difference will reverse and the maximum CCA deductible by TGVI 
as a limited partner will be slightly more than the comparable CCA if TGVI continued to 
own the LNG Storage Facility. 

1.1 Please confirm, or explain otherwise, that the maximum CCA deductible by Terasen Gas 
(Vancouver Island) Inc.(TGVI, now FEI) as a limited partner was, and continues to be, more than 
the comparable CCA if FEI owned the Liqueified Natural Gas (LNG) storage facility. 

1.2 Please explain why the unused CCA has not resulted in lower taxes paid as expected? 

1.3 Please provide an updated income tax schedule, with actuals for the period 2012–2018 and an 
updated forecast for 2018 onwards. 

1.4 Please confirm, or explain otherwise, that the Chemainus Indian Band (Chemainus) and 
Cowichan Tribes (Cowichan) (collectively, the First Nations) are subject to the same corporate 
tax rates as FEI. 

 
On page 5 of the FEI and Mt. Hayes (GP) Ltd. Application for Approvals to Reorganize the Ownership 
Interests in the Mt. Hayes LNG Storage Facility (Application) FEI states: 

FEI has received distributions from Mt. Hayes LP since the inception of the limited 
partnership structure. The distributions have resulted in a negative adjusted cost base of 
the investment starting in 2016.  This negative adjusted cost base for tax purposes has 
automatically triggered a deemed capital gain that has been included in taxable income 
and resulted in tax payable that has been borne by FEI’s shareholder.  It has not had any 
impact on FEI’s customers, or the First Nations. 

1.5 Prior to 2016, please confirm, or explain otherwise, that distributions resulted in a positive 
adjusted cost base. 

1.6 Have costs and expenditures related to Mt. Hayes Limited Partnership (LP) been greater than 
the distributions received by the partners at any time since the 2011 Application? Please 
discuss. 

1.7 Please explain why distributions from Mt. Hayes LP to FEI have resulted in a negative adjusted 
cost base from 2016. 
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1.7.1 Did FEI expect a negative adjusted cost base to occur in future years when the 2011 
Application was submitted? Please explain why or why not. 

1.7.2 Did FEI anticipate reorganization of ownership interests in the event of a negative 
adjusted cost base occurring? Please discuss. 

1.8 Please provide a yearly cash flow analysis from 2012, clearly showing any capital expenditures, 
O&M costs, and contributions by and distributions to each partner since 2011. 

1.9 Please confirm, or explain otherwise, that income tax liabilities will continue to be borne by FEI’s 
shareholders and not affect ratepayers or the First Nations in the event that the proposed 
restructure is approved. 

1.10 Does FEI anticipate earnings forecasts will be significantly impacted as a result of this proposed 
restructuring? Please elaborate. 

1.10.1 Please provide a yearly earnings forecast based on the existing organization of Mt. 
Hayes LP compared to the reorganization proposed in the Application. 

 

 Reference: BACKGROUND 2.0
Exhibit B-1, Section 1, p. 2; Section 3.4, pp. 5–6 
Proposed Restructuring 

On page 2 of the Application, FEI states: 

The Proposed Restructuring is intended to reduce FEI’s short and medium term tax 
burden, which will defer tax for the benefit of FEI… The Proposed Restructuring… will 
not affect the rates customers pay for use of the LNG Storage Facility… FEI and Mt. 
Hayes LP seek approvals from the BCUC that will allow the Proposed Restructuring to 
proceed as it will not detrimentally affect the business and operations of FEI and Mt. 
Hayes LP or their customers. 

2.1 Please explain how FEI benefits from this proposed restructure in the long term. 

2.1.1 What effects, if any, does the proposed restructure have on FEI’s longer term tax 
burden? Please discuss. 

2.2 Please discuss what benefit, if any, this restructure will have on ratepayers.  

2.3 Please explain if rates will be affected in any way as a result of this restructure. 

2.4 Please discuss how the proposed restructure is in the public interest. 

2.5 Please discuss the tax consequences and earning impacts to both ratepayers and FEI from the 
proposed restructure compared with the status quo.  

 
On pages 5 & 6 of the Application, FEI states: 

At the core of the Proposed Restructuring is the conversion of the debts owing by Mt. 
Hayes LP to FEI pursuant to the Existing Loan Agreement and Existing Grid Promissory 
Note into non-voting equity of the partnership. This conversion may lead to a change in 
the nature of the income allocated from the partnership to FEI for accounting and tax 
purposes but is not expected to result in a change to the total amount. The conversion 
will not impact the amount of accounting and taxable income allocated to the First 
Nations. There should also not be any changes or impacts to the total cash distributions 
to the First Nations. 
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2.6 Please explain how the conversion “may lead to a change in the nature of the income 
allocated”. 

2.6.1 Is the potential “change in the nature of the income allocated” within the control of FEI 
and/or the partners? Please discuss. 

2.7 Is this potential “change in the nature of the income allocated” a one-off occurrence or could 
this occur again in the future? Please explain. 

2.8 How could the proposed restructure affect the nature of the income allocated? Please discuss. 

2.9 Please confirm, or explain otherwise, that the First Nations’ cash distributions will not be 
impacted. 

2.9.1 Under what scenario would changes or impacts to the total cash distributions to the 
First Nations occur? Please discuss. 

2.10 Please discuss the likelihood and implication from changing the nature of income; including the 
possibility of changes or impacts to total cash distributions to the First Nations. 

 
 

B. OWNERSHIP INTERESTS 

 Reference: BCUC APPROVAL 3.0
Exhibit B-1, Sections 4.2.3, 5.1 and 5.2, pp. 11, 13–14  
Approvals Related to Ownership Interests and Approvals Related to Amended and 
Restated Facility Lease  

On page 11 of the Application, FEI states:  

If either Chemainus or Cowichan does not contribute its portion of the required capital 
when the general partner requests the contribution, then FEI, as a limited partner, will 
provide the capital that should have been contributed by the other limited partner. 
Additional partnership units in Mt. Hayes LP will be issued to the limited partners that 
contribute capital to the limited partnership;… 

3.1 Please confirm that no partner has failed to provide an additional capital contribution when the 
general partner has requested the contribution. 

3.1.1 If not confirmed, please provide details of the capital contributions requested and the 
reasons why the partner could not provide this capital. 

3.1.2 Please explain if any additional partnership units have been issued since the acquisition 
of ownership interests in the LNG storage facility. 

 
On page 13 of the Application, FEI states: 

Under the Amended and Restated LP Agreement, Mt. Hayes LP will continue to issue 
additional partnership units when its partners make additional capital contributions for 
capital expenditures, or if there is an increase in the equity component of the 
partnership. Also, as discussed above, under the Amended and Restated LP Agreement, 
FEI may increase its interest in Mt. Hayes LP, potentially to 100 percent. 

3.2 Please explain the circumstances under which FEI would increase its interest to 100 percent. 

3.3 Please confirm, or explain otherwise, if the First Nations partners were to increase their equity 
component or make a capital contribution, they would receive additional voting partnership 



FEI & Mt. Hayes Reorganize Ownership Interests in the Mt. Hayes LNG Facility │ BCUC IR No. 1 5 of 6 

units.  

3.4 Can FEI increase its interest in Mt. Hayes LP to 100 percent under the Existing LP Agreement? 
Please elaborate. 

3.4.1 Does this differ to the Amended and Restated LP Agreement? Please discuss. 

 
On page 14 of the Application, FEI states: 

…Mt. Hayes LP and FEI also seek the BCUC’s approval, under section 54 of the UCA, for a 
change in the ownership interests, should FEI acquire LP Units from the First Nations at 
any time, or should FEI’s interest in Mt. Hayes LP be increased as a result of FEI 
providing funding for a capital expenditure if another limited partner fails to do so.  

3.5 Please provide details of the conditions in which FEI would acquire LP units from the First 
Nations “at any time”. 

3.6 Please confirm, or explain otherwise, that acquisition of LP units from the First Nation partners 
would only occur if the First Nations failed to provide additional capital requirements. 

 Reference: BCUC APPROVAL 4.0
Exhibit B-1, Sections 3.5 and 4.2.2, pp. 6 and 10  
First Nations Approval of Proposed Restructuring  

On page 6 of the Application, FEI states: 

FEI has discussed the Proposed Restructuring with the First Nations, and Cowichan has 
approved and Chemainus has agreed in principle to the changes outlined in the revised 
agreements. Formal internal approval from Chemainus is expected before or shortly 
after approval from the BCUC. 

On page 10 of the Application, FEI states: 

As before, the following rights may only be exercised by special resolution of the 
partnership, which is 90 percent: dissolving the partnership or winding-up its affairs; 
subdividing the units; amending, modifying, altering or repealing any special resolution; 
amending the partnership agreement;… [t]herefore, Mt. Hayes LP cannot change the 
nature of its business or partnership structure as presented in this Application unless FEI 
agrees it should change. 

4.1 Please confirm, or explain otherwise, that the rights and obligations of the First Nations partners 
and FEI (and the LP) will be unchanged by the proposed restructure. 

4.2 Please confirm that the changes to the agreement have only been revised to reflect the 
conversion of debt to a non-voting LP.  

4.2.1 If not confirmed, please discuss the other ways in which the agreement has been 
changed. 

4.3 Please confirm, or explain otherwise, that FEI can seek changes without the approval of 
Chemainus as it has more than 90 per cent due to the support of Cowichan. 

4.3.1 Would FEI be entitled to the rights under special resolution in this case? Please 
elaborate. 

4.4 What are the implications if Chemainus does not approve the revised agreement? Please 
discuss. 
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4.4.1  Could FEI purchase Chemainus LP Units in this event? Please explain. 

4.5 Please provide details of the consultation process FEI has had with the First Nations. 

4.5.1 Please provide any letter(s) of support for the proposed restructuring from the First 
Nations. 

 
C. OTHER MATTERS 

 Reference: BLACKLINE OF FACILITY LEASE 5.0
Exhibit B-1, Appendix D, p. 14  
Rent Formula  

In Schedule A of Appendix D, FEI states the annual rent for the LNG Storage Facility will be calculated as 
follows: 

Rent = Return on Equity + Income Tax Component + Return on Capital Component + 
Annual Depreciation 

… 

Return on Capital Component = an amount equal to the Return on Capital for Non-
Voting Units as defined and determined, from time to time, under Schedule C to the 
Partnership Agreement. 

5.1 Please confirm, or explain otherwise, that the change in rent formula will not affect the annual 
rent charged.  

5.1.1 If changing to a return on capital component will change the annual rent charge, please 
explain the impact. 

5.2 Please explain whether any capital expenditures are forecast. 

5.2.1  Please discuss what capital contributions have been made previously. 

 

 Reference: Consequential Changes in Amended and Restated Facility Lease 6.0
Exhibit B-1, Section 4.3, p. 11  
Existing Facility Lease 

On page 11 of the Application, FEI states: 

At the end of the Existing Facility Lease, FEI must reacquire the LNG Storage Facility. FEI 
will have the option of (i) purchasing the LNG storage Facility’s assets from Mt. Hayes LP 
or (ii) acquiring the Voting LP Units of Chemainus and Cowichan in Mt. Hayes LP. The 
purpose of FEI having the flexibility to either purchase the LNG Storage Facility assets or 
the limited partnership units of the First Nations reflects the uncertainty regarding 
income tax laws which may be in place at the time of the termination of the lease. These 
terms are unchanged in the Amended and Restated Facility Lease. 

6.1 Please discuss what criteria FEI will consider when determining whether to follow option (i) or 
(ii) when the Existing Facility Lease expires.  

6.1.1 What are the potential implications of the proposed restructuring on FEI’s end of lease 
decision? Please discuss. 

6.2 Please explain if there are any anticipated impacts to ratepayers from either option (i) or (ii) at 
the end of the Existing Facility Lease. 


	A-3-FEI-MtHayes-IR1(L)
	A-3-FEI-MtHayes-IR1-Final
	A. Accounting impact and benefits
	1.0 Reference: BACKGROUND Exhibit B-1, Application, Section 3.4, p. 5; Terasen Gas (Vancouver Island) Inc. and Mt. Hayes (GP) Ltd. Application for the Chemainus Indian Band and Cowichan Tribes Acquisition of an Ownership Interest in the Liquefied Natu...
	1.1 Please confirm, or explain otherwise, that the maximum CCA deductible by Terasen Gas (Vancouver Island) Inc.(TGVI, now FEI) as a limited partner was, and continues to be, more than the comparable CCA if FEI owned the Liqueified Natural Gas (LNG) s...
	1.2 Please explain why the unused CCA has not resulted in lower taxes paid as expected?
	1.3 Please provide an updated income tax schedule, with actuals for the period 2012–2018 and an updated forecast for 2018 onwards.
	1.4 Please confirm, or explain otherwise, that the Chemainus Indian Band (Chemainus) and Cowichan Tribes (Cowichan) (collectively, the First Nations) are subject to the same corporate tax rates as FEI.
	1.5 Prior to 2016, please confirm, or explain otherwise, that distributions resulted in a positive adjusted cost base.
	1.6 Have costs and expenditures related to Mt. Hayes Limited Partnership (LP) been greater than the distributions received by the partners at any time since the 2011 Application? Please discuss.
	1.7 Please explain why distributions from Mt. Hayes LP to FEI have resulted in a negative adjusted cost base from 2016.
	1.7.1 Did FEI expect a negative adjusted cost base to occur in future years when the 2011 Application was submitted? Please explain why or why not.
	1.7.2 Did FEI anticipate reorganization of ownership interests in the event of a negative adjusted cost base occurring? Please discuss.

	1.8 Please provide a yearly cash flow analysis from 2012, clearly showing any capital expenditures, O&M costs, and contributions by and distributions to each partner since 2011.
	1.9 Please confirm, or explain otherwise, that income tax liabilities will continue to be borne by FEI’s shareholders and not affect ratepayers or the First Nations in the event that the proposed restructure is approved.
	1.10 Does FEI anticipate earnings forecasts will be significantly impacted as a result of this proposed restructuring? Please elaborate.
	1.10.1 Please provide a yearly earnings forecast based on the existing organization of Mt. Hayes LP compared to the reorganization proposed in the Application.


	2.0 Reference: BACKGROUND Exhibit B-1, Section 1, p. 2; Section 3.4, pp. 5–6 Proposed Restructuring
	2.1 Please explain how FEI benefits from this proposed restructure in the long term.
	2.1.1 What effects, if any, does the proposed restructure have on FEI’s longer term tax burden? Please discuss.

	2.2 Please discuss what benefit, if any, this restructure will have on ratepayers.
	2.3 Please explain if rates will be affected in any way as a result of this restructure.
	2.4 Please discuss how the proposed restructure is in the public interest.
	2.5 Please discuss the tax consequences and earning impacts to both ratepayers and FEI from the proposed restructure compared with the status quo.
	2.6 Please explain how the conversion “may lead to a change in the nature of the income allocated”.
	2.6.1 Is the potential “change in the nature of the income allocated” within the control of FEI and/or the partners? Please discuss.

	2.7 Is this potential “change in the nature of the income allocated” a one-off occurrence or could this occur again in the future? Please explain.
	2.8 How could the proposed restructure affect the nature of the income allocated? Please discuss.
	2.9 Please confirm, or explain otherwise, that the First Nations’ cash distributions will not be impacted.
	2.9.1 Under what scenario would changes or impacts to the total cash distributions to the First Nations occur? Please discuss.

	2.10 Please discuss the likelihood and implication from changing the nature of income; including the possibility of changes or impacts to total cash distributions to the First Nations.


	B. Ownership Interests
	3.0 Reference: BCUC APPROVAL Exhibit B-1, Sections 4.2.3, 5.1 and 5.2, pp. 11, 13–14  Approvals Related to Ownership Interests and Approvals Related to Amended and Restated Facility Lease
	3.1 Please confirm that no partner has failed to provide an additional capital contribution when the general partner has requested the contribution.
	3.1.1 If not confirmed, please provide details of the capital contributions requested and the reasons why the partner could not provide this capital.
	3.1.2 Please explain if any additional partnership units have been issued since the acquisition of ownership interests in the LNG storage facility.

	3.2 Please explain the circumstances under which FEI would increase its interest to 100 percent.
	3.3 Please confirm, or explain otherwise, if the First Nations partners were to increase their equity component or make a capital contribution, they would receive additional voting partnership units.
	3.4 Can FEI increase its interest in Mt. Hayes LP to 100 percent under the Existing LP Agreement? Please elaborate.
	3.4.1 Does this differ to the Amended and Restated LP Agreement? Please discuss.

	3.5 Please provide details of the conditions in which FEI would acquire LP units from the First Nations “at any time”.
	3.6 Please confirm, or explain otherwise, that acquisition of LP units from the First Nation partners would only occur if the First Nations failed to provide additional capital requirements.

	4.0 Reference: BCUC APPROVAL Exhibit B-1, Sections 3.5 and 4.2.2, pp. 6 and 10  First Nations Approval of Proposed Restructuring
	4.1 Please confirm, or explain otherwise, that the rights and obligations of the First Nations partners and FEI (and the LP) will be unchanged by the proposed restructure.
	4.2 Please confirm that the changes to the agreement have only been revised to reflect the conversion of debt to a non-voting LP.
	4.2.1 If not confirmed, please discuss the other ways in which the agreement has been changed.

	4.3 Please confirm, or explain otherwise, that FEI can seek changes without the approval of Chemainus as it has more than 90 per cent due to the support of Cowichan.
	4.3.1 Would FEI be entitled to the rights under special resolution in this case? Please elaborate.

	4.4 What are the implications if Chemainus does not approve the revised agreement? Please discuss.
	4.4.1  Could FEI purchase Chemainus LP Units in this event? Please explain.

	4.5 Please provide details of the consultation process FEI has had with the First Nations.
	4.5.1 Please provide any letter(s) of support for the proposed restructuring from the First Nations.



	C. Other matters
	5.0 Reference: BLACKLINE OF FACILITY LEASE Exhibit B-1, Appendix D, p. 14  Rent Formula
	5.1 Please confirm, or explain otherwise, that the change in rent formula will not affect the annual rent charged.
	5.1.1 If changing to a return on capital component will change the annual rent charge, please explain the impact.

	5.2 Please explain whether any capital expenditures are forecast.
	5.2.1  Please discuss what capital contributions have been made previously.


	6.0 Reference: Consequential Changes in Amended and Restated Facility Lease Exhibit B-1, Section 4.3, p. 11  Existing Facility Lease
	6.1 Please discuss what criteria FEI will consider when determining whether to follow option (i) or (ii) when the Existing Facility Lease expires.
	6.1.1 What are the potential implications of the proposed restructuring on FEI’s end of lease decision? Please discuss.

	6.2 Please explain if there are any anticipated impacts to ratepayers from either option (i) or (ii) at the end of the Existing Facility Lease.




