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Dear Sir: 

Kinder Morgan Canada (Jet Fuel) Inc. (“KMJF”) 2019 Tariff Filing (“Application”)  
Vancouver Airport Fuel Facilities Corporation (“VAFFC”) Comments 

We are counsel to VAFFC in this matter and write on its behalf.  As noted in earlier correspondence, VAFFC 
members, including Air Canada, ship on the KMJF system and are directly affected by the Application.  Air 
Canada in particular consistently accounts for more than half of the KMJF throughput every month.  This general 
situation is longstanding.   

VAFFC writes in response to the Commission’s deadline1 to provide an update concerning negotiations, its 
comments on the Application, and submissions about appropriate next steps. 

1. Negotiation Outcome 

VAFFC, other shippers, and KMJF undertook discussions concerning a potential negotiated settlement.  None 
has resulted, and VAFFC’s comments concerning the Application therefore follow below. 

2. Application Comments 

A. Unreasonable Tolls 

Since 1988, the KMJF facilities have been regulated by the Commission on a complaint basis.  Shippers and the 
carrier are expected to negotiate reasonable tolls and conditions of service.  To the extent those efforts are 
unsuccessful, shippers have recourse to the Commission.2  In the past the Commission has approved a variety 
of toll mechanisms for KMJF.  These range from risk/reward sharing and incentive mechanisms, largely standard 
cost of service based toll calculations and, most recently, agreed-to annual revenues with pro-rata invoicing.3   

KMJF proposes to continue the status quo, including the annual 2.5% revenue escalation.4  Despite Commission 
IRs, virtually no information has been filed, and there is nothing to establish the reasonableness of KMJF’s tolls. 
VAFFC therefore objects.  The Application is deficient and significantly more information must be provided.   

The premise of the Application appears to be that status quo tolls are reasonable. This is flawed. In VAFFC’s 
view status quo tolls now provide KMJF excessive profits, and should be significantly lowered, not escalated.   
                                                      
 
1 Ex. A-8, BCUC Order P-3-19A. 
2 Decision re Trans Mountain Enterprises 1993 Toll Application, March 25, 1994, p. 1.  See Order P-2-94. 
3 E.g., BCUC Orders P-3-98, P-1-09 and P-5-09, respectively. 
4 Ex. B-1. 

British Columbia Utilities Commission 
410 – 900 Howe St. 
Vancouver, BC  V6Z 2N3 
 
Attention: Patrick Wruck, Commission Secretary 
 
 

E-3-1

dguest
kinder



 
April 5, 2019 

 

 

CAN_DMS: \126515421 2 
 

Based on its participation in KMJF rate proceedings over the 2007-2010 period, and information from those 
filings, VAFFC expects that KMJF has recovered millions, possibly tens of millions of dollars, beyond any 
reasonable profit margin over 2010-2018. Appendix 1 attached to this letter illustrates VAFFC’s concern. This 
situation should not continue into the future.   

In 2009, for example, the Commission approved Tariff 37F, featuring a $3,973,000 revenue requirement based 
on the National Energy Board (NEB) approved return on deemed equity of 8.57%.5  Subsequently, the annual 
revenue attributed to 2009 was revised to $4,800,000 via the mechanics approved under Tariff 39.6  All else 
being equal, that would have moved KMJF’s return on equity above 27% for 2009 alone, much less 2010-2018. 

As Appendix 1 shows, the settlement continued to escalate annual revenues well above cost pressures.  
Combined with the effect of a depreciating rate base, KMJF’s calculated return on invested equity may be in the 
triple digits at this point under a standard cost of service calculation, unless some of the incremental funds have 
been directed towards an appropriate purpose such as future abandonment or unexpected system costs. 

Shippers agreed to these revenues in 2009, for various commercial reasons.  No such agreement is present 
now, however, and there is nothing on the record of this proceeding that justifies the Commission approving 
profit levels of that magnitude.  KMJF has not provided any “bottom up” explanation for its base tolls, or other 
justification. 

In summary, KMJF is a common carrier pipeline facing limited competition and objecting shippers.  The 
Commission should therefore scrutinize KMJF’s tolls in a transparent proceeding, and provide shippers the 
opportunity to participate as interveners, consistent with its regular practice.7  A necessary first step is receiving 
an appropriate level of information from KMJF, that shippers and the Commission are able to test. 

B. Interim Rates 
 
If status quo tolls are prima facie excessive, it follows that there is no justification for an increase either, even if 
only interim.  In addition, KMJF’s specific justifications8 for the requested 2.5% escalation are flawed: 

 As mentioned, there is no “bottom up” link between actual costs and the 2% escalation recommended by 
the NEB based on trends before 2008.  The CPI data that KMJF provides for the period after 2010 is 
generally well below 2%, despite the ongoing presence of the 2% Bank of Canada target KMJF cites.   

 The further 0.5% “premium” constitutes a “double dipping” attempt to earn a return based on assuming 
business risk.  The Commission must reject the attempt.  The – substantial – return on shareholders’ 
equity embedded within KMJF’s cost of capital is what compensates it for assuming business risk.  Or, 
put another way, the premise of KMJF’s escalation request is that it would not otherwise earn a 
reasonable return from status quo tolls.  But there is nothing to support that suggestion on the record. 

The Commission should therefore order interim rates to 2018 levels as soon as practicable, presumably July 1.  

C. Intervener Status for Shippers 
 
As noted, VAFFC members and other shippers will be directly affected by KMJF’s Application and any 
subsequent Commission decision, as required under Rule 9.04.  Standard rules of procedural fairness and 
natural justice require that the Commission hear from VAFFC and shippers, by way of evidence and 
submissions, before it grants KMJF any relief.  While VAFFC was denied intervener status in this proceeding 
                                                      
 
5 BCUC Order P-1-09, per page 13, Schedule 9 of the “Supporting Materials” referenced in Recital G. 
6 Per para. “V.b.” of the “Final Letter to Shippers” dated Dec. 7, 2009, approved by BCUC Order P-5-09. 
7 Per s. 65 of the Utilities Commission Act, OIC 593/2010, and BCUC Order P-3-08, Reasons for Decision, p. 3. 
8 Ex. B-3, pp. 6-7, response to BCUC IR 1.5. 
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earlier, VAFFC submits that it is appropriate for it and any other participating shippers to receive that status now, 
so that their submissions receive appropriate weight under the Commission’s Rules of Practice.   

For instance, Rule 13.01 entitles interveners to make information requests of other parties, and Rule 26.01 
allows them to file applications for reconsideration.  Conversely, the Rules provide stakeholder submissions 
lesser evidentiary weight and procedural rights – as stated in Rule 8.05, “Letters of comment are not 
automatically accorded the same weight as evidence that has been either adopted under oath, subject to 
information requests or otherwise tested”.  Intervener status at this stage is appropriate in the circumstances, 
rather than participating as stakeholders or interested parties. 

3.  Conclusion 

For the foregoing reasons, VAFFC requests the Commission to: 

a) Establish a proceeding to establish reasonable KMJF tolls, commencing with KMJF filing significant 
additional evidence.  The overall level of resulting detail need be no more, but not less, than what KMJF 
provided in 2007 and 2008.  Information requests, intervener evidence, information requests to 
interveners, and – likely – written argument should follow, with standard timelines. 

b) Revise the interim rates to 2018 levels, i.e., revoke the 2.5% escalation granted earlier, effective July 1, 
2019. 

c) Grant intervener status to VAFFC and other shippers on the KMJF system. 

Please contact the undersigned if you have any questions. 

Yours very truly, 
 

 

Matthew D. Keen  

MDK/roe 

Attachment 
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