
 

 
Patrick Wruck 
Commission Secretary 
 
Commission.Secretary@bcuc.com 
bcuc.com 

 
Suite 410, 900 Howe Street 
Vancouver, BC  Canada  V6Z 2N3 
P:    604.660.4700 
TF:  1.800.663.1385 
F:    604.660.1102 

 

File 59100 | Final Order G-81-19 with Reasons for Decision  1 of 1 

April 15, 2019 
 
Sent via email/eFile 
 
Mr. Doug Slater 
Director, Regulatory Affairs 
FortisBC Energy Inc. 
16705 Fraser Highway 
Surrey, BC  V4N 0E8 
gas.regulatory.affairs@fortisbc.com 
 
 
Re: FortisBC Energy Inc. – Application for Approval of an Operating Agreement between the City of 

Kelowna and FEI – Project No. 1598974 – Final Order with Reasons for Decision 
 
Dear Mr. Slater: 
 
Further to your October 9, 2018 application regarding the above-noted matter, please find enclosed British 
Columbia Utilities Commission Order G-81-19 with Reasons for Decision. 
 
Sincerely, 
 
Original Signed By: 
 
Patrick Wruck 
Commission Secretary 
 
 
/dc 
Enclosed 
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ORDER NUMBER 
G-81-19 

 
IN THE MATTER OF 

the Utilities Commission Act, RSBC 1996, Chapter 473 
 

and 
 

FortisBC Energy Inc. 
Application for Approval of an Operating Agreement  

between the City of Kelowna and FortisBC Energy Inc. 
 

BEFORE: 
R. I. Mason, Panel Chair 

W. M. Everett, QC, Commissioner 
B. A. Magnan, Commissioner 

 
on April 15, 2019 

 
ORDER 

WHEREAS: 
 
A. On October 9, 2018, FortisBC Energy Inc. (FEI) applied to the British Columbia Utilities Commission (BCUC) 

for approval of an operating agreement (Operating Agreement), dated September 27, 2018, between the 
City of Kelowna (City)and FEI (Application), pursuant to section 23(1)(g) of the Utilities Commission Act 
(UCA); 

B. On January 21, 1957, the City of Kelowna and FEI (through its predecessor company Inland Natural Gas Co. 
Ltd.) entered into a franchise agreement (Franchise Agreement) when natural gas was made available to the 
Okanagan region of British Columbia; 

C. By Order C-2-02 dated February 21, 2002, the BCUC approved an amending agreement, dated 
November 1, 2001, between the City and FEI (through its predecessor company BC Gas Utility Ltd.), which 
extended the term of the Franchise Agreement to October 31, 2018; 

D. By Order G-206-18 dated October 31, 2018, the Panel approved the Operating Agreement on an interim 
basis and established the  regulatory timetable including one round of information requests (IR) and 
submissions on further process; 

E. No registration requests for interveners or interested parties were received by the BCUC in this Application; 

F. On December 11, 2018, the BCUC issued IR No. 1 to FEI; 

G. Following FEI’s response to BCUC IR No. 1, the Panel issued IRs on January 21, 2019 and March 1, 2019 and 
subsequently concluded that no further regulatory process was required; and 
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H. The Panel has considered the Application and the evidence filed in the proceeding and considers the 
following determinations are warranted. 

 
NOW THEREFORE pursuant to section 23(1)(g) of the UCA, the BCUC orders as follows: 
 
1. The Operating Agreement dated September 27, 2018 between FEI and the City of Kelowna is not approved 

on a permanent basis and will remain interim subject to the directions below. 

2. FEI is directed to submit to this Panel, within 30 days of the issuance of this order, a revised Operating 
Agreement agreed to by the involved parties. The revised Operating Agreement must provide a revision to 
update the dispute resolution provisions of the agreement as indicated in the reasons for decision appended 
to this order. The Panel will approve the Operating Agreement upon receipt of a compliant filing. 

3. If FEI does not submit a revised and signed Operating Agreement within 30 days of the date of this order, 
the Application is dismissed. 

 
DATED at the City of Vancouver, in the Province of British Columbia, this               15th               day of April 2019. 
 
BY ORDER 
 
Original Signed By: 
 
R. I. Mason 
Commissioner 
 
 
Attachment 
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FortisBC Energy Inc. 

Application for Approval of an Operating Agreement  
between the City of Kelowna and FortisBC Energy Inc. 

 
REASONS FOR DECISION 

1.0 Introduction 

1.1 Approvals Sought 

On October 9, 2018, FortisBC Energy Inc. (FEI) applied to the British Columbia Utilities Commission (BCUC) for 
approval of an operating agreement (Operating Agreement) dated September 27, 2018 between FEI and the City 
of Kelowna (City) (Application), pursuant to section 23(1)(g) of the Utilities Commission Act (UCA).1 

1.2 Background 

On January 21, 1957, the City and FEI (through its predecessor company Inland Natural Gas Co. Ltd.) entered 
into a franchise agreement when natural gas was made available to the Okanagan region of British Columbia. 
The franchise agreement has been extended six times. The last extension, in November 2001, provided the 
franchise agreement was set to expire on October 31, 2018. 
 
FEI filed this Application on October 9, 2018 shortly before the expiration of the existing franchise agreement, 
and by Order G-206-18 dated October 31, 2018, this Panel approved the proposed Operating Agreement on an 
interim basis until a final determination is made on this Application.  
 
FEI is seeking approval of the proposed “Operating Agreement” rather than a further extension of the “franchise 
agreement,” because the grant of deemed Certificates of Public Convenience and Necessity under the UCA in 
the early 1980s resulted in franchise agreements becoming unnecessary. Operating agreements, which do not 
grant exclusive rights to FEI (or its predecessors), have replaced franchise agreements with municipalities as 
they expire.2 
 
By way of further background, through a public review process conducted by the BCUC in 2006, FEI (then 
Terasen Gas Inc.) applied for approval of terms of a new form of operating agreement with 10 interior 
municipalities with franchise agreements which expired on December 31, 2005. The negotiations were 
conducted by FEI through the Union of British Columbia Municipalities. Various municipalities including the City 
filed comments in that review process. Following the review, the BCUC (by Orders C-7-06 through C-16-06) 
approved 10 new interior operating agreements which formed the basis of the Standard Form Operating 
Agreement Terms (Keremeos Terms) later amended by Orders G-113-12 and C-8-14. The latter order directed 
that the Keremeos Terms are to be used as the basis for comparison for future operating agreement 
applications.3 
 

                                                            
1 Exhibit B-1, p. 1. 
2 Exhibit B-2, BCUC IR 1.1, p. 2. 
3 Exhibit B-2, BCUC IR, 1.1, pp. 2-3. 
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Although the BCUC has approved the Keremeos Terms as a basis of comparison for future operating 
agreements, it has also determined in past proceedings that it would review the circumstances in each 
municipality and determine the appropriate terms and conditions of an operating agreement on an individual 
basis.4 FEI remains of the view that this case-by-case approach is appropriate.5 
 
The proposed Operating Agreement negotiated between FEI and the City is consistent with the Keremeos 
Terms. The only changes in the proposed Operating Agreement as compared to the Keremeos Terms are four 
very minor corrections, three of which are typographical corrections to reflect the original intent or make dates 
more current, and one which updates the reference to other applicable legislation.6 

1.3 Regulatory Process 

Order G-206-18 dated October 31, 2018 established a regulatory timetable for this Application, which included 
intervener and interested party registration, one round of information requests and submissions on further 
process. Neither the City nor any other party registered as interveners or interested parties.  
 
Following FEI’s response to BCUC Information Request (IR) No. 1 issued on December 11, 2018, two separate 
Panel IRs were issued on January 21, 2019 and March 1, 2019. Following FEI’s responses to the Panel’s IRs, it was 
determined, given there were no other parties to this proceeding, that no further regulatory process was 
required.7 

1.4 Regulatory Framework 

FEI seeks BCUC approval of the proposed Operating Agreement pursuant to section 23(1)(g) of the UCA which 
provides as follows: 

(1) The commission has general supervision of all public utilities and may make orders about 

 (g) other matters it considers necessary or advisable for 

(i) the safety, convenience or service of the public, or 

(ii) the proper carrying out of this Act or of a contract, charter or franchise involving 
use of public property or rights. 

2.0 Approval of the Proposed Operating Agreement 

FEI states that its overall objective in negotiating an operating agreement is to achieve a commercial 
arrangement that is both fair to FEI’s customers and the municipality in question. In doing so FEI uses the 
Keremeos Terms to commence negotiations as directed by BCUC Order C-8-14.  
 
FEI points out that the franchise agreement with the City was extended six times with the last extension in 
November 2001. In its negotiations, in the absence of BCUC direction otherwise, FEI used the Keremeos Terms 
to commence discussions with the City. FEI and the City reached agreement on the proposed Operating 
                                                            
4 Exhibit B-2, BCUC IR, 1.1, p. 3. 
5 Exhibit B-2, BCUC IR 1.1, p. 3. 
6 Exhibit B-1, pp. 1-2. 
7 Exhibit A-4. 
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Agreement without requiring any material revisions to the Keremeos Terms. FEI further states the following cost 
implications of the proposed Operating Agreement remain similar: 

• relocations requested by the municipality are at the expense of the municipality, 

• FEI is not required to pay permit fees; and   

• an operating fee based on three percent of gross revenues to be collected by FEI and remitted to the 
municipality. 

As a result, FEI submits that the proposed Operating Agreement be approved on the basis it is a commercial 
arrangement that is fair to both FEI’s customers and the City.8 
 
Despite the parties’ agreement, the Panel, through IRs, raised an issue regarding the wording of the dispute 
resolution provision in the proposed Operating Agreement. 
 
Section 17 of the Operating Agreement provides for a dispute resolution process whereby the parties may 
submit specified disputes that may arise between them in connection with the Operating Agreement to the 
Canadian Foundation for Dispute Resolution (CFDR) for resolution by mediation and/or arbitration. 
 
FEI acknowledges the reference to the CFDR is an anachronism that the parties had overlooked. The successor 
organization to the CFDR is the Alternative Dispute Resolution Institute of Canada, Inc. (ADRIC) which provides 
rules and procedures for resolving disputes through mediation and/or arbitration.9 
 
FEI further acknowledges that, ideally, the Operating Agreement should be changed to reference ADRIC and 
states that it would be open to the BCUC making that direction. FEI also submits a suggested form of 
amendment to the Operating Agreement to accomplish the update to the dispute resolution provisions.10 

Panel Determination 

The Panel agrees with the parties’ intention in the Operating Agreement to include a provision for submitting 
disputes arising in connection with the Operating Agreement to a recognized organization providing arbitration 
and mediation services. Such a provision can result in an efficient and less expensive method of resolving 
disputes, which is in the interests of FEI and its customers and the City. However, the dispute resolution 
provision as currently drafted in Section 17 of the Operating Agreement is clearly out of date and requires 
amendment and updating. FEI acknowledges that the dispute resolution provision should be amended and 
updated and is open to the Panel making such a direction. 
 
The Panel agrees with FEI’s submissions that the proposed Operating Agreement reflects the parties’ mutual 
agreement to the Keremeos Terms without material change, contains language that reflects current operating 
practices and maintains the status quo. On that basis, the Panel considers the Operating Agreement is fair to 
both FEI’s customers and the City. 
 
For the foregoing reasons, the Panel will approve the Operating Agreement between FEI and the City subject 
to the Panel’s direction that FEI provide to the BCUC within 30 days from the issuance of this order the signed 
Operating Agreement with Section 17 regarding dispute resolution revised and updated to provide for 

                                                            
8 Exhibit B-2, BCUC IR 1.1, pp. 2-3, 5, 8 & 9. 
9 Exhibit B-4, Panel IR 1.2.2, p. 4. 
10 Exhibit B-4, Panel IR 1.2.2, p. 4. 
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submissions of disputes arising in connection with the Operating Agreement to ADRIC for resolution by 
mediation and/or arbitration pursuant to its applicable rules. 
 
If FEI does not submit a revised and signed Operating Agreement within 30 days from the issuance of this 
order, its Application for approval of the Operating Agreement is dismissed. 
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