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Dear Sir: 

Kinder Morgan Canada (Jet Fuel) Inc. 2019 Tariff Filing 
Vancouver Airport Fuel Facilities Corporation Intervention and Procedural Comments 

We are legal counsel to the Vancouver Airport Fuel Facilities Corporation (VAFFC) in this matter and write on its 
behalf. As noted in earlier correspondence, VAFFC members ship on the Kinder Morgan Canada (Jet Fuel) Inc. 
(KMJF) system and are therefore directly affected by the 2019 Tariff Filing (the Application).1 

We write concerning two matters: VAFFC’s participation as an intervener in this proceeding and, further to our 
April 5, 2019 letter, appropriate next steps in the Commission’s regulatory process.  VAFFC retains its serious 
concern that the current process schedule is inconsistent with the onus that KMJF has to justify its Application.   

1. Intervener Registration

VAFFC confirms that yesterday it submitted a request to intervene in this proceeding via the Commission’s 
online form, consistent with its earlier requests2 and the Commission’s deadline. 

2. Next Steps

A. KMJF should be required to file a proper Application

VAFFC has reviewed Parkland Refining (BC) Ltd.’s (Parkland) recent submission, received April 23.  Parkland 
argues that KMJF should be required to file a proper Application before interveners and the Commission file 
information requests (IRs), because KMJF’s Application is “seriously deficient”, “skeletal” and, as a result, KMJF 
has “failed to discharge its initial burden of proof”.  Parkland explains that proceeding with IRs now, without an 
initial application of substance on the record, would offend natural justice by depriving interveners of knowing the 
case they have to meet.   

VAFFC concurs with and supports Parkland’s latest request, which is consistent with Parkland’s and VAFFC’s 
April 5 submissions that asked the Commission to direct a further filing by KMJF.3   

1 Ex. B-1, Proposed Tariff No. 40. 
2 Ex. E-3 and E-3-1. 
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With respect, proceeding under the current schedule with a deficient application would impose a reverse onus 
and reflect a presumption that KMJF’s rates are reasonable, leaving interveners to tease out critical information 
from the Applicant.  That is inconsistent with natural justice and the Applicant’s obligation to prove its case.   

It is trite that the principles of procedural fairness and natural justice bind the Commission as a matter of 
common law. As a common carrier, the Commission must approve KMJF’s rates, which will directly affect 
KMJF’s shippers. The Commission must therefore ensure that the processes it selects to adjudicate KMJF’s 
Application afford shippers procedural fairness and natural justice.   

Natural justice includes the right to be heard.4  As Parkland notes, the right to be heard includes the right to know 
the case to be met, so that the submissions provided can be meaningful.  Here, KMJF holds virtually all of the 
information relevant to setting rates. A barren record impairs shippers’ ability to develop meaningful IRs, instruct 
experts, develop evidence (e.g., industry cost trends, forecast accuracy, depreciation, or abandonment), and 
otherwise properly participate in the proceeding. Absent an adequate opportunity to respond to and challenge 
the basis for KMJF’s rates, natural justice and procedural fairness will have been denied. 

Proceeding in a manner that accords with the principles of natural justice and procedural fairness at the outset is 
also more efficient. Proper sequencing would avoid the undue delay and expense associated with any additional 
procedural steps that might attempt to rectify information gaps or other deficiencies.  

Additionally, the existing process, absent amendment, creates a serious disincentive for any parties before the 
Commission to negotiate with an applicant, if the consequence of entertaining an offer of settlement discussions 
rather than immediately objecting to an application becomes limited procedural rights and a reversed onus 
before the Commission. 

To avoid these hazards, the Commission should direct KMJF to support its Application with bottom-up content or 
other appropriate justification. If not, the Commission has little option to remain fair other than to stay or reject 
the Application as incomplete now, and then request submissions from shippers concerning what reasonable 
rates should be pending any revised application from KMJF in the future.  

B. Interim rates should be denied 

VAFFC’s April 5, 2019 letter similarly requested that the Commission reverse its approval of KMJF’s interim 
rates,5 because the record is too thin to support even an interim increase.6  It is well accepted that Canadian 
regulators, including the Commission, typically require interim rate requests to be based on some prima facie 
evidence of their reasonableness.  Unless the applicant discharges that onus, the request should not be granted.     

As the Commission did not rule on VAFFC’s request, VAFFC repeats it, and provides its authorities. 

As mentioned, the Commission has required reasonable evidence before it will grant a request for interim rates. 
Subsection 91(3) of the Utilities Commission Act allows a “person interested” to apply to set aside an interim 
rate.  Skeena Cellulose Inc. did so concerning an interim rate increase granted to Pacific Northern Gas (PNG). In 
rejecting the application, the Commission specifically explained that PNG had successfully “established the 
evidentiary basis required under Section 91” for interim rates.7  

                                                                                                                                                                                      
 
3 Ex. E-3-1. 
4 Often referred to by the legal maxim audi alteram partem.  The other element of natural justice is the right to an 
unbiased decision maker, nemo judex in sua causa. 
5 BCUC Order P-1-18, p 2. 
6 In fact, based on public information filed by KMJF with the Commission, existing rates appear to provide 
unreasonably high profit levels and are therefore prima facie unreasonable. See Appendix 1 of Ex. E-3-1. 
7 Order No. G-1-01, Appendix A, p. 8. 
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Further, the BCUC recently rejected an application by Creative Energy Platforms Inc. for approval of interim 
rates pending submission of its full rate application, on the grounds that the applicant provided no rationale or 
evidence for the proposed increase.8 The Panel found that in the situation where an interim rate application was 
to be followed by a full application, the interim rate application “should generally seek to maintain the status quo 
unless the utility is able to provide compelling evidence for changes to be made.” [emphasis added]  The 
identical approach should apply here.9 

This practice is consistent with that of the Alberta Utilities Commission (AUC).  The AUC will consider the 
quantum of, and applicant’s need for, any interim rate increase, as well as more general public interest 
considerations.10 These criteria generally include preserving the financial integrity of the applicant and avoiding 
rate volatility.  A presumptive starting point of 50% of the final requested increase has been applied in some 
instances.11  In any event, the onus remains with the applicant to justify its interim rate request.12   

Both regulators’ practices reflect the principles for interim rates articulated by the Supreme Court of Canada in 
Bell Canada v Canada (Canadian Radio-Television and Telecommunications Commission):  

Traditionally, such interim rate orders dealing with an interlocutory manner with issues which remain to be 
decided in a final decision are granted for the purpose of relieving the applicant from the deleterious effects 
caused by the length of the proceedings… The fact that an order does not make any decision on the merits 
of an issue to be settled in a final decision and the fact that its purpose is to provide temporary relief against 
the deleterious effects of the duration of the proceedings are essential characteristics of an interim rate 
order.13 [emphasis added] 

KMJF’s Application discloses neither evidence of “deleterious effects” from denying its interim rate request, nor 
any serious evidence to support the reasonableness of its request.  Conversely, VAFFC has objected to KMJF’s 
interim rates, and provided prima facie evidence that they are too high. The Commission should therefore revoke 
the interim rates requested and maintain the status quo, i.e., 2018 rates, until KMJF’s Application can be 
properly adjudicated.  

Please contact the undersigned if you have any questions. 

 

Yours very truly, 

 

Matthew D. Keen 
Partner 

 

 

Copy:  KMJF and Shippers  

                                                      
 
8 BCUC Order No. G-248-18. 
9 The brief justifications provided by KMJF in an IR response do not withstand scrutiny. See Ex. E-3-1, p. 2. 
10 AUC Decision No. 2011-127 at para. 21. 
11 Ibid. at para. 22. 
12 AUC Decision No. 2012-170 at para. 38. 
13 [1989] 1 SCR 1722 at 1754. 
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Date Submitted: April 23, 2019 

Proceeding name: Kinder Morgan 2019 Tariff Filing 

Participant contact information 

Organization or individual name: Vancouver Airport Fuel Facilities Corporation 

City: Vancouver 

Province: British Columbia 

Email: riasenza@fsmgroup.ca 

Phone number: 514‐633‐8750 

For organizations only ‐ representative contact information 

Name: Matthew D. Keen 

Organization (if different from above): Norton Rose Fulbright Canada LLP 

City: Vancouver 

Province: British Columbia 

Email: matthew.keen@nortonrosefulbright.com 

Phone number: 604‐641‐4913 

Also representing (if applicable):  

Additional information 

Please state your reasons for intervening in this proceeding: 
The Vancouver Airport Fuel Facilities Corporation (VAFFC) is a not‐for‐profit company owned by a consortium of 
international and domestic commercial airlines that operate at Vancouver International Airport (“YVR”). VAFFC owns 
and operates aviation fuel storage and distribution facilities at YVR, and its membership includes both past and current 
KMJF shippers. 
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Please state how you are directly or sufficiently affected by the Commission's decision in this matter; or describe your 
experience, information, or expertise relevant to this matter that would contribute to the Commission's decision 
making: 
VAFFC members ship on the KMJF system, consistently account for more than half of the KMJF throughput, and are 
therefore directly affected by the Application. VAFFC and its members have regularly participated in Kinder Morgan 
Canada (Jet Fuel) Inc. (“KMJF”) toll proceedings over the past several decades. 

Please list the key issues you intend to address in the proceeding: 
VAFFC is interested in all aspects of the proceeding, including but not limited to rates and conditions of service. 

For administrative purposes only 

Do you intend to participate fully, including attendance at hearings and submission of evidence or information 
requests, if applicable?: Yes 

Do you intend to request PACA funding? This does not impact your ability to participate: Yes 

Have you or your organization web‐registered as an intervener or interested party in the past 12 months?: Yes 

If yes, please provide your username: 




