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26 April 2019 

Via eFiling system 

Mr. Patrick Wruck 
Commission Secretary 
BC Utilities Commission
Suite 410, 900 Howe Street 
Vancouver, BC V6Z 2N3 

Dear Mr. Wruck:   

Re:  Creative Energy Vancouver Platforms Inc. (Creative Energy) 
British Columbia Utilities Commission (BCUC, Commission)  
Application for a Certificate of Public Convenience and Necessity For Beatty-Expo Plants 
and Approval of Corporate Reorganization (Application) 
Project No. 1598962 

Creative Energy makes this filing with the Commission in connection with Commission Order G-38-
19 Decision dated February 19, 2019 in the above-referenced proceeding. 

In the Order G-38-19 Decision the Commission Panel determined that Creative Energy's 
Application should not be approved at that time and invited Creative Energy to submit revisions to 
the Application addressing certain concerns identified by the Panel. Creative Energy was invited to 
submit such revisions within one year from the date of the Decision failing which the Application 
would be dismissed. The Panel's concerns and requirements are summarized in Directive 3 of 
Order G-38-19, as follows: 

"BCUC approval of the requested CPCN will require approval by this Panel of the following 
changes and explanations: 

I. Changes and Explanations related to the Trust Agreement:

i. Elimination of clauses regarding the potential secondary capital expenditure
related to increases in capacity;
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ii.  Provision of additional financial security such as performance or construction 
bond for an appropriate amount and duration;  

iii.  An explanation in response to the Panel’s concerns with respect to whether the 
80.4 percent baseline efficiency as claimed by Creative Energy is accurate in 
light of the fact that 25 percent of the fuel savings from the Clear Sky 
economizer accrue to the Company. In the event this cannot be adequately 
explained, Creative Energy is required to outline what it is prepared to do to 
ensure the predicted fuel savings are achieved.  

II. Other Requirements:  

i.  Development of a comprehensive Contingency Plan, which addresses identified 
issues;  

ii.  Confirmation that Ellis Don and WSP have been or will be engaged to take on 
the Proposed Project. In the event an agreement with either of them cannot be 
reached, the Panel will make any CPCN subject to Creative Energy confirming 
the selection of a General Contractor and Design Engineering Company with the 
requisite experience that is acceptable to the BCUC;  

iii.  Completion and submission of a Preliminary Project Schedule and within 60 
days of engaging the General Contractor, a detailed Project Schedule outlining 
the construction and operation schedule, including critical dates of key events, a 
chart of major activities showing the critical path (e.g. GANTT chart), and the 
timing of approvals required from other agencies;  

iv.  Removal of Land from the Deferral Account proposal; and  

v.  Filing of an executed PavCo SRW Agreement with a 5-year notice provision." 

Creative Energy confirms that it and the applicable counterparties accept the Panel's conditions 
and intend to move forward with the project on that basis. The parties remain committed to the 
project. 

Accordingly, this filing explains what Creative Energy and the applicable counterparties have done 
to address each of the Panel's eight requirements per Order G-38-19. Included with this filing are 
nine appendices. Appendix 1 provides the revisions to the approvals sought in section 2 of the 
Application and a revised draft final Order. Appendices 2 through 9 explain what Creative Energy 
and the applicable counterparties have done to address each of the Panel's eight requirements, 
respectively. 

Creative Energy also provides below an update on planning of the project, and its views on further 
process in aid of a final decision on the Application as revised to address the Panel's requirements. 

Project Updates 

Creative Energy and the Developer have collaborated to progress the design of the entire project. 
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The Developer retained ICON West Construction to conduct pre-construction planning and 
budgeting work. 

Creative Energy will act in the general capacity as Construction Manager of the Expo Plant and the 
assets of the Beatty Plant, whereby Creative Energy has oversight of those aspects of the project.  
The Developer is still responsible for the costs.  Creative Energy will hire a qualified and 
experienced Design Engineering Company as the Engineer(s) of Record, and hire a qualified and 
experienced General Contractor to conduct the construction activities within Creative Energy’s 
scope as outlined in Appendix 6. 

The major updates to the overall project are as follows: 

1. Rezoning Application  

The City of Vancouver accepted the Developer’s rezoning application on December 21, 
2018.  A community Open House for the rezoning was held on March 11, 2019 with 
favourable feedback. The materials presented at the Open House are available on the City 
of Vancouver rezoning website at 
https://rezoning.vancouver.ca/applications/720beatty2/index.htm. The project was also 
presented to the City of Vancouver Urban Design Panel on April 17, 2019 and gained 
unanimous support. 

2. Removal of 701 Expo from the rezoning application   

The City of Vancouver has confirmed that 701 Expo Boulevard is already zoned (under 
BCPED) which allows the currently proposed use (retail). Current zoning will stay in place for 
701 Expo and the construction at that site will likely start prior to construction at 720 Beatty 
Street due to the location of the diesel fuel tanks and interconnection lines within 701 Expo. 
The property line between the two sites will remain with a two-hour rated wall separating 
the two parcels and select areas for access between the two sites. The property line 
remaining also drives some changes to meet City of Vancouver Engineering and Building 
Code requirements, such as discrete water and sewer services for each parcel.    

This change in zoning strategy allows the parkade portion on 701 Expo to be constructed 
earlier in the project, which in turn simplifies the construction sequencing significantly, 
reducing the project risk. The major risk reduction factors are enhanced exiting from BC 
Place during construction and reduced shutdowns of the Beatty Plant during the project. 

3. Gas Main Relocation  

Creative Energy has worked with FortisBC Energy Inc. (FortisBC) to plan for the natural gas 
servicing for both the Expo and Beatty Plants.  With construction at 701 Expo being 
advanced in the schedule, this site will be constructed up to grade roughly at the same time 
that the Expo Plant is being constructed, allowing relocation of the natural gas main entry to 
the very east corner of the 701 Expo property.  FortisBC intends to construct a new gas main 
along Expo Boulevard to serve both the Expo Plant and the Beatty Plant, and interconnect 
with the current gas main at Beatty and Georgia once the viaducts are removed.   
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This change allows new gas service for the Beatty Plant to be installed in advance of the first 
shutdown, which significantly alleviates schedule risk during the shutdown.  

4. Advanced Core at 720 Beatty  

Following the schedule updates in light of the advance of 701 Expo and gas service by 
FortisBC, ICON has recommended advancing construction of the elevator core for 720 
Beatty, including the boiler flues, ahead of the construction of the rest of the development.  
The implication is that from March 2022 to September 2022 (during Beatty Plant shutdown 
#2) the entire core will be built and the boiler flues tied in.  Once this tie-in is complete, 
there are no further requirements for shutdown of the boiler plant at Beatty, and the risk of 
service interruption has been reduced.   

5. Revised project schedule 

With the updated plan to advance construction of the below-grade portions of 701 Expo, 
gas servicing and construction of the Beatty core, the project schedule has been revamped 
significantly.  A full project schedule is included in Appendix 7 of this filing. The tables below 
provides a summary of the project milestones. A significant change is that the construction 
now only requires two shutdowns of the Beatty Plant rather than three as outlined in the 
Application.  This has a corresponding service interruption risk reduction. 

Milestone Schedule 

2019 
June 3 CPCN Approval 
July 4 Purchase Boilers - Expo Plant 
September 30 Rezoning Approval – 720 Beatty 
October 24 Issue for Construction Drawings – Expo Plant 
December 6 Tender award – Expo Plant Construction 

 
2020 

April 2 Start of Construction – Expo Plant 
April 15 Development Permit Issuance – 720 Beatty 
August 3 Building Permit Issuance – 720 Beatty 
September 1 New Gas Service installed – 701 Expo and Expo Plant 
September 30 Issue for Construction Drawings – 720 Beatty 
October 5 Building Permit Issuance – 701 Expo 
October 6 Start of Construction – 701 Expo 
November 24 P2 Slab in place – 701 Expo (new fuel tanks can be placed) 
December 14 Substantial Completion – Expo Plant and Interconnection lines 

 
2021 

January 11 Expo Plant running 
April 15 Beatty Plant Shutdown #1 
 Beatty Demo/Abatement/Deconstruction 
September 15 Beatty Plant Restart 
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2022 
March 25 Beatty Plant Shutdown #2 
 Advance elevator core and boiler flues P3 to Roof 
 Connect Boilers #3, #5 and #6 to new flues 
September 21 Beatty Plant Restart 

2023 
November 10 Beatty Redevelopment Substantial Completion 

 

Process Considerations

Creative Energy notes that the Commission's review of the Application has included a workshop, 
two rounds of detailed and thorough information requests, consideration of motions, and 
thorough final arguments on all matters at issue. The Panel has been deliberating on the 
Application, evidence and arguments since December 2018 and has issued the Order G-38-19 
Decision setting out the Panel's views and findings on many aspects of the Application. The Order 
G-38-19 Decision identifies certain changes and explanations that the Panel needs before moving 
forward with its deliberations and making a final decision on the Application.   

Creative Energy understands that the existing Panel has not stepped down and, with this filing, the 
same Panel will resume its deliberations on the Application as revised. Creative Energy's view is 
that the only issue arising from this filing is whether the materials provided in the Appendices 
meet the Panel's expectations and requirements as identified in the Order G-38-19 Decision. 

If the Panel has questions arising from this filing, Creative Energy of course would be pleased to 
provide any needed clarification. However, we do not anticipate that the proceeding will be re-
opened for further arguments, for example. Thorough arguments on all matters at issue were 
submitted in December. 

Finally, Creative Energy notes that the revamped project schedule begins with CPCN approval from 
the Commission by June 3, 2019. Creative Energy respectfully requests that the Commission Panel 
make its decision on the requested CPCN by that time to enable the project to proceed on 
schedule. 

 
For further information, please contact the undersigned. 
 
Yours sincerely, 

 
Rob Gorter 
Director, Regulatory Affairs and Customer Relations 
 
Enclosure 
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2 Summary of Approvals Sought (Revised)

This Application seeks the following approvals as explained in greater detail in the body of the

Application.

1. Pursuant to sections 45 and 46 of the Utilities Commission Act (UCA), a certificate of

public convenience and necessity (CPCN) for the construction and operation of the

following components of the Proposed Project at an estimated total capital cost of

$53.1 million:

the Expo Plant, including facilities to interconnect steam, condensate and fuel oil

services between the Expo and Beatty Plants

the Beatty Plant renovation

Given that Creative Energy’s portion of the total project cost (estimated at $53.1 million)

is limited to $15 million, subject only to additional costs for change orders requested by

Creative Energy or project delays caused by Creative Energy (and the Developer bears all

other cost risks), Creative Energy proposes that the Commission include a condition on

its CPCN approval that Creative Energy's rate base shall increase by $15 million as a

result of the Proposed Project, subject to adjustments approved by the Commission for

inclusion in rate base in connection with (i) any change orders requested by Creative

Energy, or (ii) project delays caused by Creative Energy, and to any secondary payment

as noted belowsubject to prudence review. Creative Energy will, in a future application,

request approval of rates to enable Creative Energy to recover its costs for the Proposed

Project.

2. Pursuant to section 44.2 of the UCA, acceptance of additional capital expenditures of up

to $5.25 million that will only be payable by Creative Energy if it expands generating

capacity at the Beatty Plant within the first 20 years after completion of the Proposed

Project. This secondary payment would be in the amount of $70,000 / MW of new net

generating capacity installed within the Beatty Plant. Any expansion of generating
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capacity at the Beatty Plant would also be subject to Commission approval. In the

meantime, there is no cost to existing customers making this a very cost effective

option.

3.2. Pursuant to sections 56 and 60 of the UCA, approval to establish a regulatory

deferral account to record the undepreciated net book value of the Creative Energy

assets that are retired as part of the Proposed Project, excluding land. This value is

currently estimated to be approximately $2.96 million. When the Proposed Project is

complete and the actual undepreciated net book value of the retired assets excluding

land is determined, Creative Energy will apply to the Commission for approval of a rate

treatment to recover such costs.

4.3. Pursuant to sections 60 and 61 of the UCA, approval of a new long term

customer service agreement between PavCo and Creative Energy for heating service to

the BC Place Stadium.

5.4. Pursuant to sections 50 to 54 of the UCA, approval of corporate reorganization

steps to facilitate both the Developer’s project and the acquisition by Emanate Energy of

an indirect 50% equity interest in Creative Energy:

issuance of securities, acquisition of reviewable interests, and registration of

transfers of utility shares

disposition of surplus utility property and rights

the consent of Lieutenant Governor in Council (LGIC) to amalgamation of a

public utility
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ORDER NUMBER
xx xx xx

IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473

and

Creative Energy Vancouver Platforms Inc.
Application for a Certificate of Public Convenience and Necessity

For the Expo and Beatty Plant Project and
Application for Approvals Related to Reorganization

BEFORE:
Commissioner
Commissioner
Commissioner

on Date

ORDER

WHEREAS:

A. On June 29, 2018, Creative Energy Vancouver Platforms Inc. (Creative Energy) applied to the British
Columbia Utilities Commission (Commission) for a Certificate of Public Convenience and Necessity pursuant
to sections 45 and 46 of the Utilities Commission Act (Act) to construct and operate new and renovated
steam plant works and related facilities at Creative Energy’s existing site at 720 Beatty Street in Vancouver
and at an adjacent site within BC Place Stadium (the Project), and additional approvals required in
connection with the Project;

B. The Project encompasses the design and construction of the following Project components:

1. The renovation of the existing Creative Energy steam plant (the Beatty Plant) to decommission
equipment which is at end of life, replace certain equipment, and retain equipment with design life
remaining; and

2. A new steam plant (the Expo Plant) with two 200,000 pounds per hour steam boilers and related
equipment to be located within BC Place Stadium, including equipment to interconnect the Expo
Plant with the Beatty Plant;

C. Creative Energy estimates the total capital cost for the Project to be $53.6 million, of which Creative Energy
will contribute only $15 million through an agreement with a developer (Developer) who will provide the
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funding for the Project in excess of Creative Energy’s contribution. The Developer intends to redevelop the
area adjacent to and above the Beatty Plant with an office tower and a public plaza between Beatty Street
and BC Place Stadium;

D. Creative Energy plans to complete the Project in phases with the first phase consisting of the construction of
the Expo Plant and interconnection to the Beatty Plant during 2019;

E. Once the Expo Plant is in service, the Beatty Plant will be shut down and worked on during summer months
without interrupting service to customers;

F. The entire Project is planned to be completed by 2023;

G. Creative Energy and the Developer have agreed that Creative Energy’s contribution to the Proposed Project
will be fixed at $15 million and the Developer will be responsible for all costs in excess of that amount
including all cost risks associated with the Proposed Project, subject only to additional costs for change
orders by Creative Energy and for project delays caused by Creative Energy, if any. Creative Energy proposes
that the Commission reflect this arrangement in its Order;

H. Creative Energy and the Developer have also agreed that if Creative Energy expands generating capacity at
the Beatty Plant within the first 20 years after completion of the Proposed Project, Creative Energy will make
a secondary contribution payment (Secondary Contribution Payment) in the amount of $70,000/MW of new
net generating capacity up to 75 MW installed within the Beatty Plant (or up to $5.25 million), to reflect the
cost of the Proposed Project to the Developer, the constraints on rates for existing customers, and the
excess space and capacity of ancillary equipment that will be available to Creative Energy for additional
generating capacity in the future;

I. The Application requests, pursuant to section 44.2 of the Act, Commission acceptance of Secondary
Contribution Payment expenditures of up to $5.25 million that will only be payable by Creative Energy if it
expands generating capacity at the Beatty Plant within 20 years after completion of the Proposed Project;

J. The Application also requests approval for Creative Energy to establish a regulatory deferral account to
record the undepreciated net book value of the Creative Energy assets that are retired as part of the
Proposed Project, excluding land. Creative Energy estimates this value to be approximately $2.69 million.
When the Proposed Project is complete and the actual undepreciated net book value of the retired assets,
excluding land, is determined, Creative Energy will apply to the Commission for approval of a rate treatment
to recover such costs;

K. The Application also requests approval of certain steps related to a corporate reorganization involving
Creative Energy (Proposed Reorganization) and describes the steps of the Proposed Reorganization that
require Commission approval, and includes them in the following categories:

Amalgamation involving a public utility requiring Commission endorsement and Lieutenant
Governor in Council (LGIC) consent pursuant to section 53 of the Act;

Corporate structure changes, including:

Repurchase and issuance of shares in a public utility requiring Commission approval
pursuant to section 50 of the Act;
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Disposition of shares or other property of a public utility, other than in the normal course of
business, requiring Commission approval pursuant to section 52 of the Act;

Transfer of shares in a public utility that results in a person acquiring a reviewable interest in
the public utility requiring Commission approval pursuant to section 54 of the Act;

Disposition of Creative Energy’s interest in “Trust Property” (as defined in the Application, the Trust
Property is the interest in the lands, spaces and improvements on 720 Beatty Street and 701 Expo
Boulevard, Vancouver, including all development rights that are surplus to the requirements of the
utility) requiring Commission approval pursuant to section 52 of the Act;

L. Creative Energy indicates in the Application that the Proposed Reorganization has two main objectives:

Separate the interest in Creative Energy’s Trust Property from the interest in Creative Energy’s
“Utility Assets” (as defined in the Application, the Utility Assets are the interest in the premises that
house the utility plant and office premises on 720 Beatty Street and 701 Expo Boulevard, and
ancillary equipment and rights of way, the new Beatty Plant, the new office space and all other
utility assets including the distribution system and existing Stream A utilities owned by Creative
Energy) to facilitate the Proposed Project and development of the Trust Property by the Developer;
and

To facilitate Emanate Energy Solutions Inc. (Emanate Energy), a wholly owned subsidiary of the
InstarAGF Essential Infrastructure Fund, acquiring an indirect 50 percent equity interest in the
restructured Creative Energy utility including only the Utility Assets;

M. The completion of all steps of the Proposed Reorganization will result in

The Developer holding the beneficial rights to develop the Trust Property;

Emanate Energy acquiring an indirect 50 percent equity interest in the reorganized Creative Energy
public utility including only the Utility Assets; and

The amalgamated Creative Energy carrying on owning and operating the public utility including only
the Utility Assets;

N. The Application also requests approval pursuant to sections 60 and 61 of the Act of a service agreement
pursuant to which Creative Energy will provide steam service to BC Place Stadium in connection with the
construction and operation of the Expo Plant within the Stadium;

O. Creative Energy requests the Commission to issue its Order by December 31, 2018 to enable the
construction of the Proposed Project to begin in January 2019;

[RECITALS REGARDING PROCESS]

P. By letter dated [DATE], the Commission issued its report and findings regarding the Amalgamation step of
the Proposed Reorganization to the LGIC, with an opinion that the Amalgamation is beneficial in the public
interest;
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Q. On [DATE], the LGIC issued Order In Council (OIC) [#] providing consent for the Amalgamation pursuant to
section 53(1)(a) of the Act, subject to the conditions that (i) the Commission approves the Application, and
(ii) the steps for reorganization, as set out in the Application, must occur in immediate succession and result
in the final corporate structure set out in Appendix M to the Application;

R. The Commission reviewed the Application and finds that approval should be granted.

NOW THEREFORE, the British Columbia Utilities Commission orders as follows:

1. Pursuant to sections 45 and 46 of the Act, a Certificate of Public Convenience and Necessity is granted to
Creative Energy to construct and operate the Proposed Project as described in the Application.

2. The Certificate granted pursuant to Directive 1 is subject to the following conditions: that

i. Creative Energy’s rate base shall increase by only $15 million as a result of the Propose Project,
subject only to adjustments approved by the Commission for inclusion in rate base in connection
with (i) any change orders requested by Creative Energy, and (ii) any project delays caused by
Creative Energy, and (iii) any Secondary Contribution Payment by Creative Energy subject to
prudence review.

ii. Creative Energy shall confirm the selection of a General Contractor and Design Engineering Company
with the requisite experience that is acceptable to the Commission.

3. Pursuant to section 44.2 of the Act, the Commission accepts Secondary Contribution Payment expenditures
of $70,000/MW (up to a maximum of $5.25 million) that Creative Energy will incur if it expands generating
capacity at the Beatty Plant within 20 years after completion of the Proposed Project with Commission
approval.

43. Pursuant to sections 56 and 60 of the Act, Creative Energy is approved to establish a regulatory deferral
account to record the undepreciated net book value of the Creative Energy assets that are retired as part of
the Proposed Project, excluding land. Creative Energy is directed to calculate the actual undepreciated net
book value of the retired assets, excluding land, when the Proposed Project is completed and apply to the
Commission for approval of a rate treatment to recover such costs.

54. Pursuant to sections 60 and 61 of the Act, the service agreement between Creative Energy and BC Pavilion
Corporation, included with the Application in Appendix L, is approved.

65. Pursuant to sections 50 to 54 of the Act, and with the advance consent of the LGIC for the Amalgamation by
OIC [#] dated [DATE], the Proposed Reorganization is approved, as set forth in the Application.

56. The approval of the Proposed Reorganization is subject to the condition that all steps in the Proposed
Reorganization, as set out in the Application, must occur in immediate succession and result in the final
corporate structure set out in Appendix M of the Application.

7. [Directive respecting reporting requirements]
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DATED at the City of Vancouver, in the Province of British Columbia, this (XX) day of (Month Year).

BY ORDER

(X. X. last name)

Commissioner
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Appendix 2 

Commission Directive 3.I.i. – Elimination of Potential Secondary Capital Expenditure  

This directive provides that BCUC approval of the requested CPCN will require approval by the Panel of a 
change to the Trust and Development Agreement (TDA) to eliminate clauses regarding the potential 
secondary capital expenditure related to future increases in steam generating capacity at the Beatty 
Plant.  
 
Creative Energy confirms that such clauses have been removed from the TDA, and the potential 
secondary capital expenditure has also been removed from the revised approvals sought and revised 
draft final Order as provided in Appendices 1-1 and 1-2. A copy of the Amended and Restated TDA is 
provided in Appendix 2-1. A black lined version is provided in Appendix 2-2 showing the changes relative 
to the previous agreement on the record as Exhibit B-1-2.  
 
Please refer to pages 6 and 36 of the blacklined version of the Amended and Restated TDA where the 
provisions related to the potential secondary capital expenditure (previously defined in the TDA as the 
“Additional CEV Amount”) have been removed. 
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AMENDED AND RESTATED TRUST AND DEVELOPMENT 
AGREEMENT This Agreement is dated for reference April , 2019  
AMONG 

CREATIVE ENERGY VANCOUVER PLATFORMS INC., 
having an address at 720 Beatty Street, Vancouver, British 
Columbia V6B 2M1 

(“Creative Vancouver”) 

AND 

WESTBANK HOLDINGS LTD., having an address at 6th Floor
– 1067 Cordova Street, Vancouver, British Columbia  V6C 1C7 

(“Westbank”) 

AND 

WESTBANK PROJECTS CORP., having an address at 6th Floor
– 1067 Cordova Street, Vancouver, British Columbia  V6C 1C7 

(the “Developer”) 

AND 

EMANATE ENERGY SOLUTIONS INC., having an address at 
c/o InstarAGF Asset Management Inc., Suite 3100 - 66 Wellington 
Street, Toronto, Ontario  M5K 1E9 

(“Emanate”) 

WHEREAS: 
A. Creative Vancouver and the Developer wish to enter into this agreement and certain

agreements which are ancillary hereto in order to provide for new and refurbished energy
generation facilities for the use and benefit of Creative Vancouver and the transfer to the
Developer, for improvement by the Developer, of that portion of the real property owned
by Creative Vancouver that will, as a result of the new and refurbished facilities, become
surplus to the needs of Creative Vancouver in its operation as a utility;

B. To facilitate the refurbishment of Creative Vancouver’s Existing Plant, development of
the New Office and development of Creative Vancouver’s surplus property, Creative
Vancouver will construct a satellite facility on the BC Place Lands for the benefit of
Creative Vancouver to replace a portion of the generation capacity in the Existing Plant;

C. Creative Vancouver will apply to the BCUC for its approval of the acquisition of an
interest in the BC Place Lands through a statutory right of way; a Certificate of Public
Convenience and Necessity for the construction and commissioning of the BC Place
Plant and the refurbishment of Creative Vancouver’s Existing Plant; and the disposition
of the portion of the Lands which are surplus to the Utility Assets;
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D. Following the receipt of the approvals from the BCUC in respect of the foregoing, the 
Developer will acquire a beneficial interest in the portion of the Lands which are surplus 
to the needs of Creative Vancouver in  its operation as a utility (the Effective Date is the 
date on which the Developer acquires such interest); 

 
E. The Developer will construct the New Plant Premises and the New Office on the Lands 

for the benefit of Creative Vancouver and Creative Vancouver will construct or cause 
construction of the New Plant (within the New Plant Premises) and the BC Place Plant, 
and will furnish or construct, or will cause the furnishing or construction of, the Ancillary 
Equipment; and 

 
F. The costs of the BC Place Plant, the New Plant Premises, the New Plant, the Ancillary 

Equipment, and the New Office will be borne by Creative Vancouver.  The Developer 
will subsidize and reimburse (or pay directly to applicable counterparties on Creative 
Vancouver’s behalf) such costs, as an inducement, for amounts in excess of the CEV 
Amount. 
 

G. In light of the above, Creative Vancouver, Westbank, the Developer and Emanate entered 
into an agreement dated for reference June 29, 2018 known as the “Trust and 
Development Agreement”, as amended and restated pursuant to an Amended and 
Restated Trust and Development Agreement dated August 10, 2018 (the “Original 
Agreement”). 
 

H. Creative Vancouver, Westbank, the Developer and Emanate now wish to enter into this 
agreement to restate, amend, supersede and replace the Original Agreement. 
 

ARTICLE 1  
INTERPRETATION 

1.1 DEFINITIONS 
In this Agreement, except where the subject matter or context otherwise requires, the following 
terms have the following meanings: 

 “Access Agreements” have the meaning ascribed to it in Section 7.1; (a)

 “Affiliate” means an affiliated body within the meaning of the Business (b)
Corporations Act (British Columbia), SBC 2002, c. 57; 

 “Agreement” means this Trust and Development Agreement, including all (c)
Schedules to this agreement, as it may be confirmed, amended, modified, 
supplemented, or restated by written agreement between the parties; 

 “Airspace Parcels” means one or more airspace parcels containing the New Plant (d)
Premises and the New Office, which shall be created by the subdivision of the 
Lands pursuant to the terms of this Agreement; 

 “Alternate Offices” have the meaning ascribed to it in Section 3.4; (e)
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 “Ancillary Equipment” means flue stacks, fuel tanks, all distribution piping and (f)
other equipment and personal property ancillary thereto located on the Lands from 
time to time;  

 “Applicable Laws” means, with respect to any person, properties, transaction or (g)
event, all laws, by-laws, rules, regulations, orders, judgments, decrees, decisions or 
other requirements having the force of law relating to or applicable to such person, 
properties, transaction or event; 

 “Approval” has the meaning ascribed in Section 10.1(a); (h)

 “BC Place Lands” means the lands located in the City which are legally described (i)
as: 

PID: 029-173-825  
Lot 347 False Creek Plan EPP31476; 

 “BC Place Plant” means the steam generation plant and the structures and (j)
improvements forming part thereof, including the enclosures and exterior façade of 
the steam generation plant, as are to be constructed by or on behalf of Creative 
Vancouver on the BC Place Lands; 

 “BC Place Plant Plans” means the plans and specifications for the design and (k)
construction of the BC Place Plant as referenced and more particularly described in 
Schedule C, which include plans and descriptions setting out the design, 
specifications and locations of the BC Place Plant, as amended from time to time in 
accordance with the provisions of this Agreement; 

 “BC Place SRW” means the Statutory Right of Way agreement entered into among (l)
B.C. Pavilion Corporation and Creative Vancouver in respect of the construction 
and operation of the BC Place Plant, which agreement will be registered against 
title to the BC Place Lands;  

 “BCUC” means the British Columbia Utilities Commission; (m)

 “Budget” means the total construction budget in connection with the design, (n)
construction and development of the New Plant Premises, the New Office, the 
Project Utility Infrastructure and the BC Place Plant prepared on the basis of the 
Plans and Specifications, an initial draft of which is attached hereto as Schedule D, 
as approved and amended from time to time in accordance with the provisions of 
this Agreement; 

 “Business Day” means Monday to Friday inclusive of each week, excluding days (o)
which are statutory holidays in the Province of British Columbia; 

 “CEV Amount” has the meaning ascribed in Section 8.1(a); (p)

 “City” means the City of Vancouver, British Columbia;   (q)

 “Claim” means any actual or threatened civil, criminal, administrative, regulatory, (r)
arbitral or investigative inquiry, action, suit, investigation or proceeding and any 
claim or demand resulting therefrom or any other claim or demand of whatever 
nature or kind; 
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 “Common Expenses” means all the expenses, costs and charges of every kind, (s)
excluding the costs of separately metered public utilities, Property Taxes and 
Utility Taxes in respect of the use, operation, maintenance, administration, and 
supervision of the portions of the Lands that are common to both Creative 
Vancouver and the Developer and their respective employees, agents, Consultants, 
Contractors and invitees; 

 “Construction Schedule” means the schedule for undertaking and completing the (t)
design, construction and development of the New Plant Premises, the New Office, 
the Project Utility Infrastructure and the BC Place Plant, including the anticipated 
milestones for obtaining any approvals from Governmental Authorities, the 
schedule for temporary shutdowns of the Existing Plant or the New Plant, and the 
formation of the Airspace Parcels, an initial draft of which is attached hereto as 
Schedule E, as approved and amended from time to time in accordance with the 
provisions of this Agreement; 

 “Consultant” or “Consultants” means all architectural, structural, engineering, or (u)
other professional consultants (including quantity surveyors) engaged by the 
Developer or Creative Vancouver in respect of the design, development, and 
construction of the Project, the Project Utility Infrastructure or the BC Place Plant, 
or any part thereof; 

 “Contractor” or “Contractors” means all of the contractors, subcontractors, (v)
trades, suppliers, and consultants with whom the Developer, the General Contractor 
or Creative Vancouver contracts in connection with the construction of the Project, 
the Project Utility Infrastructure or the BC Place Plant, or any part thereof;  

 “Creative Canada” means Creative Energy Canada Platforms Corp.; (w)

 “Creative Vancouver” means Creative Energy Vancouver Platforms Inc.; (x)

 “Creative Vancouver Indemnitees” means Creative Vancouver or its Affiliates (y)
and any of their respective shareholders, directors, officers, employees, contractors 
and agents;  

 “Developer” means (i) prior to the Effective Date, Westbank Projects Corp., and (z)
(ii) on and after the Effective Date, the Developer Related Party; 

 “Developer Plans” means the plans and specifications for the design and (aa)
construction of the New Plant Premises, New Office and spaces for Ancillary 
Equipment as referenced and more particularly described in Schedule C, which 
include: 

(i) plans and descriptions setting out the design, specifications and locations of 
the New Plant Premises, the New Office, and spaces for Ancillary 
Equipment; and 

(ii) locations, particulars and specifications of utility services to the New Plant 
Premises, 

as amended from time to time in accordance with the provisions of this 
Agreement, provided that the Developer Plans shall not include any plans and 
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specifications relating exclusively to any part of the Project which is unrelated to 
the New Plant Premises, the New Office or spaces for Ancillary Equipment; 

 “Developer Related Party” has the meaning ascribed in Section 12.8(a); (bb)

 “Encumbrance” means any mortgage, charge, pledge, hypothecation, security (cc)
interest, assignment, lien (statutory or otherwise), easement, title retention 
agreement or arrangement, deemed or statutory trust, restrictive covenant, adverse 
claim, exception, reservation, right of occupation, any matter capable of registration 
against title, option, right of pre-emption, royalty interest, privilege or other 
encumbrance or third-party right of any nature, any other arrangement or condition 
that, in substance, secures payment or performance of an obligation, or any 
agreement, option, right or privilege (whether by law, contract or otherwise) 
capable of becoming any of the foregoing; 

 “Effective Date” means the date upon which the beneficial interest in the Trust (dd)
Property is transferred by Creative Vancouver to the Developer pursuant to the 
Transfer Agreement; 

 “Emanate” means Emanate Energy Solutions Inc., or any Affiliate of Emanate (ee)
Energy Solutions Inc. which is a permitted assignee pursuant to the terms of this 
Agreement;  

 “Existing Office” means the improvements that comprise existing office premises (ff)
utilized by Creative Vancouver on the Lands and the space housing those 
improvements, as shown cross-hatched on the plan attached as Schedule B and 
consisting of approximately 2,880 square feet of floor space; 

 “Existing Plant” means the improvements that comprise existing steam generation (gg)
plant on the Lands and the space housing those improvements, shown cross-
hatched on the plan attached as Schedule B, and consisting of approximately 
45,600 square feet of double-height space; 

 “Functional” means: (hh)

(i) in relation to the BC Place Plant, that the BC Place Plant has been fully 
constructed and installed in accordance with the BC Place Plant Plans 
(including any revision thereto in accordance with Section 3.3(r)) has 
satisfied the applicable commissioning testing in accordance with Section 
3.8(a), and is otherwise capable of performing the functions for which it is 
designed; and 

(ii) in relation to the Project Utility Infrastructure, that the Project Utility 
Infrastructure has been fully constructed and installed in accordance with 
the Project Utility Infrastructure Plans (including any revision thereto in 
accordance with Section 3.3(m)), has satisfied the applicable commissioning 
testing in accordance with Section 3.8(b), and is otherwise capable of 
performing the functions for which it is designed;  

 “General Contractor” means the Developer, if the Developer acts as the general (ii)
contractor or construction manager for the Project, or the general contractor or 
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construction manager engaged by the Developer as the general contractor or 
construction manager for the Project, provided that if the Developer uses a number 
of persons as general contractor for the Project, then “General Contractor” shall 
mean all such general contractors or the general contractor with respect to any 
particular component of the Project as the context of this Agreement may require;  

 “Governmental Authority” means any federal, provincial, regional, municipal, (jj)
local or other government, governmental or public department, court, tribunal, 
arbitral body, commission, board, bureau or agency and any subdivision, agent, 
commission, board or authority thereof, including the BCUC; 

 “Lands” means the lands and premises civically and legally described in (kk)
Schedule A hereto and includes any improvements thereon; 

 “Losses” means all damages (including consequential and indirect damages of (ll)
Creative Vancouver), fines, penalties, deficiencies, losses, liabilities (whether 
accrued, actual, contingent, latent or otherwise), costs, fees and expenses (including 
interest, court costs and reasonable fees and expenses of lawyers, accountants and 
other experts and professionals); 

 “LTO” means the applicable Land Title Office; (mm)

 “New Office” means turnkey office premises having an aggregate area of (nn)
approximately 4,000 square feet to be constructed for Creative Vancouver by the 
Developer on the Lands as part of the Project, and in accordance with the 
Developer Plans, for offices and other amenities and facilities (exclusive and, in the 
case of common areas on the Lands, non-exclusive); 

 “New Plant Premises” means the base building premises to be constructed for (oo)
Creative Vancouver by the Developer on the Lands as part of the Project in 
accordance with the Developer Plans, within which the New Plant will be located; 

 “New Plant” means the retained portion of the Existing Plant and all equipment, (pp)
fixtures and appurtenances to be altered or installed by or on behalf of Creative 
Vancouver within the New Plant Premises; 

 “Nominee” has the meaning ascribed in section 6.7; (qq)

 “Non-Recourse Party” has the meaning attributed to it in section 6.2; (rr)

 “Parking Agreement” has the meaning ascribed to it in section 7.1; (ss)

 “Permitted Encumbrances” means: (tt)

(i) Charges registered against title to the Lands as of the third (3rd) Business 
Day prior to the date hereof; 

(ii) registered easements, rights of way, covenants and other similar charges 
granted  in the ordinary course by any Governmental Authority, service 
provider or public utility in connection with the Project and that do not 
materially affect or interfere with the use or operation of, or intended use or 
operation of, the Utility Assets; and 
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(iii) reservations, limitations, provisos and conditions expressed in any original 
grant from the Crown; 

 “person” or “personnel” includes any firm, corporation, individual, or other entity; (uu)

 “Plans and Specifications” means, collectively, the Developer Plans, the Project (vv)
Utility Infrastructure Plans and the BC Place Plant Plans;  

 “Project” means the entire development on the Lands intended to be constructed (ww)
by the Developer (on its own account or on behalf of Creative Vancouver), which 
shall include the New Office, the New Plant Premises, commercial office space and 
retail units; 

 “Project Utility Infrastructure” means the New Plant and the Ancillary (xx)
Equipment to be altered or installed within the Project; 

 “Project Utility Infrastructure Plans” means the plans and specifications for the (yy)
design and construction of the Project Utility Infrastructure as referenced and more 
particularly described in Schedule C, which include: 

(i) plans and descriptions setting out the design, specifications and locations of 
the Project Utility Infrastructure; and 

(ii) particulars of any restrictions on access to or from or movement within the 
Lands necessitated by the installation of the Project Utility Infrastructure, 

as amended from time to time in accordance with the provisions of this 
Agreement; 

 “Property Taxes” means all taxes, rates, duties, levies, assessments and any (zz)
similar taxes or charges whatsoever that are levied, imposed, or assessed by any 
competent authority against or in respect of the Lands or upon the registered owner 
of the Lands in respect of the Lands, including: 

(i) amounts levied, imposed, or assessed in substitution for or in lieu of any 
such taxes, and 

(ii) amounts levied, imposed, or assessed for education, schools, and local 
improvements; 

 “Referee” means an independent expert with the appropriate credentials and (aaa)
experience mutually agreed to by the Developer and Creative Vancouver; provided,  
however, that if the Developer and Creative Vancouver cannot agree upon a single 
independent expert, each party shall within 5 Business Days appoint an 
independent expert, and the two experts so appointed will within 5 Business Days 
appoint a third independent expert, who shall be the chairman of the proceeding 
and all references to the Referee herein will refer to such panel of 3 independent 
experts so appointed; 

 “Remainder” means the legal parcel, which was formerly part of the Lands, (bbb)
constituting the portion of the Lands that are not within the Airspace Parcels; 

 “Responsibilities Matrix” means a responsibility matrix describing certain (ccc)
responsibilities of the Developer and of Creative Vancouver with respect to the 
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New Plant Premises, the New Office, the BC Place Plant and the Project Utility 
Infrastructure, as set out in Schedule G; 

 “Stabilization Date” means the date upon which the latest of the following occurs: (ddd)

(i) the Lands are subdivided such that the Trust Property is contained in the 
Remainder and the New Plant Premises and the New Office are contained in 
the Airspace Parcels, or an equivalent form of tenure expressly 
contemplated in this Agreement (if required pursuant to the terms of this 
Agreement); 

(ii) the Statutory Right of Way, the Access Agreements and Parking Agreement 
have been registered against title to the Remainder; 

(iii) legal title to the Remainder has been transferred to the Developer or a 
nominee of the Developer; and 

(iv) legal title to Airspace Parcels is registered in the name of Creative 
Vancouver free and clear of all Encumbrances (other than Permitted 
Encumbrances); 

 “Service Commencement Date” means: (eee)

(i) in relation to the BC Place Plant, the date specified as the Service 
Commencement Date in Section 3.8(a); and  

(ii) in relation to the Project Utility Infrastructure, the date specified as the 
Service Commencement Date in Section 3.8(b); 

 “Statutory Right of Way” means the statutory rights of way to be registered in the (fff)
LTO against title to the Remainder, which include, inter alia, a right of way and 
covenant which grants Creative Vancouver and its agents, contractors and 
employees the right of access on, over and under the applicable portions of the 
Lands and within and through the applicable portions of the Project for the purpose 
of constructing, operating, maintaining, repairing, replacing, relocating and 
upgrading the Ancillary Equipment from time to time located on the Lands; 

 “Substantial Completion” means the issuance by the appropriate Consultant of a (ggg)
certificate of completion with respect to the head contract for the Project or to any 
head contract with respect to a component of the Project, as applicable in the 
relevant context of this Agreement, in accordance with the terms of the Builders 
Lien Act (British Columbia); 

 “Tax Allocation Agreement” shall mean the tax allocation agreement dated the (hhh)
Effective Date between Creative Vancouver, the Developer, Westbank, Emanate 
and Creative Canada governing the allocation of taxes with respect to the Project; 

 “Transfer Agreement” means the transfer agreement to be entered into between (iii)
Creative Vancouver and the Developer Related Party substantially in the form 
attached hereto as Schedule H; 
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 “Transfer” means the transfer of all of the beneficial interest in the Trust Property (jjj)
by Creative Vancouver to the Developer pursuant to the terms of the Transfer 
Agreement; 

 “Trust Property” means the lands, spaces, and improvements located on or (kkk)
forming part of the Lands that are not the Utility Assets, as such lands, spaces and 
improvements may be relocated and otherwise altered in accordance with the terms 
of this Agreement; 

 “Utility Assets”, prior to the Stabilization Date, means: (lll)

(i) the Existing Plant and the Existing Office; subject to the rights of alteration 
contained in this Agreement; 

(ii) the Alternate Offices;  

(iii) the New Plant Premises and the New Office under construction; and 

(iv) the Ancillary Equipment; and 

following the Stabilization Date, “Utility Assets” shall mean: 

(v) the Airspace Parcels, the New Plant and all other fixtures, furniture and 
equipment contained in the Airspace Parcels; 

(vi) the Ancillary Equipment; and 

(vii) the Statutory Right of Way, 

all as may be relocated and otherwise altered in accordance with the terms of this 
Agreement; 

“Utility Taxes” means all taxes, rates, duties, levies, and assessments whatsoever (mmm)
imposed upon Creative Vancouver by any competent authority that are attributable 
solely to the activities of Creative Vancouver as a utility provider, excluding any 
Property Taxes. 

1.2 INTERPRETATION 
For the purposes of this Agreement: 

 any reference in this Agreement to a section, subsection, paragraph, subparagraph (a)
or Schedule is a reference to the appropriate section, subsection, paragraph, 
subparagraph or Schedule in or to this Agreement; 

 if any provision of this Agreement or any part hereof is found or determined to be (b)
invalid, it will be severable and severed from this Agreement and the remainder of 
this Agreement will be construed as if such invalid provision or part had been 
deleted from this Agreement; 

 this Agreement and all matters arising hereunder will be governed by and construed (c)
in accordance with the laws of British Columbia, which will be deemed to be the 
proper law hereof, and the courts of British Columbia will have the exclusive 
jurisdiction to entertain and determine all claims and disputes arising out of or in 
any way connected with this Agreement, subject to any arbitration or dispute 
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resolution provisions contained herein, and the validity, existence and 
enforceability hereof; 

 the headings used in and the organization of this Agreement are solely for (d)
convenience of reference and will not in any way affect, limit, amplify or modify 
the terms hereof and will not be construed in any way to be part of this Agreement 
in the interpretation hereof; 

 the words “herein”, “hereof” and “hereunder” and words of similar import refer to (e)
this Agreement as a whole and not to any particular article, section, subsection, 
paragraph, subparagraph or other subdivision or schedule of this Agreement; 

 the word “including”, when following any general statement, term or matter, will (f)
not be construed to limit such general statement, term or matter to the specific items 
or matters set forth immediately following such word or to similar items or matters, 
but will be construed to refer to all other items or matters that could reasonably fall 
within the scope of such general statement, term or matter, whether or not non-
limiting language (such as “without limitation”, “but not limited to” or words of 
similar import) is used with reference thereto; 

 words importing the masculine gender include the feminine or neuter gender and (g)
words in the singular include the plural, and vice versa; 

 any reference to a statute includes and is a reference to such statute and to the (h)
regulations made pursuant thereto, with all amendments made thereto and in force 
from time to time, and to any statutes or any regulations that may be passed which 
have the effect of supplementing or superseding such statutes or regulations; and 

 all references to monetary amounts in this Agreement are references to Canadian (i)
dollars. 

1.3 SCHEDULES. 
The following are the Schedules to this Agreement, each of which is an integral part hereof: 

 Schedule A - Description of the Lands 

 Schedule B - Existing Plant and Existing Office 
 Schedule C - Plans and Specifications 

 Schedule D - Budget 

 Schedule E - Construction Schedule  

 Schedule F - Design, Change Order and Cost Control Processes 

 Schedule G - Responsibilities Matrix 

 Schedule H - Transfer Agreement 
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1.4 CONDITIONS PRECEDENT 
 The obligations of the parties under this Agreement in respect of, in relation to or (a)

arising on or after the Effective Date shall be conditional upon obtaining any 
approvals of the BCUC which may be required in respect of this Agreement and the 
Transfer. 

 The obligation of Creative Vancouver to transfer the Trust Property to the (b)
Developer under this Agreement and the Transfer Agreement, and Creative 
Vancouver’s obligations in respect of, in relation to or arising on or after the 
Effective Date, shall be conditional upon Creative Vancouver securing financing to 
ensure the continuity of its operations as a utility provider from the Effective Date 
until the Stabilization Date, which financing may include conventional financing 
from a third party institutional lender or support from the Developer in accordance 
with Section 6.1, or both, all on terms and conditions as are acceptable to Creative 
Vancouver, in its sole discretion.   

ARTICLE 2  
DECLARATION OF TRUST 

2.1 DECLARATION OF TRUST 
 Creative Vancouver declares that from and after the Effective Date: (a)

(i) it will hold and will continue to hold all legal right, title and interest in the 
Trust Property, and benefits derived therefrom, as a bare trustee in trust for 
the benefit of the Developer in accordance with the terms of this Agreement; 
and 

(ii) it has no beneficial interest or property rights whatsoever in the Trust 
Property and shall hold legal title to the Trust Property in accordance with 
the terms of this Agreement as a bare trustee for the Developer. 

 Subject to Sections 6.5 and 6.6, from and after the Effective Date, as trustee of the (b)
Trust Property, Creative Vancouver shall: 

(i) have no powers and responsibilities with respect to the Trust Property; 

(ii) at all times and from time to time deal with the Trust Property only in 
accordance with this Agreement and with the written authorization and 
direction of the Developer, and not otherwise deal with or purport to take 
any action in connection with the Trust Property;  

(iii) give the Developer prompt written notice of any and all notices, suits, 
claims, actions, causes of action, demands, assessments, tax levies, or other 
information which it may from time to time receive relating to or affecting 
the Trust Property; and 

(iv) not impede the access of the Developer’s employees, engineers, agents and 
advisors to any area forming part of the Trust Property, except as may be 
required by Applicable Laws or the standards of a prudent utility operator. 
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 The parties hereby confirm that title to their respective interests in the Lands is and (c)
will be held by them as set out in this Agreement.  

 From and after the Effective Date, the Developer will exclusively beneficially own (d)
and, subject only to the terms of this Agreement, shall continue to exclusively 
beneficially own and be beneficially entitled to all tangible and intangible property, 
rights, title and interest that from time to time comprise the Trust Property and the 
Remainder.  

 From and after the Effective Date, Creative Vancouver will exclusively beneficially (e)
own and, subject only to the terms of this Agreement, shall continue to exclusively 
beneficially own and be beneficially entitled to all tangible and intangible property, 
rights, title and interest that from time to time comprise the Utility Assets and the 
Airspace Parcels.  

 On the Stabilization Date, Creative Vancouver shall surrender to the Developer any (f)
residual interest it may have in and to the Remainder. 

ARTICLE 3  
DETAILED DESIGN AND CONSTRUCTION 

3.1 PROJECT COMMITTEE 
 As soon as practicable following entry into this Agreement, the Developer and (a)

Creative Vancouver will set up a committee (the “Project Committee”) to 
coordinate detailed design and construction activities in respect of the New Plant 
Premises, the New Office, the Project Utility Infrastructure and the BC Place Plant, 
including reviewing and approving changes in design or Change Orders by either 
party.  

 The Project Committee will be composed of one member appointed by the (b)
Developer, one member appointed by Creative Vancouver and one member 
appointed by Emanate.   

 The Project Committee will meet on a regular basis or on the request of either (c)
Creative Vancouver or the Developer, but in any event not less frequently than 
monthly, to discuss the progress, timelines and milestones relating to or in 
connection with the design and construction of the BC Place Plant, the New Plant 
Premises, the New Office, and the Project Utility Infrastructure. Each member will, 
on an on-going basis, provide copies to the other members of any information and 
documentation relating to or in connection with the construction of the New Plant 
Premises, the New Office, the BC Place Plant and the Project Utility Infrastructure, 
as applicable, with such information and documentation to be provided promptly to 
the Project Committee members and in any event no later than five Business Days 
prior to the date of any Project Committee meeting.  Upon the agreement of the 
Project Committee members, Consultants involved in the design process or 
Contractors involved in the construction process may attend meetings of the Project 
Committee from time to time. 
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 Each of the parties hereby confirms that each individual identified as a member of (d)
the Project Committee appointed by such party has or will have full authority to 
bind such party that such individual represents with respect to activities and 
decisions that require the approval of the parties hereunder.  

3.2 DETAILED DESIGN  
 Creative Vancouver shall have the responsibility and oversight for completing the (a)

detailed design of the BC Place Plant, the New Plant and the Ancillary Equipment, 
including for greater clarity those responsibilities assigned to Creative Vancouver 
in the Responsibilities Matrix, in consultation with the Developer in accordance 
with the provisions of Schedule F.    

 The Developer shall have responsibility and oversight for completing the detailed (b)
design of the New Plant Premises, New Office and spaces for Ancillary Equipment, 
including for greater clarity those responsibilities assigned to the Developer in the 
Responsibilities Matrix, in consultation with Creative Vancouver in accordance 
with the provisions of Schedule F.    

 Any amendments from time to time to the specifications, scope and preliminary (c)
design of the New Plant Premises, the New Office, BC Place Plant and Project 
Utility Infrastructure as set out in Schedule C will be made from time to time in 
accordance with the requirements set out in Schedule F. 

3.3 PROCUREMENT AND CONSTRUCTION 
New Plant Premises and New Office and the Project 

 After the BC Place Plant is completed and commissioned, the Developer will (a)
construct the New Plant Premises and the New Office, including for greater clarity 
performing the responsibilities of the Developer set forth in the Responsibilities 
Matrix. The construction shall be completed in accordance with the Developer 
Plans at the cost and expense of Creative Vancouver with the Developer 
subsidizing and reimbursing (or paying directly to applicable counterparties on 
Creative Vancouver’s behalf) aggregate (when aggregated with all other subsidized 
costs hereunder) costs in excess of the CEV Amount, as more particularly set out in 
Section 3.6 and Schedule F. The Developer will not deviate from such Developer 
Plans in any material respect unless revised Developer Plans with respect to any 
such deviation are submitted to Creative Vancouver for its review and approval 
under Schedule F. 

 Subject to Section 3.3(l), the Developer will obtain, at the Developer’s cost and (b)
expense, all required permits and approvals from Governmental Authorities in 
connection with the construction of the New Plant Premises and the New Office.  

 The construction of the New Plant Premises will require multiple shutdowns of the (c)
Existing Plant, which will be scheduled by the Developer with the approval of 
Creative Vancouver as set out in the Construction Schedule. Notwithstanding the 
foregoing, the Developer will not request any shutdowns of the Existing Plant until 
such time as the BC Place Plant is Functional. The Developer will not be 
responsible for any loss of capacity during the specified period of time that Creative 
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Vancouver approved for the shutdown of the Existing Plant. The Developer will be 
responsible, and shall compensate Creative Vancouver, for any Losses (including, 
for the avoidance of doubt, lost revenue and similar consequential damages) 
incurred or suffered by Creative Vancouver if there is any delay (other than any 
delay caused by the gross negligence of Creative Vancouver) (i) in restarting the 
Existing Plant, or (ii) in the construction of the New Plant Premises that causes a 
delay in the installation and commissioning of the New Plant at the time that it is 
scheduled to be operational. For greater clarity, the Developer will be not 
responsible for any Losses (including, for the avoidance of doubt, lost revenue and 
similar consequential damages) incurred and suffered by Creative Vancouver if a 
scheduled shutdown is initiated by Creative Vancouver for the purposes of 
installation and commissioning of the Project Utility Infrastructure (except to the 
extent such Losses are contributed to by the Developer’s negligence or misconduct 
of its failure to perform its obligations under this Agreement).  The dates between 
which service from the Existing Plant is shut down and service from the New Plant 
is commenced shall be as set out in the Construction Schedule, unless any deviation 
therefrom is submitted to Creative Vancouver for its review and approval, such 
approval not to be unreasonably withheld or delayed.   

 The Developer shall permit Creative Vancouver, and its employees, Contractors, (d)
engineers, Consultants, agents and advisors, at all reasonable times and upon 
reasonable notice, to enter upon the applicable portions of the Lands in order to 
monitor the construction of the New Plant Premises and the New Office, subject to 
the Developer’s reasonable safety protocols.  If Creative Vancouver, in exercising 
its rights under this subsection 3.3(d), causes any damage to the Lands or any 
improvement thereon, Creative Vancouver shall promptly make good any such 
damage caused to the Lands or such improvements by restoring such property to a 
condition at least as good as it or they were in prior to such damage. 

 The Developer shall minimize reduction in capacity of the utility business of (e)
Creative Vancouver, save for the shutdowns of the Existing Plant that have been 
approved by Creative Vancouver, so as to avoid or minimize any degradation or 
disruption of service to the customers of Creative Vancouver or disruption to the 
business of Creative Vancouver as a result of the construction of the Project.  

 The Developer will diligently and continuously pursue, and use all commercially (f)
reasonable efforts to complete, the construction of the Project on an expeditious 
basis (to no less a standard than a reasonably prudent large-scale high-rise real 
estate developer). 

 Except as provided in Sections 6.5 and 6.6, the Developer shall minimize, to the (g)
extent possible, the need for any action to be taken by Creative Vancouver in 
respect of any Project matters not related to the New Plant Premises or the New 
Office. Execution of documents related to the Project which are required from 
Creative Vancouver as registered owner of the Lands shall be at the cost of the 
Developer, without recourse to Creative Vancouver or any Creative Vancouver 
Indemnitee and with full indemnification of Creative Vancouver and the Creative 
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Vancouver Indemnitees by the Developer and Westbank (on a joint and several 
basis) in connection therewith.   

 Within 60 days following the Substantial Completion of each of the New Plant (h)
Premises and the New Office, the Developer shall provide Creative Vancouver with 
complete and accurate as-built drawings and specifications and all Consultants’ 
reports relating to the same. 

 After the BC Place Plant is Functional, the Developer, at its cost, shall be permitted (i)
to temporarily shut down and remove certain of Creative Vancouver’s utility 
equipment located on the Lands, including the Ancillary Equipment located on the 
Lands as at the date hereof and equipment located inside of the Existing Plant, 
provided that Creative Vancouver has given its prior written approval to such 
removal, which approval shall not be unreasonably withheld or delayed.  The 
parties acknowledge that three of the six existing gas boilers located in the Existing 
Plant, and equipment ancillary thereto, will remain in their current location on the 
Lands for the duration of the construction of the New Plant Premises (and the 
Developer shall be responsible for any damage thereto during any construction 
activities that are procured or directed by, or the responsibility or in the control of, 
the Developer).   

 Subject to Sections 3.3(g), 6.5 and 6.6, Creative Vancouver will, at the cost and (j)
expense of the Developer, take any lawful actions reasonably requested by the 
Developer for the purpose of complying with Applicable Laws in connection with 
the Lands, the Trust Property, or the Project. 

 Nothing in this Agreement shall be construed as preventing or prohibiting the (k)
Developer from commencing the demolition of existing buildings on the Lands, the 
excavation for the Project or the construction of the Project prior to the completion 
and commissioning of the BC Place Plant, other than in respect of matters requiring 
the prior approval of Creative Vancouver pursuant to the terms of this Agreement, 
including, without limitation, in respect of any action that would likely result in a 
degradation or disruption of service to customers of Creative Vancouver.    
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Project Utility Infrastructure  

 Subject to Section 3.6 and Schedule F, Creative Vancouver will obtain, at the (l)
Developer’s cost and expense, the required permits and approvals from 
Governmental Authorities as set out in the Responsibilities Matrix (the 
“Designated Creative Vancouver Permits”) (and the Developer will cooperate 
with Creative Vancouver in connection therewith) and will procure, construct, and 
commission the Project Utility Infrastructure, including for greater clarity the 
responsibilities of Creative Vancouver in the Responsibilities Matrix, and carry out 
all other work permitted or required under this Agreement in a good and 
workmanlike and professional manner, consistent with industry standards and in 
compliance with all Applicable Laws. The Developer shall be responsible for 
obtaining any required permit and approval from Governmental Authorities, other 
than the Designated Creative Vancouver Permits, in connection with the Project 
Utility Infrastructure, and Creative Vancouver will cooperate with the Developer in 
connection therewith. 

 Creative Vancouver will not deviate from the Project Utility Infrastructure Plans in (m)
any material respect unless revised Project Utility Infrastructure Plans with respect 
to any such deviation are submitted to the Developer for its review and approval as 
to cost under Schedule F. 

 Creative Vancouver will only install the Project Utility Infrastructure within the (n)
New Plant Premises or in such other locations on the Lands as are set out in the 
Project Utility Infrastructure Plans and approved by the Developer, such approval 
not to be unreasonably withheld or delayed. 

 Prior to commencing any work within the Lands in connection with the initial (o)
construction and installation of the Project Utility Infrastructure outside of the 
periods contemplated in the Construction Schedule, Creative Vancouver will 
provide the Developer with no fewer than 5 Business Days’ written notice of the 
proposed work and location within the Lands, as well as estimated commencement 
and completion times. If within 3 Business Days of the Developer’s receipt of such 
notice the Developer reasonably requests in writing that Creative Vancouver 
reschedule such proposed work for a bona fide reason (such as, without limitation, 
conflicting pre-scheduled construction operations in respect of the Project), 
Creative Vancouver will reschedule such work to accommodate the Developer’s 
request; provided that Developer shall not be permitted to make such requests more 
than 6 times in any trailing 12-month period without the approval of Creative 
Vancouver. 

 Within 60 days of Substantial Completion of the construction of the Project Utility (p)
Infrastructure, Creative Vancouver will provide the Developer with complete and 
accurate as-built drawings and specifications with respect to the Project Utility 
Infrastructure and all Consultants’ reports relating to the same. 
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BC Place Plant 

 Subject to Section 3.6 and Schedule F, Creative Vancouver will obtain all required (q)
permits and approvals from Governmental Authorities as set out in the 
Responsibilities Matrix and will procure, construct, and commission the BC Place 
Plant, including for greater clarity performing the responsibilities of Creative 
Vancouver in the Responsibilities Matrix, and carry out all other work permitted or 
required under this Agreement in a good and workmanlike and professional 
manner, consistent with industry standards, in accordance with the terms of the BC 
Place SRW and in compliance with all Applicable Laws. 

 Creative Vancouver will not deviate from the BC Place Plant Plans in any material (r)
respect unless revised BC Place Plant Plans with respect to any such deviation are 
submitted to the Developer for its review and approval as to cost under Schedule F. 

 Within 60 days of Substantial Completion of the construction of the BC Place (s)
Plant, Creative Vancouver will provide the Developer with complete and accurate 
as-built drawings and specifications with respect to the BC Place Plant and all 
Consultants’ reports relating to the same. 

3.4 RELOCATION OF EXISTING OFFICE 
 At least thirty (30) days prior to the commencement of demolition of the existing (a)

building on the Lands for the Project, the Developer shall provide to Creative 
Vancouver, at the Developer’s sole cost and expense, offices that are located within 
a reasonable proximity to the Existing Office (for the avoidance of doubt, in or 
around Downtown Vancouver) and provide adequate space for the administrative 
support of the functions of the utility in the interim period (the “Alternate 
Offices”). The Developer shall make the Alternate Offices available to Creative 
Vancouver until the later of the Stabilization Date or the date upon which the New 
Office is capable of being occupied and an occupancy permit is provided in respect 
thereof by the applicable Governmental Authority. 

 The selection of the Alternate Offices shall be subject to the approval of Creative (b)
Vancouver, acting reasonably. 

 If the Developer is required to enter into a lease (the “Office Lease”) to secure the (c)
Alternate Offices, the Office Lease will be subject to the approval of Creative 
Vancouver, acting reasonably. Upon approval by Creative Vancouver, if the 
Developer enters in the Office Lease: 

(i) the Developer, or an Affiliate of the Developer, shall be the tenant under the 
Office Lease with the right to sublet or license the use of the Alternate 
Offices to Creative Vancouver, and the Office Lease shall provide that the 
Developer shall be solely responsible for all financial obligations, including 
the obligation to take out and maintain tenant’s insurance; 

(ii) Creative Vancouver shall comply with all obligations of the tenant under the 
Office Lease, except for any financial obligations, and shall not take any 
action, or permit any action to be taken, that would constitute a breach under 
the Office Lease; and 
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(iii) Creative Vancouver shall indemnify and save harmless the Developer from 
all losses, claims, demands, expenses, including legal expenses on a 
solicitor-client basis, and judgments against the Developer arising from or 
connected with a failure of Creative Vancouver to comply with all 
obligations of a tenant under the Office Lease, excepting financial 
obligations or obligations to maintain insurance, or to refrain from any acts 
constituting a breach under the Office Lease, or connected with any 
negligent act or omission or wilful misconduct on the part of Creative 
Vancouver or its agents, contractors, employees, or servants connected with 
the use and occupation of the Alternate Offices.  

 Prior to granting possession of the Alternate Offices to Creative Vancouver, the (d)
Developer shall, at its sole cost and expense, and, perform all such work that may 
be necessary to make the Alternate Offices fit for purposes as a general office based 
on plans approved by the Developer and Creative Vancouver, each acting 
reasonably. 

 If the Alternate Offices become unavailable for a reason other than a breach of the (e)
Office Lease, a negligent act or omission, or wilful misconduct on the part of 
Creative Vancouver, the Developer shall, promptly, provide new comparable and 
suitable premises to Creative Vancouver as the Alternate Offices. All terms of this 
section 3.4 shall apply to such new premises and any lease of such new premises. 

 If the Alternate Offices become unavailable due a breach of the Office Lease, a (f)
negligent act or omission, or wilful misconduct on the part of Creative Vancouver, 
the Developer shall have no obligation to continue to provide Alternate Offices to 
Creative Vancouver. 

3.5 PROJECT MATTERS 
Creative Vancouver and the Developer agree that: 

 Access to Lands and Utility Assets 

 prior to the Stabilization Date, the Developer and the Developer’s employees, (a)
engineers, agents, and advisors shall, upon reasonable notice to Creative 
Vancouver, have the right and licence at all times to enter into and access the 
Utility Assets for the purpose of carrying out and performing the construction of the 
Project and any matter ancillary thereto, provided that the Developer shall proceed 
in a manner that does not, except as provided in this Agreement, materially 
interfere with Creative Vancouver’s business or the Utility Assets and shall comply 
with all site safety rules and requirements of the General Contractor; 

 prior to the Stabilization Date, Creative Vancouver and Creative Vancouver’s (b)
employees, engineers, agents, and advisors shall, upon reasonable notice to the 
Developer, have the right and licence at all times to enter into and access the Lands 
and the Project for the purpose of carrying out and performing the construction of 
the Project Utility Infrastructure and any matter ancillary thereto, provided that 
Creative Vancouver shall proceed in a manner that does not, except as provided in 
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this Agreement, materially interfere with the Developer’s construction of the 
Project; 

 prior to the Stabilization Date, Creative Vancouver and Creative Vancouver’s (c)
employees, engineers, agents and advisors shall have full, free and uninterrupted 
right and licence at all times during the day to access, pass, repass, enter and be in, 
on and under the  Lands, on foot or by vehicle, with or without machinery and 
equipment, for the purpose of operating the Utility Assets and any matter ancillary 
thereto, provided that, subject to requirements imposed on Creative Vancouver by 
Applicable Laws or its requirement to act as a prudent utility operator, Creative 
Vancouver shall proceed in a manner that does not materially interfere with the 
Developer’s construction of the Project and shall comply with all site safety rules 
and requirements of the General Contractor;  

Parking 

 from and after the Effective Date and until the Stabilization Date, the Developer (d)
shall ensure that Creative Vancouver shall have continuous use of four (4) parking 
stalls located within a reasonable distance from the Lands and access to loading 
space as reasonably required for deliveries of equipment and supplies that are 
coordinated and scheduled with the Developer in advance;   

 from and after the Stabilization Date, the Developer shall ensure that Creative (e)
Vancouver shall have continuous exclusive use of four (4) parking stalls and 
continuous non-exclusive use of two (2) Class B loading stalls on or adjacent to the 
Lands; 

Compliance 

 the Developer shall construct the Project, including the New Plant Premises and the (f)
New Office, in accordance with applicable permits, building codes, licences, laws 
and regulations, including the Workers Compensation Act, RSBC 1996, c. 492 
(“Workers Compensation Act”) and all regulations thereto, all requirements of 
the City, and the standard of care of a reasonably prudent large-scale high-rise real 
estate developer; 

 Creative Vancouver shall construct the Project Utility Infrastructure and the BC (g)
Place Plant in accordance with applicable permits, building codes, licences, laws 
and regulations, including the Workers Compensation Act and all regulations 
thereto, all requirements of the City, and the standard of care of a reasonably 
prudent developer of utility infrastructure and any portion of such work which is 
contracted to the Developer shall be similarly constructed;  

 during any period in which Creative Vancouver holds legal title to the Trust (h)
Property in trust for the Developer pursuant to this Agreement, the Developer will, 
for purposes of the Workers Compensation Act, be the prime contractor (as defined 
in the Workers Compensation Act) in respect of the Project (or will cause its 
contractor to assume the responsibility of the prime contractor) and will comply 
with the Workers Compensation Act and all regulations and applicable orders 
thereunder (or will cause such contractor to so comply) and will provide Creative 
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Vancouver from time to time, upon request of Creative Vancouver, with all such 
reports and information as Creative Vancouver may reasonably require to ensure 
that the Developer and Creative Vancouver have complied with their respective 
obligations under the Workers Compensation Act; 

 the Developer will not permit any claims of builders’ liens or certificates of (i)
pending litigation with respect to such liens related to its actions on the Lands to be 
registered against the Lands, will forthwith cause any such builders’ liens or 
certificates of pending litigation to be discharged from the Lands and will 
indemnify and hold Creative Vancouver and the Creative Vancouver Indemnitees 
harmless against any and all costs, loss and expenses of whatever kind incurred by 
Creative Vancouver and the Creative Vancouver Indemnitees with respect to or 
arising out of such builders’ liens or certificates of pending litigation.  This 
provision will survive any termination of this Agreement; and 

 from and after the Effective Date, every written document, instrument or other (j)
agreement entered into by the Developer (or by Creative Vancouver as nominee 
and bare trustee for the Developer) with third parties in respect of the Project 
(including purchase and sale agreements, leases and construction contracts) shall, 
unless otherwise approved in writing by Creative Vancouver, (i) disclose that 
Creative Vancouver holds legal title to the Trust Property as nominee and bare 
trustee for the benefit of the Developer and (ii) subject to any other requirements 
under this Agreement that may be more onerous, contain provisions to the effect 
that only Creative Vancouver’s interest in the Lands shall be bound thereby and 
that the obligations thereunder are not otherwise personally binding upon Creative 
Vancouver nor shall resort be had to any other assets or property of Creative 
Vancouver. 

3.6 PROJECT COSTS 
 Creative Vancouver will be responsible for the costs and expenses of the BC Place (a)

Plant, the New Plant Premises, the New Plant, the Ancillary Equipment, and the 
New Office with such costs and expenses being paid in the manner set out in 
Section 8.1.  Creative Vancouver will also be responsible for other costs that are its 
responsibility in accordance with the provisions of Schedule F.  The Developer will 
be responsible for the payment of the costs associated with the preparation and 
finalization of the Plans and Specifications.  

 Creative Vancouver will pay for costs in accordance with the provisions of (b)
Schedule F at the time such costs are payable pursuant to invoices issued by the 
applicable Consultants or Contractors. 

 Where third party Consultants or Contractors costs are invoiced directly to Creative (c)
Vancouver, whether under contracts entered into by Creative Vancouver or 
otherwise, and such costs are not payable by Creative Vancouver in accordance 
with the provisions of Schedule F, Creative Vancouver will approve the invoice for 
such costs and deliver to the Developer such invoice within 10 days of receipt of 
such invoice by Creative Vancouver.  The Developer shall pay the costs of any 
such invoice so delivered to the Developer in accordance with the terms of such 
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invoice, provided the costs are within the scope of the Budget, which payment shall 
be made directly to the applicable third party Consultants or Contractors as a 
subsidy to Creative Vancouver or an advance in respect of the CEV Amount, as 
applicable, in accordance with Section 8.1.  

 The cost of the time expended by Creative Vancouver’s personnel in connection (d)
with the design, construction and oversight of the New Plant Premises, the Project 
Utility Infrastructure and the BC Place Plant up to the aggregate amount included in 
the Budget as determined pursuant to Schedule F shall be a cost of the Project.  
Creative Vancouver shall report on a monthly basis the cumulative total of such 
costs which will be calculated based on the applicable hourly rate of the Creative 
Vancouver personnel multiplied by the number of hours expended by such Creative 
Vancouver personnel.  The applicable hourly rate shall reflect the fully loaded cost 
of each employee involved, being aggregate salary and benefits divided by annual 
working hours, with no mark up by Creative Vancouver.  For greater certainty, all 
time expended by Creative Vancouver personnel shall be appropriate to the work 
completed by such Creative Vancouver personnel in connection with the design, 
construction and oversight of the New Plant Premises, the Project Utility 
Infrastructure and the BC Place Plant and shall be included in the Budget. The costs 
shall be paid by Creative Vancouver, to the extent of the CEV Amount in the 
aggregate and the costs payable pursuant to Schedule F, and thereafter by the 
Developer as a subsidy to Creative Vancouver.  Creative Vancouver will not charge 
the Developer for any time expended by Creative Vancouver’s personnel in 
connection with or arising from any Creative Vancouver Design Amendment or 
Change Orders initiated by Creative Vancouver, unless the Developer is 
responsible for the payment of any costs associated with such Creative Vancouver 
Design Amendment or Change Orders pursuant to Schedule F. 

3.7 INSPECTIONS AND DEFICIENCIES 
 A representative of Creative Vancouver and a representative of the Developer shall (a)

inspect the New Plant Premises and the New Office as soon as reasonably possible 
after the Substantial Completion of each such component, such inspection to be at a 
reasonable time or times designated by the Developer and acceptable to Creative 
Vancouver. 

 At the conclusion of each such inspection, a list of any deficiencies in respect of the (b)
relevant component shall be prepared and signed by Creative Vancouver and the 
Developer. The Developer will commence remedying such Deficiencies within 
thirty (30) days after the preparation and execution of such list (or, in cases of 
material deficiencies that affect the functionality or safety of the New Plant 
Premises or the New Office, as applicable, immediately thereafter) and will 
thereafter diligently and continuously pursue to completion the remedying of such 
deficiencies on an expeditious basis in accordance with the Developer Plans. 

 If the Developer has not commenced remedying any Deficiencies within the 30-day (c)
period referred to in subsection 3.7(b) or, after having commenced remedying such 
Deficiencies within such period, if the Developer thereafter ceases to diligently and 



26 

 

MT DOCS 17661235 

continuously pursue to completion the remedying of such Deficiencies for a period 
of five (5) days following receipt of written notice of such failure, then:  

(i) Creative Vancouver shall be entitled to, but not obligated to, deliver a notice 
to the Developer setting out in reasonable detail the work which Creative 
Vancouver requires the Developer to carry out in order to remedy such 
deficiencies; 

(ii) if the Developer has not completed such work within fifteen (15) days after 
receipt of such notice, then Creative Vancouver shall be entitled to carry out 
or complete such work; and 

(iii) within thirty (30) days of receipt of an invoice or invoices for costs incurred 
by Creative Vancouver in carrying out or completing such work,  the 
Developer shall pay the amount indicated on such invoice or invoices to 
Creative Vancouver, plus an administrative fee equal to five percent (5%) of 
the amount indicated on such invoice or invoices. 

3.8 COMMISSIONING PROCESS 
 Following completion of the construction and installation of the BC Place Plant, (a)

Creative Vancouver will commence the commissioning process for the BC Place 
Plant and carry out applicable equipment and instrumentation testing, upon 
satisfactory completion of which Creative Vancouver will obtain certification under 
seal from an independent professional engineer that the BC Place Plant is 
Functional.  Creative Vancouver will give the Developer prompt notice of the date 
on which it receives such certification that the BC Place Plant is Functional.  The 
first day of the first calendar month that immediately follows the date on which 
Creative Vancouver gives such notice to the Developer will be the Service 
Commencement Date for the BC Place Plant. 

 Following completion of the construction and installation of the Project Utility (b)
Infrastructure, Creative Vancouver will commence the commissioning process for 
the Project Utility Infrastructure and carry out applicable equipment and 
instrumentation testing, upon satisfactory completion of which Creative Vancouver 
will obtain certification under seal from an independent professional engineer that 
the Project Utility Infrastructure is Functional.  Creative Vancouver will give the 
Developer prompt notice of the date on which it obtains such certification that the 
Project Utility Infrastructure is Functional.  The first day of the first calendar month 
that immediately follows the date on which Creative Vancouver gives such notice 
to the Developer will be the Service Commencement Date for the Project Utility 
Infrastructure. 

ARTICLE 4  
INSURANCE AND WARRANTIES 

4.1 INSURANCE 
 From the effective date of the Transfer until the Stabilization Date, the Developer (a)

will maintain or cause to be maintained in force, at its own cost, such insurance as a 
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prudent owner and developer would maintain for the Lands (including but not 
limited to construction insurance, workplace safety insurance and insurance in 
respect of any loss or damage suffered by Creative Vancouver to the Existing Plant 
or the New Plant during the course of construction of the Project).  In the case of 
insurance for property in which Creative Vancouver has an insurable interest, 
Creative Vancouver shall be named as a loss payee, and in all other cases, Creative 
Vancouver shall be named as an additional insured.  Such insurance policies shall 
otherwise be in the amounts, form and substance acceptable to the Developer and 
Creative Vancouver, each acting reasonably. 

 The Developer shall pay for any increases in the premiums for Creative (b)
Vancouver’s insurance policies (including director and officer insurance policies) 
connected with reasonable changes to such policies made to cover risks associated 
with Creative Vancouver holding legal title to the Trust Property pursuant to this 
Agreement. 

 For greater certainty, the Developer acknowledges and agrees that the covenant to (c)
insure set out in subsection 4.1(a) will in no way limit any indemnities granted by 
the Developer as set out in this Agreement. 

4.2 CONSTRUCTION WARRANTIES 
 The Developer will cause the General Contractor to grant to Creative Vancouver (a)

normal construction warranties equivalent to those contained in CCDC-2-2008 or 
as customarily available in respect the work undertaken by the General Contractor, 
for each of the completed New Plant Premises and the New Office, each such 
warranty having a term of one (1) year following the date of Substantial 
Completion of the relevant component. 

 The Developer will make reasonable commercial efforts to cause the General (b)
Contractor to obtain, for assignment to Creative Vancouver, normal warranties 
from all of the Contractors who carried out any work in respect of the New Plant 
Premises and the New Office.  All such warranties will be in writing and delivered 
to Creative Vancouver on the date of Substantial Completion of the relevant 
component. 

 The Developer shall advise Creative Vancouver of any required warranty work and (c)
shall make reasonable commercial efforts to cause the General Contractor or the 
relevant Contractor to perform the warranty work on a reasonably timely basis to 
the extent a prudent general contractor and owner would do so.  In particular, the 
Developer will continue to deal with Creative Vancouver as to the warranty work 
which is required and deal directly with the General Contractor and other third 
parties in arranging for such work to be done.  The Developer acknowledges that it 
is intended that Creative Vancouver will not be required to deal directly with the 
General Contractor, the Contractors, or any other Contractor or supplier in 
connection with the completion of any warranty work.  Costs incurred by the 
Developer in causing all construction warranties to be honoured will be part of the 
general conditions to any construction management agreement or general contract. 
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4.3 ASSIGNMENT OF MANUFACTURERS’ WARRANTIES 
On the Substantial Completion of the New Plant Premises and the New Office, the Developer 
will assign, or make commercially reasonable efforts to cause the relevant Contractor to assign, 
to Creative Vancouver the benefit of all manufacturers’ and suppliers’ warranties in respect of 
each component thereof to the extent that such warranties are assignable. 

ARTICLE 5  
TAXES AND COMMON EXPENSES 

From and after the Effective Date and until the Stabilization Date: 

5.1 UTILITY TAXES 
 Creative Vancouver shall pay all Utility Taxes when due to the taxing authority or (a)

authorities having jurisdiction. 

 Creative Vancouver shall indemnify and keep indemnified the Developer from and (b)
against payment for all losses, costs, charges, and expenses occasioned by or 
arising from any and all Utility Taxes and amounts of Property Taxes apportioned 
as Utility Taxes. 

5.2 DEVELOPMENT TAXES 
 The Developer shall pay all taxes, rates, duties, levies and assessments whatsoever (a)

associated with the Lands or the development of the Project (other than Utility 
Taxes and Property Taxes) when due to the taxing authority or authorities having 
jurisdiction. 

 The Developer shall indemnify and keep indemnified Creative Vancouver from and (b)
against payment for all losses, costs, charges, and expenses occasioned by or 
arising from any and all taxes, rates, duties, levies and assessments referred to in 
Section 5.2(a). 

5.3 PROPERTY TAXES 
 From and after the Effective Date and until the Stabilization Date, the parties shall (a)

equitably apportion the Property Taxes between Creative Vancouver and the 
Developer on the basis that the Property Taxes that are fairly attributable to 
Creative Vancouver’s business as a utility provider shall be apportioned to Creative 
Vancouver and all other Property Taxes shall be apportioned to the Developer; 
provided, however, if a rezoning bylaw permitting the Project is enacted, then:  

(i) in the year in which such bylaw is enacted, the Property Taxes that are 
allocated to the Utility Assets will be capped at the amount equal to the 
Property Taxes that were allocated to the Utility Assets the previous year 
pursuant to this Section 5.3(a) multiplied by a fraction having as its 
numerator the City’s property tax rate for property classified as “Class 2” by 
BC Assessment for the year in which such bylaw is enacted and as its 
denominator such property tax rate for the previous year; and 
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(ii) in each subsequent year, the Property Taxes that are allocated to the Utility 
Assets will be capped at an amount equal to the Property Taxes that were 
allocated to the Utility Assets the previous year multiplied by a fraction 
having as its numerator the City’s property tax rate for property classified as 
“Class 2” by BC Assessment for such year and as its denominator such 
property tax rate for the previous year. 

The parties agree that if such rezoning bylaw is enacted after the Property Taxes for 
the applicable year have been paid, then the parties will make such readjustments to 
the Property Taxes as may be required to ensure that the allocation is consistent 
with Sections 5.3(a)(i) and 5.3(a)(ii). 

 The Property Taxes payable by Creative Vancouver pursuant to Section 5.3(a) shall (b)
be reduced on a dollar-for-dollar basis by the amounts payable from time to time by 
Creative Vancouver under Section 4.2 of the BC Place SRW.  

 Creative Vancouver and the Developer shall each pay its respective share of (c)
Property Taxes to the taxing authority or authorities having jurisdiction when due. 

5.4 UTILITIES AND COMMON EXPENSES 
 If Creative Vancouver is billed directly and separately for the consumption of (a)

public utilities in respect of its business and its operations as a utility provider, it 
shall pay those billings when due. 

 The parties shall equitably apportion Common Expenses and costs of any public (b)
utilities that are not separately metered.  Any Common Expenses and public 
utilities costs that are fairly attributable to Creative Vancouver’s business and 
operations as a utility provider shall be apportioned to Creative Vancouver, and all 
other Common Expenses and public utility costs shall be apportioned to the 
Developer.   

 Creative Vancouver shall pay its respective share of Common Expenses and public (c)
utility costs to the Developer at the times and as directed by the Developer.  The 
Developer shall be responsible for ensuring that any invoices and accounts in 
respect of the same are paid when due. 

5.5 TAX ALLOCATION AGREEMENT 
Notwithstanding anything to the contrary in this Agreement, the parties acknowledge and agree 
that all tax matters relating to or arising in connection with or as a result of the Lands, the Trust 
Property or the Project, including but not limited to any indemnifications in favour of Creative 
Vancouver, will be subject to the provisions of the Tax Allocation Agreement. 

ARTICLE 6  
GOVERNANCE 

6.1 MORTGAGES AND CHARGES 
From and after the Effective Date and until the Stabilization Date, unless the parties otherwise 
agree in writing: 
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 Creative Vancouver shall not grant a registrable mortgage over its interest in the (a)
Lands; and 

 Creative Vancouver shall not be restricted from charging or granting security over (b)
its interests in the Utility Assets, including by way of a general security agreement, 
provided that any party obtaining the benefit of such a charge or security 
acknowledges, in a form reasonably acceptable to the Developer, that its charge or 
security shall be subject and subordinate to the rights of Creative Vancouver 
hereunder. 

Notwithstanding Section 6.1(a), subject to the prior mutual agreement of the Developer and 
Creative Vancouver, Creative Vancouver may be permitted to grant a registrable mortgage over 
the Lands in support of its corporate borrowings prior to the procurement by the Developer of 
construction financing for the Project, provided that Creative Vancouver will pay the Developer 
a market rate fee, mutually agreed to by the Developer and Creative Vancouver, each acting 
reasonably and in good faith, for the benefit of Creative Vancouver’s interim right to encumber 
the Trust Property. 

6.2 FINANCING RESTRICTIONS 
 From and after the Effective Date and until the Stabilization Date, unless the parties (a)

otherwise agree in writing, any indenture, security document, instrument, or other 
agreement entered into by the Developer or Westbank in respect of financing of the 
Project or otherwise charging the Project or the Lands shall include covenants from 
lenders or creditors thereunder: 

(i) not to take any recourse, or pursue any claim or proceeding against Creative 
Vancouver, its Affiliates or their respective shareholders, directors, officers, 
employees, agents, successors, and assigns (a “Non-Recourse Party”); 

(ii) not to take any recourse, or pursue any claim or proceeding against the 
Utility Assets; 

(iii) not to petition or otherwise invoke the bankruptcy, insolvency, or similar 
process against any Non-Recourse Party;  

(iv) not to pursue, seek, or agree to the appointment of a receiver, trustee, 
liquidator, or other similar official in respect of any Non-Recourse Party;  

(v) to allow Creative Vancouver to retain the Utility Assets notwithstanding any 
realization proceedings against the Developer or Westbank or foreclosure 
proceedings against the Lands and that in such event the lenders or creditors 
will be responsible for and will forthwith complete all of the obligations of 
the Developer under this Agreement relating to: 

(A) the completion and delivery of the New Plant Premises to Creative 
Vancouver, including the creation of the Airspace Parcels; and 

(B) the completion and delivery of the New Office to Creative 
Vancouver, including the creation of the Airspace Parcels, and the 
provision of the Alternate Office prior to such delivery, or the 
provision of adequate premises in lieu of the New Office 
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satisfactory to Creative Vancouver acting reasonably having regard 
to the Developer Plans for the New Office, 

to the same extent and effect as if such lender or creditor was the 
Developer; and  

(vi) acknowledging, in a form reasonably acceptable to Creative Vancouver, that 
its charge or security shall be subject and subordinate to the  rights of 
Creative Vancouver hereunder.  

 Forthwith following the performance by the Developer or, if applicable, the lenders (b)
under any financing of the Project or their assignees, of the obligations set out in 
Sections 6.2(a)(v)(A) and 6.2(a)(v)(B), Creative Vancouver shall deliver a written 
acknowledgment to the Developer, in a form reasonably required by the Developer 
or its lenders, acknowledging that such obligations have been fulfilled in 
accordance with the provisions of this Agreement. 

 Westbank and the Developer shall jointly and severally indemnify and save (c)
harmless Creative Vancouver from all losses, claims, demands, expenses, including 
legal expenses on a solicitor-client basis, and judgments against Creative 
Vancouver arising from or connected, either directly or indirectly, with any 
indenture, security document, instrument or other agreement entered into by the 
Developer or Westbank in respect of financing of the Project or otherwise charging 
the Project or the Lands.  

 The Developer and Westbank shall make best efforts, at their sole cost and expense, (d)
to oppose the consolidation of Creative Vancouver’s assets in the course of 
bankruptcy, insolvency, foreclosure, security realization, or similar proceeding 
involving the Developer or Westbank. 

6.3 PURPOSE OF DEVELOPER 
From and after the Effective Date and until the Stabilization Date, the Developer shall: 

 not engage in any business, except for the development, construction, and (a)
marketing of the Project; and 

 not own or acquire any assets or property other than the Trust Property and any (b)
property incidental to or connected with the Project or the ownership, management, 
or operation of the Trust Property. 

6.4 LEGAL AND FUNCTIONAL SEPARATENESS 
Nothing in this Agreement will be construed to create a partnership or joint venture between 
Creative Vancouver and the Developer with respect to the Lands, the Project, the Airspace 
Parcels, or the Remainder. 

Except as otherwise provided herein, from and after the Effective Date and until the Stabilization 
Date, the Developer shall: 

 not commingle its funds with the funds of Creative Vancouver or any person not (a)
related to the development or construction of the Project; 
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 maintain its bank account or other depository accounts separate from those of (b)
Creative Vancouver or any other person;  

 maintain separate financial statements from Creative Vancouver; (c)

 not guarantee or become obligated for the debts of any other person or hold out its (d)
credit as being available to satisfy the obligations of any other person, save in 
connection with the financing, development, or construction of the Project; 

 not share the overhead expenses, including expenses for office space, with any of (e)
its Affiliates; 

 not permit any employee or Affiliate of Creative Vancouver to provide services to (f)
the Developer; and 

 observe all corporate formalities and other formalities required by the Business (g)
Corporations Act (British Columbia). 

6.5 OPERATION OF THE TRUST PROPERTY AND PROJECT 
 From and after the Effective Date and until the Stabilization Date, the Developer (a)

shall: 

(i) assume all risk and liability with respect to the Trust Property arising from 
and after the Effective Date;  

(ii) operate, manage and conduct the Trust Property and the Project and will use 
best efforts to minimize, to the maximum extent possible, the need for any 
action to be taken by Creative Vancouver; 

(iii) cause any of its applicable Affiliates to operate, manage and conduct the 
Trust Property and the Project (and the construction and development 
activities thereon) with no less of a standard of care than a reasonably 
prudent large-scale high-rise real estate developer;  

(iv) be responsible to ensure that the Trust Property and the Project do not cause 
the degradation or disruption of service to the customers of Creative 
Vancouver; and  

(v) not take any action which, or omit to take any action the omission of which, 
would expose Creative Vancouver to unreasonable levels of legal, financial 
or reputational risk or liability.  

 The Developer shall assume all risk and liability with respect to the Project. (b)

 Notwithstanding the foregoing, any decisions in respect of the Trust Property or the (c)
Project that involve the timing of any shutdowns of the Existing Plant, the redesign 
or redevelopment of the BC Place Plant, the New Plant or the New Office or any 
other action that would likely result in a degradation or disruption of service to 
customers of Creative Vancouver will be determined and approved by Creative 
Vancouver. 
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6.6 ACTIONS BY CREATIVE VANCOUVER WITH RESPECT TO THE TRUST PROPERTY  
If, after complying with the covenants in Sections 3.3(g) and 6.5, the Developer reasonably 
requests that Creative Vancouver take any action with respect to the Trust Property or any 
Project matters because such action is required by any Applicable Law as a result of Creative 
Vancouver holding legal title to the Trust Property, the Developer shall consult with the Creative 
Vancouver Board in good faith in respect of such required actions and Creative Vancouver will 
take such action (upon a written irrevocable direction being provided by the Developer) unless 
the Creative Vancouver Board (excluding any directors that are nominees of Creative Canada), 
by regular majority decision, makes a determination in good faith that such action would 
reasonably be expected to expose the Creative Vancouver Indemnitees to any legal, financial, 
reputational or other risk or liability; provided that, in any case, Westbank shall indemnify and 
hold harmless each Creative Vancouver Indemnitee from and against any Claims asserted against 
and Losses incurred or suffered by any of them directly or indirectly arising from or resulting 
from such action. 

6.7 TRANSFER TO NOMINEE 
If:  

 the Developer so directs prior to the Stabilization Date;  (a)

 Creative Vancouver so directs pursuant to Section 9.3;  (b)

 the Airspace Parcels have not been created within four (4) years of the (c)
commencement of demolition of the Existing Plant and at the option and direction 
of Emanate; or 

 required by any Governmental Authority,  (d)

Creative Vancouver shall transfer legal title to the Lands to a nominee corporation (the 
“Nominee”), provided that in the case of (a) or (b) above: 

 in the case of a transfer directed by the Developer pursuant to clause (b) above, (e)
Creative Vancouver and the Developer are satisfied that such a transfer would not 
constitute a disposition or deemed disposition pursuant to any legislation relating to 
taxation; 

 the Nominee has been formed for the sole purpose of holding legal title to the (f)
Lands as a bare trustee and nominee for the Developer and Creative Vancouver; 

 the shareholders of the Nominee shall be Creative Vancouver and the Developer, in (g)
equal proportion, and the only directors of the Nominee shall be a representative of 
Creative Vancouver and a representative of the Developer; 

 the Nominee will execute and deliver to Creative Vancouver and the Developer a (h)
deed, in a form satisfactory to Creative Vancouver and the Developer, declaring 
that the Developer owns all beneficial right, title, and interest in and to the Trust 
Property and that Creative Vancouver owns all beneficial right, title, and interest in 
and to the Utility Assets; and 

 the Developer shall pay all taxes, costs, expenses and capital funding requirements (i)
(if any) arising from or in connection with the incorporation and maintenance of the 
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Nominee and the transfer of legal title of the Lands to the Nominee, including 
without limitation surveyor’s fees, capital gains taxes, application fees, insurance 
costs, and property transfer tax. 

Upon registration of the transfer of title to the Lands to the name of the Nominee in the LTO, the 
trust obligations of Creative Vancouver pursuant to Article 2 shall be at an end. 

ARTICLE 7  
STABILIZATION 

7.1 ACCESS AGREEMENTS AND STATUTORY RIGHT OF WAY 
Prior to the Substantial Completion of the earliest of the New Plant Premises and the New 
Office, the Developer and Creative Vancouver shall negotiate and conclude the form and terms 
of: 

 the Statutory Rights of Way; (a)

 easement agreements (the “Access Agreements”) governing rights of access to the (b)
owner(s) of the Airspace Parcels over the Remainder (i) to permit uses fairly within 
the contemplation of the Developer Plans and this Agreement and (ii) that may be 
required by BCUC or the City or its approving officer as a condition of the 
development for the creation of the Airspace Parcels, which Access Agreements 
may contain cost-sharing covenants as between the owner(s) of the Airspace 
Parcels over the Remainder in respect of the costs of common or shared services; 
and 

 an easement agreement  (the “Parking Agreement”) permitting the owner(s) of the (c)
Airspace Parcels to have continuous exclusive use of four parking stalls and 
continuous non-exclusive use of two class B loading stalls on the Remainder.  

7.2 CREATION OF AIRSPACE PARCELS 
 As soon as is possible during the construction of the Project, the Lands shall be (a)

subdivided to create the Airspace Parcels pursuant to one or more airspace 
subdivision plans to be approved in writing by both the Developer and Creative 
Vancouver.  

 The Developer shall manage the construction of the Project so as to file the (b)
subdivision plan or plans required to create the Airspace Parcel for the New Plant 
Premises and the Airspace Parcel for the New Office at the earliest possible time, 
and if the Airspace Parcel for the New Plant Premises is capable of being created 
before the Airspace Parcel for the New Office, the Developer will not postpone the 
filing of a subdivision plan to create the Airspace Parcel for the New Plant 
Premises until it is possible to create the Airspace Parcel for the New Office. 

 Concurrent with the creation of each of the Airspace Parcels, the Access (c)
Agreements and Parking Agreement shall be registered against title to the 
Remainder. 

 If legal title to the Lands has not been transferred to the Nominee, Creative (d)
Vancouver shall transfer legal title to the Remainder to the Developer or such other 
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party that the Developer may direct, concurrently with or following the creation of 
the Airspace Parcels.  Upon registration of the transfer in the LTO, the trust 
obligations of Creative Vancouver pursuant to Article 2 shall terminate and be of 
no further force or effect. 

 If legal title to the Lands has been transferred to the Nominee, the Developer and (e)
Creative Vancouver shall cause the Nominee to transfer legal title to the Airspace 
Parcels to Creative Vancouver and to transfer legal title to the Remainder to the 
Developer, or such other parties as each may direct. 

 The Developer shall be solely responsible for paying all taxes, costs, and expenses (f)
arising from or connected with the creation of the Airspace Parcels and transfer of 
legal title to the Remainder and the Airspace Parcels, including without limitation 
surveyor’s fees, capital gains taxes, application fees, and property transfer tax. 

 If the Developer is unable, despite using commercially reasonable efforts, to create (g)
the Airspace Parcel for the New Office or the New Plant, the Developer and 
Creative Vancouver will explore alternative solutions to providing Creative 
Vancouver with a secure ownership interest in, and the exclusive use of, the New 
Office and the New Plant, which, at the election of Creative Vancouver (in its 
discretion but after good faith consultation with the Developer) will be either: 

(i) a 999-year lease of the New Plant or New Office, as applicable, at nominal 
rent (and, for the avoidance of doubt, any property transfer, income or other 
taxes that result from the initial agreement and registration of such lease(s) 
shall be borne by the Developer); or 

(ii) the subdivision of the Remainder by way of a strata plan and the creation of 
a separate strata lot for the New Plant or New Office, as applicable, 
ownership of which strata lot would be transferred to Creative Vancouver at 
no cost (and, for the avoidance of doubt, any property transfer, income or 
other taxes that result from the initial creation and transfer of the strata lot(s) 
shall be borne by the Developer). 

The Developer will be required to implement the alternative selected by Creative 
Vancouver, subject to such solution being commercially reasonable having regard 
to the time and cost of implementing it in relation to the other practical solutions.  
The Developer agrees that, if Creative Vancouver chooses to accept the transfer 
of a strata lot, the bylaws of the strata corporation will, to the extent legally 
possible, (A) establish separate sections under the Strata Property Act (British 
Columbia) so that Creative Vancouver’s strata lot is as independent as possible, 
and (B) contain such provisions as may be reasonably required to protect and 
preserve Creative Vancouver’s continued use of the Utility Assets in a manner 
consistent with past usage without interference from other strata lot owners. 
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ARTICLE 8  
SUBSIDY AND CEV AMOUNT 

8.1 SUBSIDY AND CEV AMOUNT 
 Creative Vancouver shall, subject to BCUC approval and to adjustment pursuant to (a)

Section Error! Reference source not found., be responsible for payment of the 
sum of $15,000,000 in connection with the construction of the BC Place Plant, the 
New Plant Premises, the Project Utility Infrastructure and the New Office (the 
“CEV Amount”).  The Developer will be responsible for subsidizing and 
reimbursing Creative Vancouver for any and all costs and expenses in excess of the 
CEV Amount and will subsidize and promptly reimburse Creative Vancouver (or 
pay directly to applicable counterparties on Creative Vancouver’s behalf) for all 
such amounts in excess of the CEV Amount.  One or a combination of the 
Developer, an Affiliate of the Developer and Westbank shall from time to time (as 
costs and expenses are incurred by Creative Vancouver) make interest free 
advances to Creative Vancouver on account of the costs and expenses of the BC 
Place Plant, the New Plant Premises, the New Plant, the Ancillary Equipment, and 
the New Office and such advances shall be repaid, to the Developer or such 
Affiliate or Westbank (as applicable): 

(i) as to the lesser of (A) $9,000,000 or (B) the amount of such advances as at 
the Service Commencement Date for the BC Place Plant, by wire transfer, 
certified cheque or bank draft on the Service Commencement Date for the 
BC Place Plant;  

(ii) as to the lesser of (A) $6,000,000 or (B) the remainder of such advances or 
the amount of such advances as at the Service Commencement Date for the 
Project Utility Infrastructure, by wire transfer, certified cheque or bank draft 
on the Service Commencement Date for the Project Utility Infrastructure; 
and 

(iii) as to the remainder of such advances that exceed the CEV Amount, as a set-
off, on a dollar for dollar basis, against the obligation of the Developer to 
subsidize and reimburse Creative Vancouver in respect of such costs and 
expenses in accordance with this Section 8.1. 

For certainty, the Developer, its Affiliate or Westbank shall not have any recourse 
to the repayment of such interest free advances other than as set out in this Section 
8.1.   

If, at the time any payment pursuant to sub-paragraph (i) or (ii) above is required to 
be made by Creative Vancouver and at such time the Developer is in default of any 
of its obligations under this Agreement, then an amount that is reasonably required 
to satisfy such obligations of the Developer may be withheld by Creative 
Vancouver from the payment until such obligations are satisfied by the Developer. 
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ARTICLE 9  
INDEMNITIES 

9.1 DEVELOPER’S INDEMNITIES 
 The Developer covenants and agrees with Creative Vancouver that the Developer (a)

will indemnify the Creative Vancouver Indemnitees and save each of the Creative 
Vancouver Indemnitees harmless from and against any and all Claims and Losses 
at any time suffered or incurred by the Creative Vancouver Indemnitees arising 
from or out of any occurrence in, upon or at the Lands, to the extent caused or 
contributed to by any negligent act or omission or wilful misconduct of the 
Developer, its agents, Contractors, employees, or servants, or by anyone permitted 
to be on the Lands by the Developer, including, without limitation, any damage to 
Creative Vancouver’s utility equipment or property.  For greater certainty, this 
section will survive the Stabilization Date and any termination of this Agreement. 

 The Developer and Westbank hereby jointly and severally covenant and agree with (b)
Creative Vancouver to indemnify the Creative Vancouver Indemnitees and save 
each of the Creative Vancouver Indemnitees harmless from and against any and all 
Claims and Losses at any time suffered or incurred by the Creative Vancouver 
Indemnitees in connection with the construction, development, and marketing of 
the Project and holding of legal (and/or, if applicable, beneficial) title to the Trust 
Property by Creative Vancouver, provided that such Claims or Losses were not 
caused by wilful or intentional misconduct by Creative Vancouver, its officers, 
directors (other than directors appointed directly or indirectly by Westbank or its 
Affiliates) or employees.  The foregoing indemnity of Westbank shall be limited to 
any Claims or Losses arising in respect of the period of time during which Creative 
Vancouver holds legal (and/or, if applicable, beneficial) title to the Trust Property 
(the “Ownership Period”) regardless of whether such Claims or Losses are 
asserted, brought or initiated during or subsequent to the Ownership Period. For 
greater certainty, this section will survive the Stabilization Date and any 
termination of this Agreement. 

9.2 CREATIVE VANCOUVER INDEMNITIES 
Creative Vancouver hereby covenants and agrees with the Developer that Creative Vancouver 
will indemnify the Developer and save the Developer harmless from and against any and all 
damages, losses, liabilities, costs and expenses (including legal fees on a solicitor-client basis) at 
any time suffered or incurred by the Developer or its directors, officers, agents, Contractors, 
employees, or servants arising from or out of any occurrence in, upon or at the Lands, to the 
extent caused or contributed to by any grossly negligent act or omission or wilful misconduct of 
Creative Vancouver, its agents, contractors, employees, or servants, or by anyone permitted to be 
on the Lands by Creative Vancouver, including, without limitation, any damage to the Trust 
Property.  For greater certainty, this section will survive the Stabilization Date and any 
termination of this Agreement. 
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9.3 WESTBANK COMFORT LETTER 
From and after the Effective Date and until the Stabilization Date, Westbank shall be required to 
deliver such comfort letter or other document or statement to Creative Vancouver as is agreed 
upon in writing by Westbank and Creative Vancouver from time to time in order to confirm the 
strength of Westbank’s indemnity pursuant to Section 9.1(b)  (the “Reporting Requirements”).  
If, at any time prior to the Stabilization Date, Westbank does not meet the Reporting 
Requirements, Westbank shall have 15 days after notice in writing thereof is delivered by 
Creative Vancouver to Westbank to cure any deficiency in meeting the Reporting Requirements, 
failing which, Creative Vancouver shall have the right, exercisable on 10 Business Days’ notice, 
to require the transfer of legal title to the Lands to the Nominee pursuant to Section 6.7. For 
greater certainty, the Nominee will be required to transfer the legal title to the Airspace Parcels 
to Creative Vancouver pursuant to Section 7.2(e). 

9.4 PERFORMANCE BOND 
 The Developer will neither commence the demolition of the exterior walls, (a)

foundation or roof of the building within which the Existing Plant is situate nor 
shutdown the Existing Plant until it has obtained a performance bond from a 
licensed surety company in respect of the Developer’s obligations under this 
Agreement in an amount equal to 50% of the cost of the construction of the New 
Plant (estimated at $20,000,000), to a maximum of $10,000,000, and will maintain 
such performance bond until the earlier of (a) the Stabilization Date and (b) the date 
legal title to the Lands is transferred to the Nominee pursuant to Section 6.7.  
Notwithstanding the foregoing, the Developer will be permitted to remove or 
demolish equipment or improvements on the Lands in accordance with the 
provisions of this Agreement prior to obtaining a performance bond in accordance 
with the provisions of this Section 9.4, so long as any such removal or demolition 
does not impact the exterior walls, foundation or roof of the building within which 
the Existing Plant is situate or require a shutdown of the Existing Plant. 

 If the Developer fails to maintain the performance bond as required in this Section (b)
9.4, then, without limiting any rights or remedies available to Creative Vancouver, 
the Developer shall have 15 days after notice in writing thereof is delivered by 
Creative Vancouver to the Developer to cure any deficiency in maintaining the 
performance bond, failing which, Creative Vancouver shall have the right, 
exercisable on 10 Business Days’ notice, to require the transfer of legal title to the 
Lands to the Nominee pursuant to Section 6.7. For greater certainty, the Nominee 
will be required to transfer the legal title to the Airspace Parcels to Creative 
Vancouver pursuant to Section 7.2(e).  During any period where the Developer fails 
to maintain the performance bond as required in this Section 9.4, and until such 
default is cured or legal title to the Lands is transferred to the Nominee pursuant to 
Section 6.7, Creative Vancouver may require that the Developer suspend all 
construction activities on the Lands.          
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ARTICLE 10  
DISPUTES 

10.1 DISPUTES 
 In the event any consent, decision, approval, or agreement of the Developer or (a)

Creative Vancouver is required as a condition of any commercial matters relating 
and limited to:  

(i) the timing, scheduling, design, scope, specifications or construction of the 
New Plant Premises, the New Plant, the New Office or the BC Place Plant;  

(ii) the implementation or interpretation of the Developer Plans, the BC Place 
Plant Plans and the Project Utility Infrastructure Plans, including any 
amendments or modifications thereto;  

(iii) the approval or implementation of any Change Orders; and  

(iv) the timing or amount of the CEV Amount or any part thereof  

(each such instance being an “Approval”), and such Approval is not forthcoming or 
the parties cannot agree, then either party may refer the dispute to the Referee for 
binding resolution.  

 Any reference of a dispute to a Referee pursuant to Section 10.1 will be convened (b)
as soon as possible and, in any event, within five (5) Business Days after the 
delivery by either party to the other party of its written notice to refer the dispute to 
the Referee, subject to the availability of the Referee. 

 Creative Vancouver and the Developer will each provide to the Referee a written (c)
proposal of such party’s suggested resolution of the dispute, with such details as 
may be required to allow for implementation of the resolution. 

 The Referee will either (i) select one of the two submitted proposals, or (ii) if the (d)
Approval relates to the determination of a specified amount or number, will make a 
determination as to such amount or number, which amount or number will be no 
less than the lowest of the two proposals and no more than the highest of the two 
proposals, or (iii) if the Approval relates to the determination of a specified time for 
an event, action, occurrence or payment, will make a determination as to such time, 
and such selection or determination shall thereupon be binding on the parties. 

 In making its determination, the Referee: (e)

(i) may hear oral submissions and accept written submissions in support of the 
proposals of the parties, but will not be bound by any rules of evidence; 

(ii) may not consider the revenue to be derived from any component of the 
Project as a basis for determination; and 

(iii) in the case of determinations that are not with respect to matters of law or 
the terms of this Agreement (including, for the avoidance of doubt, any 
liabilities of any party hereunder and any rights and remedies provided 
hereunder), must only make a determination that: 



40 

 

MT DOCS 17661235 

(A) shall not cause Creative Vancouver to be in breach of any directive 
of the BCUC; 

(B) unless otherwise agreed to by the parties, does not result in the 
non-delivery of the New Plant Premises or the New Office; 

(C) respects the Developer Plans, the BC Place Plant Plans and the 
Project Utility Infrastructure Plans that have been approved as at 
the relevant time in accordance with this Agreement; 

(D) is financially and structurally feasible; 

(E) will not cause any interruption or temporary shutdown of the 
Existing Plant or the delivery of utility services to customers; 

(F) does not make the Project financially unviable in any material 
respect, or would, if implemented, materially adversely affect the 
ability of the Developer to finance the Project; and 

(G) if legally required, is shown to be supported by the City.  

10.2 ARBITRATION MATTERS 
 In the event of any controversy, question, claim or other dispute between Creative (a)

Vancouver and the Developer relating to any matter arising out of or relating to the 
terms of this Agreement (each such instance being a “Dispute”), excluding any 
Approval matters which are subject to Section 10.1, then the only recourse will be 
to refer such Dispute to arbitration, at the exclusion of any court of law, for final 
resolution. 

 The arbitration will be conducted and administered in accordance with the (b)
Arbitration Act (British Columbia) by the British Columbia International 
Commercial Arbitration Centre pursuant to its applicable rules (the “BCICAC 
Rules”). 

 The seat of the arbitration and the place for the hearings, if any, will be the City of (c)
Vancouver in the Province of British Columbia, provided that Creative Vancouver 
and the Developer may unanimously agree that a hearing be held wholly or 
partially at any other location. 

 The arbitration will be conducted before one (1) arbitrator appointed jointly by (d)
Creative Vancouver and the Developer. If Creative Vancouver and the Developer 
cannot agree on the appointment of an arbitrator within a ten (10) Business Day 
period from the delivery of a written Notice to Arbitrate under the BCICAC Rules, 
such arbitrator shall be appointed in accordance with the BCICAC Rules. 

 There will be no appeal from the decision of the arbitrator, which will be final and (e)
binding on all the parties. Creative Vancouver and the Developer acknowledge and 
agree that such decision can be enforced by any court of competent jurisdiction. 

 The arbitrator may make whatever award they consider just and equitable, (f)
including an order in the nature of a mandatory or prohibitive injunction or for 
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payment of damages, and may make an order regarding the contribution of the 
parties to the cost of the arbitration and remuneration of the arbitrator.  

ARTICLE 11  
DEFAULT AND REMEDIES 

11.1 DEFAULT 
If the Developer or Creative Vancouver defaults in any of its obligations under this Agreement 
(referred to in this section as the “Defaulting Party”), then prior to the other party (referred to in 
this section as the “Other Party”) pursuing any legal or equitable right or remedy in respect of 
such default, the Other Party shall deliver written notice to the Defaulting Party detailing the 
default under this Agreement and requiring the Defaulting Party to remedy such default.  If the 
Defaulting Party has not remedied such default within fifteen (15) days of the delivery of the 
aforesaid notice, then the Other Party will be at liberty to pursue all such legal and equitable 
rights and remedies against the Defaulting Party as are available to the Other Party.  

ARTICLE 12  
GENERAL MATTERS 

12.1 TIME 
Time will be of the essence of this Agreement and will remain of the essence notwithstanding the 
extension of any of the dates hereunder. 

12.2 NO WAIVER 
No failure or delay on the part of any party in exercising any right, power or privilege under this 
Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right, 
power or privilege preclude any other or further exercise thereof or the exercise of any other 
right, power or privilege.  Except as may be limited herein, either party may, in its sole 
discretion, exercise any and all rights, powers, remedies and recourses available to it under this 
Agreement or any other remedy available to it and such rights, powers, remedies and recourses 
may be exercised concurrently or individually without the necessity of making any election. 

12.3 ENTIRE AGREEMENT 

This Agreement, the Transfer Agreement, the Tax Allocation Agreement, and the agreements, 
instruments, and other documents entered into pursuant to this Agreement set forth the entire 
agreement and understanding of the parties with respect to the subject matter hereof and 
supersede all prior agreements and understandings among the parties with respect to the matters 
herein and there are no oral or written agreements, promises, warranties, terms, conditions, 
representations or collateral agreements whatsoever, express or implied.   

If there is conflict or inconsistency between the terms of this Agreement, the Transfer 
Agreement, and the Tax Allocation Agreement: 
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 in the case of any matter connected with rollovers, elections or taxes related to the (a)
Lands, the Trust Property or  the development and construction of the Project, the 
Tax Allocation Agreement shall govern; 

 in the case of any matter connected with the Transfer other than any matter set out (b)
in (a) above, the Transfer Agreement shall govern; and 

 in the case of any other matter, this Agreement shall govern.  (c)

12.4 SURVIVAL 

All representations, warranties, covenants, indemnities, agreements and promises made by the 
parties in this Agreement will survive the Stabilization Date. 

12.5 AMENDMENT 

This Agreement may be altered or amended only by an agreement in writing signed by the 
parties hereto. 

12.6 FURTHER ASSURANCES 

Each of the parties hereto will at all times and from time to time and upon reasonable request do, 
execute and deliver all further assurances, acts and documents for the purpose of evidencing and 
giving full force and effect to the covenants, agreements and provisions in this Agreement. 

12.7 NOTICES 

Any demand or notice which may be given pursuant to this Agreement will be in writing and 
delivered, faxed, emailed or sent by postage prepaid mail and addressed to the parties as follows: 

 To the Developer or Westbank: (a)

Westbank Projects Corp. 
501 – 1067 West Cordova Street 
Vancouver, British Columbia 
V6C 1C7 
 
Attention: Jacqueline Che 
 
Fax No.: (604) 893-1708 
Email: jacqueline@westbankcorp.com 
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with a copy to (which copy will not constitute notice): 

Kornfeld LLP 
1100 – 505 Burrard Street 
One Bentall Centre 
Vancouver, British Columbia 
V7X 1M5 
 
Attention: Carol A. Kerfoot; Jordan E. Langlois 
 
Fax No.: (604) 683-0570 
Email:  ckerfoot@kornfeldllp.com; jlanglois@kornfeldllp.com 

 to Creative Vancouver: (b)

Creative Energy Vancouver Platforms Inc. 
720 Beatty Street 
Vancouver, British Columbia, V7X 1M5  
Attention: President and CEO 
Email:  info@creative.energy 

with copies to (which copy will not constitute notice): 

Kornfeld LLP 
1100 – 505 Burrard Street 
One Bentall Centre 
Vancouver, British Columbia 
V7X 1M5 
Attention: Carol A. Kerfoot; Jordan E. Langlois 
Fax No.: (604) 683-0570 
Email:  ckerfoot@kornfeldllp.com; jlanglois@kornfeldllp.com 

Emanate Energy Solutions Inc. 
c/o InstarAGF Asset Management Inc. 
66 Wellington Street, Suite 3100 
Toronto, Ontario  M5K 1E9 
Attention: Ching-yen Chen 
E-mail: Ching-yen.Chen@instaragf.com 
 
McCarthy Tétrault LLP 
Suite 2400, 745 Thurlow Street 
Vancouver, British Columbia  V6E 0C5 
Attention: Jonathan See; Pavan Jawanda  
E-mail: jsee@mccarthy.ca; pjawanda@mccarthy.ca 

 to Emanate: (c)

Emanate Energy Solutions Inc. 
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c/o InstarAGF Asset Management Inc. 
66 Wellington Street, Suite 3100 
Toronto, Ontario  M5K 1E9 
Attention: Ching-yen Chen 
E-mail: Ching-yen.Chen@instaragf.com 

with a copy to (which copy will not constitute notice): 

McCarthy Tétrault LLP 
Suite 2400, 745 Thurlow Street 
Vancouver, British Columbia  V6E 0C5 
Attention: Jonathan See; Pavan Jawanda  
E-mail: jsee@mccarthy.ca; pjawanda@mccarthy.ca  

or at such other address or fax number as either party may specify in writing to the other.  The 
time of giving and receiving any such notice will be deemed to be on the day of delivery or 
transmittal if delivered or sent by fax or email (so long as such delivery or transmittal was 
carried out prior to 5:00 p.m. on a Business Day, failing which such notice will be deemed to 
have been given and received on the next succeeding Business Day), or on the third Business 
Day after the day of mailing thereof if sent by mail.  In the event of any disruption of mail 
services, all notices will be delivered or sent by fax or email rather than mailed. 

12.8 ASSIGNMENT 
 On or before the Effective Date, the Developer shall direct the transfer of the Trust (a)

Property on the Effective Date to a general partnership in which Westbank has at 
least a 50% direct or indirect interest (a “Developer Related Party”) and shall 
assign this Agreement and any of its rights or obligations hereunder with respect to 
the Trust Property with effect on or before the Effective Date to such Developer 
Related Party and shall cause such Developer Related Party to agree to be bound by 
the terms and conditions of this Agreement; provided that such assignment will not 
release either Westbank Projects Corp. from any of its obligations with respect to 
the Trust Property or Westbank from any of its obligations under this Agreement. 

 Other than as expressly provided in Section 12.8(a), neither Creative Vancouver (b)
nor the Developer will be entitled to assign their respective interests in this 
Agreement to any person without the prior written consent of the other, which 
consent may be reasonably or arbitrarily withheld. Emanate and Westbank will not 
be entitled to assign their respective interests in this Agreement to any person 
without the prior written consent of the other parties hereto, which consent may be 
reasonably or arbitrarily withheld, provided that Emanate will be permitted to 
assign this Agreement without consent to any permitted transferee of its shares in 
Creative Energy Developments GP Ltd. In no event will any assignment of this 
Agreement relieve the assignor of any of its obligations or liabilities under this 
Agreement. 
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12.9 SEVERABILITY 

If any provision of this Agreement is determined to be invalid or unenforceable in whole or in 
part, such invalidity or unenforceability will attach only to such provision or part thereof and the 
remaining part of such provision and all other provisions hereof will continue in full force and 
effect. 

12.10 COUNTERPARTS 

This Agreement may be executed in any number of original counterparts, with the same effect as 
if all the parties had signed the same document, and will become effective when one or more 
counterparts have been signed by all of the parties and delivered to each of the other parties.  All 
counterparts will be construed together and evidence only one agreement, which, 
notwithstanding the dates of execution of any counterparts, will be deemed to be dated the 
reference date set out above. 

12.11 BINDING EFFECT 

This Agreement will enure to the benefit of and be binding upon the successors and permitted 
assigns of the parties, as applicable. 

12.12 EXECUTION BY ELECTRONIC MEANS 

This Agreement may be executed by the parties and transmitted by fax or other electronic means 
and if so executed and transmitted this Agreement will be for all purposes as effective as if the 
parties had delivered an executed original Agreement.  

[The remainder of this page is left intentionally blank] 
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SCHEDULE A 
DESCRIPTION OF LANDS 

Civic: 720 Beatty Street, Vancouver, British Columbia, and 
701 Expo Boulevard, Vancouver, British Columbia 

Legal: 

Parcel Identifier Legal Description 

009-599-479 Lot 8, Except Portions in Plan 13872 and Reference Plan 
16566, Block 49 District lot 541 Plan 9669 

018-500-382 Lot 222 False Creek Plan LMP12038 
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SCHEDULE B 
EXISTING PLANT AND EXISTING OFFICE
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Overall Specifications 

Construction of the new Expo Plant within unused mechanical space at the SRW within 

BC Place Stadium to replace the end-of-life equipment at the Beatty Plant, including a 

new economizer 

Interconnection of steam, condensate and fuel oil services between the Expo Plant and 

then Beatty Plant 

Abatement and demolition of Boilers #1, #2 and #4 at the Beatty Plant 

Relocation of Boiler #5 at the Beatty Plant 

Relocation of various pieces of equipment within the Beatty Plant to accommodate the 

development above 

A new generator and two new diesel fuel tanks at 720 Beatty Street 

Construction of new boiler flues for the Beatty Plant, routed to the roof of the 

redevelopment within a SRW 

New structure to house the renovated Beatty Plant (walls, roof and other structural 

elements to be abated, demolished and removed) 

Ventilation equipment to be replaced 

Temporary office space during construction of the redevelopment 

Approximately 4,265 sqft (usable area) of new exclusive use office space within the 

redevelopment. The office space can either be accessed through a dedicated stair that 

runs between the Beatty Plant and the office space or through elevators shared with 

the base building redevelopment. 

New dedicated parking stalls (4) within the redevelopment  

New bike parking and end-of-trip facilities located within the redevelopment 

New loading stalls (2) with direct access into the Beatty Plant. These are non-exclusive 

to Creative Energy. 

Upon project completion, the boilers at both the Beatty Plant and the Expo Plant will be arranged 

as follows: 

Boiler ID  Manufacturer        Year Built      Rated Capacity Functional Capacity 

 (lb/hr) (lb/hr)

No. 1  Foster-Wheeler  1967  100,000 50,000 

No. 2 Foster-Wheeler  1968  100,000 60,000 

No. 3  B&W 1969  135,000  100,000 

No. 4  B&W 1973  215,000  180,000 

No. 5  Cleaver-Brooks  1983  75,000 70,000 

No. 6  Foster-Wheeler  1991  200,000 170,000 

No. 7 (Expo) B&W 2019  200,000  200,000 

No. 8 (Expo) B&W 2019  200,000  200,000 

Total Connected Capacity 810,000  740,000



Expo Plant Specifications 

The Expo Plant within the SRW at BC Place will be approximately 9,242 sqft, comprised of the 

following major equipment: 

Boiler #1 – 200,000 pound per hour steam boiler 

Boiler #2 – 200,000 pound per hour steam boiler 

Water softeners 

2,000 kW Emergency Generator 

Medium voltage (600V) electrical distribution 

Feed water pumps 

Chemical treatment 

Control Room 

Lunch room 

Washrooms 

Deaerator 

Condensate receiver 

2 x Boiler flues, routed out upper concourse 

Relief piping, routed out upper concourse 

Condensate return piping from BC Place and Rogers Arena re-piped to Expo 

Condensate  

Transfer piping between Expo and Beatty to be installed as part of Expo project 

L-Leg to BC Place to be replaced as part of interconnection with Expo Plant. BC Place

to take service from a connection within BC Place 

Beatty Plant Specifications 

The Beatty Plant  within a new air space parcel (ASP) will be approximately 45,600 sqft, comprised 

of the following major equipment (equipment to be demolished is also noted): 

BOILERS 

Installed Boiler ID Operating Capacity Notes 

1968 Boiler #1  80,000lb/hr Abate & Demolish 

1968  Boiler #2  80,000lb/hr Abate & Demolish 

1973  Boiler #3  110,000lb/hr Retain 

1974  Boiler #4  170,000lb/hr Abate & Demolish 

1984  Boiler #5  70,000lb/hr Retain & Relocate 

1990  Boiler #6  200,000lb/hr Retain 

TOTAL 380,000lb/hr

DEAERATORS 

Installed Deaerator ID Operating Capacity Notes 

1968 Deaerator #1  240,000lb/hr Abate & Demolish 

1968  Deaerator #2  440,000lb/hr Abate & Demolish 

1973  Deaerator #3  1,000,000lb/hr Retain 



TOTAL 1,000,000lb/hr

FEEDPUMPS 

Installed Pump ID Operating Capacity Notes 

1968  Feedpump #1  150,000lb/hr Abate & Demolish 

1968  Feedpump #2  150,000lb/hr Abate & Demolish 

1968  Feedpump #3  150,000lb/hr Abate & Demolish 

2007  Feedpump #4  40,000lb/hr Relocate 

1975  Feedpump #5  90,000lb/hr Abate & Demolish 

1975 Feedpump #6  80,000lb/hr Abate & Demolish 

1975  Feedpump #7  80,000lb/hr Abate & Demolish 

1996  Feedpump #8  200,000lb/hr Retain 

2019  Feedpump #9  200,000lb/hr New 

2019  Feedpump #10 200,000lb/hr New 

2019  Feedpump #11 200,000lb/hr New 

TOTAL 840,000lb/hr

Beatty Plant Ancillary Space Specifications: 

In addition to the Beatty Plant inside the ASP, ancillary equipment within SRW(s) within the 

redevelopment include the following (equipment required to be relocated/demolished/replaced is 

noted): 

GENERATORS 

Installed Deaerator ID Operating Capacity Notes 

196? Generator   500kW Abate & Demolish 

2020  Generator #1  2000kW New 

DIESEL FUEL TANKS 

Installed Tank ID Operating Capacity Notes 

1968  Diesel Tank #1  25,000USG Abate & Demolish 

1968  Diesel Tank #2  25,000USG Abate & Demolish 

1968  Diesel Tank #3  25,000USG Abate & Demolish 

1968  Diesel Tank #4  25,000USG Abate & Demolish 

2020  Diesel Tank 1  40,000USG New 

2020  Diesel Tank 2  40,000USG New 

EQUIPMENT TO BE RELOCATED 

Gas service and metering to be relocated 

Hydro service to be relocated 

Water service to be provided from a temporary source throughout excavation and 

below-grade works, and reinstated from current service point 

Water Softeners to remain and be overhauled 

Control room and control hardware to remain 



Air compressors to be relocated 

Work spaces, spare parts, tool to be relocated 

Chemical treatment and testing equipment to be relocated 

Offices, bathrooms, change rooms to be relocated 

Condensate receivers to be relocated 

Boiler Flues from Boilers #3, #5 and #6 to be re-routed and extended through the 

redevelopment with a SRW 

EQUIPMENT TO BE REPLACED 

2000kW Diesel Generator 

Diesel Fuel Tanks 

Feedpump #9 

Interconnection Specifications between the Beatty Plant and Expo Plant 

The Interconnection will be comprised of the following: 

1 x 16 inch steam line between the Expo Plant and the main steam header at the 

Beatty Plant 

1 x 6” condensate line between the Expo Plant and the Beatty Plant condensate 

receivers/pumps 

1 x 4” fuel oil line between the Beatty Plant fuel oil storage and the Expo Plant boilers 



Beatty Plant Level 1 (Plant Level) N
Schedule C-1



Beatty Plant Level 2 (Lower Level) N



Beatty Plant Level 2 (Upper Level) N



Beatty Plant Below Grade P1 N



NBeatty Plant Below Grade P2



Beatty Redevelopment - New Creative Energy Offices
*layout shown for illustrative purposes and may change

N
Schedule C-3
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Boundary of Exclusive Use Offices (Usable Area Approximately 4,265 sqft)

Exit Stair from New CE Offices (Exclusive Use for CE)

Elevator Access to New CE Offices (Shared with Base Builidng Redevelopment)



 Plant Overview (Expo Boulevard Level) N
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Expo Plant Level 2 (Upper Level) N
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Interconnection - Condensate Line

N

VIBR
A TEC

H
EN

G
IN

EER
IN

G
 LTD

.
ISO

M
ETR

IC
6-101-SC

-2PP
D

R
AFT



Interconnection - Fuel Line
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SCHEDULE D 
BUDGET
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SCHEDULE F 
DESIGN, CHANGE ORDER AND COST CONTROL PROCESSES

DETAILED DESIGN AND PROCUREMENT

1. The parties acknowledge that the specifications, scope and preliminary design of the New
Plant Premises, the New Office, BC Place Plant and Project Utility Infrastructure as set
out in SCHEDULE C:

(a) have not been finalized for the purpose of issuing construction drawings and may
be revised through the detailed design process;

(b) may be revised to accommodate changes requested by either party and approved
in accordance with the provisions of this Agreement; and

(c) may be revised to accommodate changes required by any Governmental
Authority.

Accordingly, the design, scope and specifications of the New Plant Premises, the New 
Office, BC Place Plant or Project Utility Infrastructure may be amended prior to 
commencing construction in accordance with the provisions set out in this 
SCHEDULE F, and upon such amendments, SCHEDULE C will be deemed to be 
amended to incorporate by reference the revised Developer Plans, BC Place Plans or 
Project Utility Infrastructure Plans, as applicable. 

2. Creative Vancouver will oversee the detailed design of the BC Place Plant, the New Plant
and the Ancillary Equipment prior to the commencement of the construction thereof,
including for greater clarity those responsibilities assigned to Creative Vancouver in the
Responsibilities Matrix, and will regularly report to the Project Committee, and in any
event not less frequently than quarterly, in regards to any proposed amendments to the
design or specifications of the BC Place Plant, the New Plant or the Ancillary Equipment
as attached hereto as SCHEDULE C from time to time (“Creative Vancouver Design
Amendments”).  All such reports to the Project Committee will include proposed
updates to the Budget as are required as a result of any proposed Creative Vancouver
Design Amendments, reconciled by an accredited and reputable quantity surveyor
licensed to practice in Vancouver, British Columbia, selected by mutual agreement of the
Developer and Creative Vancouver in respect of the Project (the “Quantity Surveyor”).

3. Creative Vancouver shall not proceed with any Creative Vancouver Design Amendments
without the prior approval of the Developer, such approval not to be unreasonably
withheld, delayed or conditioned, provided that the Developer shall not withhold its
approval where any such Creative Vancouver Design Amendments:

(a) are required by any Governmental Authority; or

(b) would not result in an increase to (i) the budgeted aggregate costs set out in the
Budget, or (ii) the budgeted costs for any particular line item in the Budget,
inclusive of contingency amounts shown in the Budget, and if in respect of the
BC Plant, do not impact the design or specifications of the exterior or façade of
the BC Place Plant; or
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(c) Creative Vancouver agrees that the costs associated with such Creative
Vancouver Design Amendments are the responsibility of Creative Vancouver
pursuant to this SCHEDULE F and, if in respect of the BC Place Plant, do not
impact the design or specifications of the exterior or façade of the BC Place Plant;
or

(d) are required for reasons of health and safety or to comply with Creative
Vancouver’s obligations  to act as a prudent utility operator.

4. It will not be unreasonable for the Developer to consider the following factors before
giving or withholding its approval to any proposed Creative Vancouver Design
Amendments:

(a) where any such Creative Vancouver Design Amendment impacts the design or
specifications of the exterior or façade of the BC Place Plant, the quality and
aesthetic of the proposed design of the exterior and façade of the BC Place Plant;
and

(b) any alternatives for the design, scope of work or specifications of the BC Place
Plant, the New Plant or the Ancillary Equipment which comply with all
requirements of Governmental Authorities, are in accordance with prudent utility
practice and are more cost-effective than the proposed Creative Vancouver
Design Amendments.

5. Any agreement with a Consultant in excess of $20,000 and any agreement with a
Contractor in excess of $50,000 in respect of the BC Place Plant, the New Plant and the
Ancillary Equipment will be tendered by Creative Vancouver on a competitive basis to
qualified bidders, which tendering process shall include a summary of a minimum of
three (3) quotes total (including the chosen Consultant or Contractor) or a reason as to
why three (3) quotes could not be secured and the proposed Consultant or Contractor is
the only option trade or subtrade, and include a review of tenders by the Quantity
Surveyor to assist with the reconciliation of the tenders prior to the such agreement being
awarded.

6. The Developer will oversee the detailed design of the New Plant Premises, the New
Office and the spaces for the Ancillary Equipment prior to the commencement of the
construction thereof, including for greater clarity those responsibilities assigned to the
Developer in the Responsibilities Matrix, and will regularly report to the Project
Committee, and in any event not less frequently than quarterly, in regards to any
proposed amendments to the design or specifications of the New Plant Premises, the New
Office and the spaces for the Ancillary Equipment as attached hereto as SCHEDULE C
from time to time (“Developer Design Amendments”). All such reports to the Project
Committee will include proposed updates to the Budget as are required as a result of any
proposed Developer Design Amendments, reconciled by the Quantity Surveyor.

7. The Developer shall not proceed with any Developer Design Amendments without the
prior approval of the Creative Vancouver:

(a) such approval not to be unreasonably withheld, delayed or conditioned where the
Developer Design Amendments relate exclusively to the design of the New Plant
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Premises or the spaces for the Ancillary Equipment, or to the design or 
specifications of the New Office; or

(b) in Creative Vancouver’s sole and unfettered discretion where the Developer
Design Amendments relate to the specifications of the New Plant Premises or the
spaces for the Ancillary Equipment, and

provided that the Developer agrees that the costs associated with such Developer Design 
Amendments are the responsibility of the Developer pursuant to this SCHEDULE F. 

8. Creative Vancouver will deliver to the Project Committee quarterly status reports on
actuals relative to forecast for the Budget, including a summary of all processed or
pending Creative Vancouver Design Amendments and Developer Design Amendments,
and will update the Budget and the Construction Schedule on a quarterly basis to reflect
the costs associated with any Creative Vancouver Design Amendments and Developer
Design Amendments that are accepted in accordance with the provisions of this
SCHEDULE F.

CONSTRUCTION AND CHANGE ORDERS

9. During the course of the construction of the New Plant Premises, the New Office, BC
Place Plant and Project Utility Infrastructure, any variance to the Plans and Specifications
proposed by Creative Vancouver will be subject to prior approval by the Developer
pursuant to a change order request submitted in the standard change order form (a
“Change Order”) by Creative Vancouver.

10. The approval of the Developer of any Change Order requested by Creative Vancouver
will not be unreasonably withheld, delayed or conditioned, provided that the Developer
shall not withhold its approval where any such Change Order:

(a) is required by any Governmental Authority; or

(b) would not result in an increase to (i) the budgeted aggregate costs set out in the
Budget, or (ii) the budgeted costs for any particular line item in the Budget,
inclusive of contingency amounts shown in the Budget, and if in respect of the
BC Place Plant, does not impact the design or specifications of the exterior or
façade of the BC Place Plant; or

(c) Creative Vancouver agrees that the costs associated with such Change Order are
the responsibility of Creative Vancouver pursuant to this SCHEDULE F, and if in
respect of the BC Place Plant, does not impact the design or specifications of the
exterior or façade of the BC Place Plant; or

(d) are required for reasons of health and safety or to comply with Creative
Vancouver’s obligations  to act as a prudent utility operator.

11. It will not be unreasonable for the Developer to consider the following factors before
giving or withholding its approval to any proposed Change Order:

(a) where any such Change Order impacts the design or specifications of the exterior
or façade of the BC Place Plant, the quality and aesthetic of the proposed design
of the exterior and façade of the BC Place Plant; and
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(b) any alternatives for the design, scope of work or specifications of the BC Place
Plant, the New Plant or the Ancillary Equipment which comply with all
requirements of Governmental Authorities, are in accordance with prudent utility
practice and are more cost-effective than the proposed Change Order.

12. Each Change Order submitted by Creative Vancouver will clearly identify whether the
requested change in the Budget is related to the project timing or a change in the overall
Budget or a line item therein and will include reasons for the changes requested.

13. During the course of the construction of the New Plant Premises, the New Office and the
spaces for the Project Utility Infrastructure, the Developer will not deviate from the
Developer Plans in any material respect unless any such proposed deviation is submitted
to Creative Vancouver for its review and approval pursuant to a Change Order:

(a) such approval not to be unreasonably withheld, delayed or conditioned where
such Change Order relates exclusively to the design of the New Plant Premises or
the spaces for the Ancillary Equipment, or to the design or specifications of the
New Office; and

(b) in Creative Vancouver’s sole and unfettered discretion where such Change Order
relates to the specifications of the New Plant Premises or the spaces for the
Ancillary Equipment, and

provided that the Developer agrees that the costs associated with such Change Order are 
the responsibility of the Developer pursuant to this SCHEDULE F. 

14. Each Change Order submitted by the Developer will clearly identify whether the
requested change in the Budget is related to the project timing or a change in the overall
Budget or a line item therein and will include reasons for the changes requested.

15. During the course of the construction of the New Plant Premises, the New Office, BC
Place Plant and Project Utility Infrastructure, Creative Vancouver will deliver to the
Project Committee quarterly status reports on actuals relative to forecast for the Budget,
including a summary of all processed or pending Change Orders, and will update the
Budget and the Construction Schedule on a quarterly basis to reflect the costs associated
with any Change Orders that are accepted in accordance with the provisions of this
SCHEDULE F.

COST ALLOCATIONS

16. As part of the Budget, Creative Vancouver will be responsible for providing the
Developer with a budget for all internal staff time related to New Plant Premises, the
New Office, the Project Utility Infrastructure and the BC Place Plant, including a total
estimate and an annual forecast by major cost category (e.g. design, tender, construction
management, etc.). Creative Vancouver will be responsible for managing internal time
within the Budget.

17. Except for Creative Vancouver’s obligations to pay the CEV Amount, the Developer will
be responsible for the payment (as a subsidy and through reimbursements) of all costs
associated with:

(a) the preparation and finalization of the Plans and Specifications;
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(b) the construction of the New Plant Premises, the New Office, the Project Utility
Infrastructure and the BC Place Plant;

(c) any Developer Design Amendment;

(d) any Change Orders submitted by the Developer; and

(e) any other costs arising out of changes to the Budget that are not caused by or in
the control of Creative Vancouver, which may include costs arising from changes
in the cost of materials, cost of contractors, or schedule delays,

provided, however, that in addition to Creative Vancouver’s obligations to pay the CEV 
Amount, Creative Vancouver shall be responsible for and shall pay for the following 
costs in the manner provided in Section 3.6(b) of this Agreement:   

(f) costs arising from any schedule delays caused by or in the control of Creative
Vancouver; and

(g) costs arising from any Creative Vancouver Design Amendment or Change Orders
submitted by Creative Vancouver, where:

(i) Creative Vancouver expressly agrees to pay such costs;

(ii) Creative Vancouver pursues any Creative Vancouver Design Amendment
or Change Orders that are not approved by the Developer in accordance
with the provisions of this SCHEDULE F (except for any Creative
Vancouver Design Amendment or Change Order that impacts the design
or specifications of the exterior or façade of the BC Place Plant, in respect
of which Creative Vancouver is not permitted to unilaterally proceed
without the prior approval of the Developer); or

(iii) Creative Vancouver pursues any Creative Vancouver Design Amendment
or Change Orders that are requested by Creative Vancouver and are
approved by the Developer, except to the extent such request (i) arises as a
result of reasons of health and safety, (ii) is intended to accommodate
changes in industry design practices followed by prudent utilities in
British Columbia, (iii) results from delays in construction not caused by
Creative Vancouver, (iv) is reasonably expected to lower costs of
construction, (v) is required by any Governmental Authority, (vi) would
not result in an increase to the Budget, or (vii) is necessitated due to
natural evolution of construction practices.

DISPUTE RESOLUTION

18. Any dispute as to any Approval under this SCHEDULE F will be resolved in accordance
with the provisions of Article 10 in this Agreement, and the parties may by mutual
agreement appoint the Quantity Surveyor as the Referee in respect of any such dispute.
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SCHEDULE H 

TRANSFER AGREEMENT

TRANSFER AGREEMENT

PARTNERSHIP

THIS AGREEMENT is made as of ________________, 20___. 

BETWEEN:

CREATIVE ENERGY VANCOUVER PLATFORMS INC.

(“Creative Vancouver”)

AND:

PARTNERSHIP

(the “Partnership”)

WHEREAS:

A. The Partnership has been formed pursuant to a partnership agreement dated for reference
______________, 2018 (the “Partnership Agreement”) between  and .

B. Creative Vancouver has agreed to transfer its beneficial interest in and to the
Development Site to the Partnership and in consideration, the Partnership has agreed to
credit the Capital Account of Creative Vancouver, all on and subject to the terms and
conditions set forth in this Agreement and the Partnership Agreement.

C. Creative Vancouver will remain the registered legal owner of the Lands, of which the
Development Site forms part, but from and after the Effective Date it will hold legal title
to the Development Site as bare trustee and as nominee for the Partnership.

D. The Partnership will refurbish the Existing Plant and relocate the Existing Office in
conjunction with the development of an office tower on the Lands.

THIS AGREEMENT WITNESSES that, for good and valuable consideration (the receipt and 
sufficiency of which are hereby acknowledged by each of the parties), the parties agree as 
follows: 

1. INTERPRETATION

1.1 DEFINITIONS

1.1.1 In this Agreement:
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(a) “Airspace Parcels” has the meaning set out in the Trust and Development
Agreement;

(b) “Alternate Offices” has the meaning set out in the Trust and Development
Agreement;

(c) “Ancillary Equipment” means flue stacks, fuel tanks, all distribution piping and
other equipment and personal property ancillary thereto located on the Lands
from time to time;

(d) “Assumed Liabilities” has the meaning ascribed thereto in Section 2.1.6(a);

(e) “Capital Account” has the meaning given to it in the Partnership Agreement;

(f) “Development Site” means all the lands, spaces, and improvements located on or
forming part of the Lands that are not the Utility Assets, as such lands, spaces and
improvements may be relocated and otherwise altered from time to time;

(g) “Effective Date” means the date first above written;

(h) “Existing Office” means the improvements that comprise existing office premises
utilized by Creative Vancouver on the Lands and the space housing those
improvements, as shown cross-hatched on the plan attached as Schedule “B”
hereto, and consisting of approximately 2,880 square feet of floor space;

(i) “Existing Plant” means the improvements that comprise existing steam
generation plant on the Lands and the space housing those improvements, shown
cross-hatched on the plan attached as Schedule “B” hereto, and consisting of
approximately 45,600 square feet of double-height space;

(j) “GST” means federal goods and services tax or any value added or sales tax
which combines federal and provincial sales tax;

(k) “Lands” means those lands, premises and improvements located in the City of
Vancouver and described as set out in Schedule “A” hereto;

(l) “New Office” has the meaning set out in the Trust and Development Agreement;

(m) “New Plant Premises” has the meaning set out in the Trust and Development
Agreement;

(n) “Partner” has the meaning given to it in the Partnership Agreement;

(o) “Stabilization Date” has the meaning set out in the Trust and Development
Agreement;

(p) “Statutory Right of Way” has the meaning set out in the Trust and Development
Agreement;
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(q) “Tax Act” means the Income Tax Act (Canada), as amended, in effect on the date
of this Agreement;

(r) “Transfer Price” has the meaning ascribed in Section 2.1.5;

(s) “Trust and Development Agreement” means the trust and development
agreement dated , 2018 and entered into between Creative Vancouver,
Westbank Holdings Ltd., Westbank Projects Corp. and Emanate Energy Solutions
Inc.;

(t) “Unit Purchase Agreement” means the unit and share purchase agreement dated
as of January 29, 2018, among Emanate Energy Solutions Inc., Creative Energy
Canada Platforms Corp., Creative Energy Holdings Corp. and Abbey Adelaide
Holdings Inc.; and

(u) “Utility Assets” means, as of the Effective Date:

(i) the Existing Plant and the Existing Office;

(ii) the Alternate Offices;

(iii) the New Plant Premises and the New Office under construction; and

(iv) the Ancillary Equipment.

1.2 CONSTRUCTION

1.2.1 In this Agreement,

(a) “this Agreement” means this agreement, including the Schedules, as amended and
in effect from time to time;

(b) any reference in this Agreement to a designated “Article”, “Section” or other
subdivision or Schedule is a reference to the designated Article, Section or other
subdivision of or Schedule to this Agreement;

(c) the recitals hereto are incorporated into and form part of this Agreement;

(d) the words “herein”, “hereof” and “hereunder” and other words of similar import
refer to this Agreement as a whole and not to any particular Article, Section or
other subdivision of or Schedule to this Agreement;

(e) the headings are for convenience only and do not form a part of this Agreement
and are not intended to interpret, define or limit the scope, extent or intent of this
Agreement;

(f) words importing the singular number only shall include the plural and vice versa
and words importing the use of any gender shall include any other gender, the
word “or” is not exclusive and the word “including” is not limiting whether or not
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non-limiting language (such as “without limitation” or “but not limited to” or 
words of similar import) is used with reference thereto;

(g) all amounts are stated in lawful currency of Canada;

(h) any reference to a statute includes and is a reference to such statute and to the
regulations made pursuant thereto, with all amendments made thereto and in force
from time to time and to any statute or regulations that may be passed which
supplements or supersedes such statute or regulations;

(i) any reference to any entity includes and is also a reference to any entity that is a
successor to such entity; and

(j) except to the extent this Agreement specifically states that a capitalized term has
the meaning assigned to it in the Trust and Development Agreement, all
capitalized terms used in this Agreement which are defined in the Partnership
Agreement and are not otherwise defined herein have the respective meanings
assigned to them in the Partnership Agreement.

1.3 GOVERNING LAW

1.3.1 This Agreement is governed by and shall be construed in accordance with the laws of the 
Province of British Columbia and the federal laws of Canada applicable herein. 

1.3.2 The parties hereby submit to the non-exclusive jurisdiction of the courts of the Province 
of British Columbia and all legal proceedings arising out of or in connection with this 
Agreement may be brought before the courts of the Province of British Columbia. 

2. TRANSFER OF DEVELOPMENT SITE

2.1.1 Subject to the terms and conditions of this Agreement, and based on the representations 
and warranties set out in Article 3, Creative Vancouver hereby transfers, assigns, conveys 
and sets over to the Partnership as of the Effective Date all of Creative Vancouver’s 
beneficial right, title and interest in and to the Development Site.

2.1.2 From and after the Effective Date, Development Site (whether registered in the name of 
Creative Vancouver or the Partnership) will be held, owned and operated as the property 
of the Partnership and not as the separate property of Creative Vancouver and will be 
used by and for the benefit of the Partnership and not for Creative Vancouver’s separate 
account.  All income, revenue, profits and benefits derived from the Development Site
will as and from the Effective Date belong only to and accrue for the benefit of the 
Partnership and not for the separate account of Creative Vancouver and all outgoings, 
expenses, obligations and liabilities incurred by the Partnership in respect of the 
Development Site will be for the account of the Partnership, and not for the separate 
account of Creative Vancouver. 

2.1.3 This Agreement will, without further act or formality, operate at the Effective Date as a 
transfer to the Partnership of Creative Vancouver’s entire beneficial interest in and to the 
Development Site. For greater certainty, Creative Vancouver acknowledges and agrees 
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that, in accordance with the Trust and Development Agreement, from and after the 
Effective Date, it will it will hold legal title to the Development Site as nominee, agent 
and bare trustee for the Partnership.

2.1.4 Creative Vancouver and the Partnership agree that the fair market value of Creative 
Vancouver’s beneficial interest in and to the Development Site is $__________________ 
as at the Effective Date (the “Transfer Price”). 

2.1.5 As full consideration for the transfer by Creative Vancouver of its beneficial interest in 
and to the Development Site to the Partnership, the Partnership will pay to Creative 
Vancouver the Transfer Price which will be satisfied by the: 

(a) assumption of the following liabilities of Creative Vancouver relating to the
Development Site, more particularly:

(i) [list assumed liabilities as at the Effective Date]

(collectively, the “Assumed Liabilities”); and

(b) the crediting of the Capital Account of Creative Vancouver in the amount equal to
the Transfer Price less aggregate of the Assumed Liabilities.

2.2 TAX CONSIDERATIONS

2.2.1 Creative Vancouver may, in its sole discretion, elect to transfer its beneficial interest in 
and to the Development Site to the Partnership on a tax-deferred basis pursuant to 
subsection 97(2) of the Tax Act.  In such event, Creative Vancouver and the Partnership 
will jointly elect in the form prescribed for the purposes of subsection 97(2) of the Tax 
Act that the transfer by Creative Vancouver of its beneficial interest in and to the 
Development Site to the Partnership will be made at an elected amount as determined by 
Creative Vancouver, in its sole discretion, in accordance with the limits prescribed in the 
Tax Act.

2.2.2 Creative Vancouver and the Partnership will each be registered for GST purposes, so that 
each of Creative Vancouver and the Partnership may be eligible to self-assess GST on the 
transfer of Creative Vancouver’s beneficial interest in and to the Development Site as 
contemplated herein. The Partnership hereby declares, certifies and agrees that the 
Partnership: 

(a) is the recipient (as defined in the Excise Tax Act (Canada) (the “Act”)) of the
supply of Creative Vancouver’s beneficial interest in and to the Development Site
and is registered under Part IX, Division V, Subdivision d of the Act for the
collection and remittance of GST, and its registration number is ;

(b) if required, will self-assess, be liable for and remit directly to the Receiver
General of Canada all GST payable in connection with the transfer of the
Development by Creative Vancouver to the Partnership; and
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(c) will indemnify and save harmless Creative Vancouver from any GST, penalty,
interest or other amounts which may be assessed against Creative Vancouver
under the Act as a result of or in connection with Creative Vancouver’s failure to
collect and remit any GST applicable on the transfer of the Creative Vancouver’s
beneficial interest in and to the Development Site by Creative Vancouver to the
Partnership.

3. REPRESENTATIONS AND WARRANTIES

3.1 REPRESENTATIONS AND WARRANTIES OF CREATIVE VANCOUVER

3.1.1 In consideration of the agreement by the Partnership to acquire Creative Vancouver’s 
beneficial interest in and to the Development Site from Creative Vancouver, Creative 
Vancouver represents and warrants to the Partnership as representations and warranties 
that are true as at the date hereof and at the Effective Date as if such representations and 
warranties were made at such time, that:

(a) Creative Vancouver is a company duly formed and existing under the laws of the
Province of British Columbia, and has the requisite power, authority and capacity
to execute and deliver this Agreement, to consummate the transactions
contemplated hereby and to duly observe and perform all of its covenants and
obligations herein set forth; and

(b) on or before the Effective Date, this Agreement will have been duly authorized,
executed and delivered by Creative Vancouver and will constitute a legal, valid
and binding obligation of Creative Vancouver enforceable against Creative
Vancouver in accordance with its terms, and Creative Vancouver will have good
and sufficient right and authority to enter into this Agreement on the terms and
conditions herein set forth and to transfer the ownership of the Development Site
to the Partnership.

3.1.2 The representations and warranties of Creative Vancouver contained in this Agreement 
will survive the Effective Date and will continue in full force and effect for the benefit of 
the Partnership.

3.2 REPRESENTATIONS AND WARRANTIES OF THE PARTNERSHIP

3.2.1 In consideration of the agreement by Creative Vancouver to contribute its beneficial 
interest in and to the Development Site to the Partnership, the Partnership represents and 
warrants to Creative Vancouver as representations and warranties that are true as at the 
date hereof and at the Effective Date as if such representations and warranties were made 
at such time, that:

(a) the Partnership is a partnership duly formed and existing under the laws of the
Province of British Columbia, and has the requisite power, authority and capacity
to execute and deliver this Agreement, to consummate the transactions
contemplated hereby and to duly observe and perform all of its covenants and
obligations herein set forth; and
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(b) on or before the Effective Date, this Agreement will have been duly authorized,
executed and delivered by the Partnership, and will constitute a legal, valid and
binding obligation of the Partnership enforceable against the Partnership in
accordance with its terms and the Partnership will have good and sufficient right
and authority to enter into this Agreement on the terms and conditions herein set
forth and to to carry out the transactions contemplated in this Agreement.

3.2.2 The representations and warranties of the Partnership contained in this Agreement will 
survive the Effective Date and will continue in full force and effect for the benefit of 
Creative Vancouver.

4. MISCELLANEOUS

4.1.1 Time is of the essence of this Agreement.

4.1.2 Each of Creative Vancouver and the Partnership will at all times hereafter execute and 
deliver, at the request of any other party, all such further documents, deeds, instruments 
and do all such acts as may be necessary to give full effect to the intent and meaning of 
this Agreement.

4.1.3 This Agreement will enure to the benefit of and be binding upon the parties and upon 
their respective successors and assigns.

4.1.4 The provisions of this Agreement will survive the completion of the transactions 
contemplated herein.

4.1.5 This Agreement may be signed in as many counterparts as may be necessary, and may be 
signed by facsimile or other means of electronic communication producing a printed 
copy, each of which so signed shall be deemed to be an original, and such counterparts 
together shall constitute one and the same instrument and notwithstanding the date of 
execution shall be deemed to bear the date set forth above. 

IN WITNESS WHEREOF the parties have executed this Agreement as of the date first above 
written.

CREATIVE ENERGY VANCOUVER 
PLATFORMS INC.

Per:
Authorized Signatory

PARTNERSHIP

Per:
Authorized Signatory
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AMENDED AND RESTATED TRUST AND DEVELOPMENT AGREEMENT
This Agreement is dated for reference August 10, 2018April 26, 2019

AMONG

CREATIVE ENERGY VANCOUVER PLATFORMS INC., 
having an address at 720 Beatty Street, Vancouver, British 
Columbia V6B 2M1

(“Creative Vancouver”)

AND

WESTBANK HOLDINGS LTD., having an address at 6th Floor –
1067 Cordova Street, Vancouver, British Columbia  V6C 1C7

(“Westbank”)

AND

WESTBANK PROJECTS CORP., having an address at 6th Floor 
– 1067 Cordova Street, Vancouver, British Columbia  V6C 1C7

(the “Developer”)

AND

EMANATE ENERGY SOLUTIONS INC., having an address at 
c/o InstarAGF Asset Management Inc., Suite 3100 - 66 Wellington 
Street, Toronto, Ontario  M5K 1E9

(“Emanate”)

WHEREAS:
A. Creative Vancouver and the Developer wish to enter into this agreement and certain 

agreements which are ancillary hereto in order to provide for new and refurbished energy 
generation facilities for the use and benefit of Creative Vancouver and the transfer to the 
Developer, for improvement by the Developer, of that portion of the real property owned 
by Creative Vancouver that will, as a result of the new and refurbished facilities, become 
surplus to the needs of Creative Vancouver in its operation as a utility;

B. To facilitate the refurbishment of Creative Vancouver’s Existing Plant, development of the 
New Office and development of Creative Vancouver’s surplus property, Creative 
Vancouver will construct a satellite facility on the BC Place Lands for the benefit of 
Creative Vancouver to replace a portion of the generation capacity in the Existing Plant;

C. Creative Vancouver will apply to the BCUC for its approval of the acquisition of an 
interest in the BC Place Lands through a statutory right of way; a Certificate of Public 
Convenience and Necessity for the construction and commissioning of the BC Place Plant 
and the refurbishment of Creative Vancouver’s Existing Plant; and the disposition of the 
portion of the Lands which are surplus to the Utility Assets;  
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D. Following the receipt of the approvals from the BCUC in respect of the foregoing, the 
Developer will acquire a beneficial interest in the portion of the Lands which are surplus to 
the needs of Creative Vancouver in  its operation as a utility (the Effective Date is the date 
on which the Developer acquires such interest);

E. The Developer will construct the New Plant Premises and the New Office on the Lands for 
the benefit of Creative Vancouver and Creative Vancouver will construct or cause 
construction of the New Plant (within the New Plant Premises) and the BC Place Plant, and 
will furnish or construct, or will cause the furnishing or construction of, the Ancillary 
Equipment; and

F. The costs of the BC Place Plant, the New Plant Premises, the New Plant, the Ancillary 
Equipment, and the New Office will be borne by Creative Vancouver.  The Developer will 
subsidize and reimburse (or pay directly to applicable counterparties on Creative 
Vancouver’s behalf) such costs, as an inducement, for amounts in excess of the Base CEV 
Amount.

G. In light of the above, Creative Vancouver, Westbank, the Developer and Emanate entered 
into an agreement dated for reference June 29, 2018 known as the “Trust and Development 
Agreement”, as amended and restated pursuant to an Amended and Restated Trust and 
Development Agreement dated August 10, 2018 (the “Original Agreement”).

H. Creative Vancouver, Westbank, the Developer and Emanate now wish to enter into this 
agreement to restate, amend, supersede and replace the Original Agreement to replace 
Schedule D and Schedule E to the Original Agreement in order to correct clerical errors 
therein.

ARTICLE 1
INTERPRETATION

1.1 DEFINITIONS

In this Agreement, except where the subject matter or context otherwise requires, the following 
terms have the following meanings:

(a) “Access Agreements” have the meaning ascribed to it in Section 7.1;

(b) “Additional CEV Amount” has the meaning ascribed in Section 8.1(b);

(b) (c) “Affiliate” means an affiliated body within the meaning of the Business 
Corporations Act (British Columbia), SBC 2002, c. 57;

(c) (d) “Agreement” means this Trust and Development Agreement, including all 
Schedules to this agreement, as it may be confirmed, amended, modified, 
supplemented, or restated by written agreement between the parties;

(d) (e) “Airspace Parcels” means one or more airspace parcels containing the New 
Plant Premises and the New Office, which shall be created by the subdivision of the 
Lands pursuant to the terms of this Agreement;
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(e) (f) “Alternate Offices” have the meaning ascribed to it in Section 3.4;

(f) (g) “Ancillary Equipment” means flue stacks, fuel tanks, all distribution piping and 
other equipment and personal property ancillary thereto located on the Lands from 
time to time; 

(g) (h) “Applicable Laws” means, with respect to any person, properties, transaction or 
event, all laws, by-laws, rules, regulations, orders, judgments, decrees, decisions or 
other requirements having the force of law relating to or applicable to such person, 
properties, transaction or event;

(h) (i) “Approval” has the meaning ascribed in Section 10.1(a);

(j) “Base CEV Amount” has the meaning ascribed in Section 8.1(a);

(i) (k) “BC Place Lands” means the lands located in the City which are legally 
described as:

PID: 029-173-825 
Lot 347 False Creek Plan EPP31476;

(j) (l) “BC Place Plant” means the steam generation plant and the structures and 
improvements forming part thereof, including the enclosures and exterior façade of 
the steam generation plant, as are to be constructed by or on behalf of Creative 
Vancouver on the BC Place Lands;

(k) (m) “BC Place Plant Plans” means the plans and specifications for the design and 
construction of the BC Place Plant as referenced and more particularly described in 
SCHEDULESchedule C, which include plans and descriptions setting out the design, 
specifications and locations of the BC Place Plant, as amended from time to time in 
accordance with the provisions of this Agreement;

(l) (n) “BC Place SRW” means the Statutory Right of Way agreement entered into 
among B.C. Pavilion Corporation and Creative Vancouver in respect of the 
construction and operation of the BC Place Plant, which agreement will be registered 
against title to the BC Place Lands; 

(m) (o) “BCUC” means the British Columbia Utilities Commission;

(n) (p) “Budget” means the total construction budget in connection with the design, 
construction and development of the New Plant Premises, the New Office, the 
Project Utility Infrastructure and the BC Place Plant prepared on the basis of the 
Plans and Specifications, an initial draft of which is attached hereto as 
SCHEDULESchedule D, as approved and amended from time to time in accordance 
with the provisions of this Agreement;

(o) (q) “Business Day” means Monday to Friday inclusive of each week, excluding days 
which are statutory holidays in the Province of British Columbia;

(p) (r) “CEV Amount” has the meaning ascribed in Section 8.1(ba);

(q) (s) “City” means the City of Vancouver, British Columbia;  
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(r) (t) “Claim” means any actual or threatened civil, criminal, administrative, 
regulatory, arbitral or investigative inquiry, action, suit, investigation or proceeding 
and any claim or demand resulting therefrom or any other claim or demand of 
whatever nature or kind;

(s) (u) “Common Expenses” means all the expenses, costs and charges of every kind, 
excluding the costs of separately metered public utilities, Property Taxes and Utility 
Taxes in respect of the use, operation, maintenance, administration, and supervision 
of the portions of the Lands that are common to both Creative Vancouver and the 
Developer and their respective employees, agents, Consultants, Contractors and 
invitees;

(t) (v) “Construction Schedule” means the schedule for undertaking and completing 
the design, construction and development of the New Plant Premises, the New 
Office, the Project Utility Infrastructure and the BC Place Plant, including the 
anticipated milestones for obtaining any approvals from Governmental Authorities, 
the schedule for temporary shutdowns of the Existing Plant or the New Plant, and the 
formation of the Airspace Parcels, an initial draft of which is attached hereto as 
SCHEDULESchedule E, as approved and amended from time to time in accordance 
with the provisions of this Agreement;

(u) (w) “Consultant” or “Consultants” means all architectural, structural, engineering, 
or other professional consultants (including quantity surveyors) engaged by the 
Developer or Creative Vancouver in respect of the design, development, and 
construction of the Project, the Project Utility Infrastructure or the BC Place Plant, or 
any part thereof;

(v) (x) “Contractor” or “Contractors” means all of the contractors, subcontractors, 
trades, suppliers, and consultants with whom the Developer, the General Contractor 
or Creative Vancouver contracts in connection with the construction of the Project, 
the Project Utility Infrastructure or the BC Place Plant, or any part thereof; 

(w) (y) “Creative Canada” means Creative Energy Canada Platforms Corp.;

(x) (z) “Creative Vancouver” means Creative Energy Vancouver Platforms Inc.;

(y) (aa) “Creative Vancouver Indemnitees” means Creative Vancouver or its 
Affiliates and any of their respective shareholders, directors, officers, employees, 
contractors and agents; 

(z) (bb) “Developer” means (i) prior to the Effective Date, Westbank Projects Corp., 
and (ii) on and after the Effective Date, the Developer Related Party;

(aa) (cc) “Developer Plans” means the plans and specifications for the design and 
construction of the New Plant Premises, New Office and spaces for Ancillary 
Equipment as referenced and more particularly described in SCHEDULESchedule
C, which include:

(i) plans and descriptions setting out the design, specifications and locations of 
the New Plant Premises, the New Office, and spaces for Ancillary 
Equipment; and
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(ii) locations, particulars and specifications of utility services to the New Plant 
Premises,

as amended from time to time in accordance with the provisions of this Agreement, 
provided that the Developer Plans shall not include any plans and specifications 
relating exclusively to any part of the Project which is unrelated to the New Plant 
Premises, the New Office or spaces for Ancillary Equipment;

(bb) (dd) “Developer Related Party” has the meaning ascribed in Section 12.8(a);

(cc) (ee) “Encumbrance” means any mortgage, charge, pledge, hypothecation, security 
interest, assignment, lien (statutory or otherwise), easement, title retention agreement 
or arrangement, deemed or statutory trust, restrictive covenant, adverse claim, 
exception, reservation, right of occupation, any matter capable of registration against 
title, option, right of pre-emption, royalty interest, privilege or other encumbrance or 
third-party right of any nature, any other arrangement or condition that, in substance, 
secures payment or performance of an obligation, or any agreement, option, right or 
privilege (whether by law, contract or otherwise) capable of becoming any of the 
foregoing;

(dd) (ff) “Effective Date” means the date upon which the beneficial interest in the Trust 
Property is transferred by Creative Vancouver to the Developer pursuant to the 
Transfer Agreement;

(ee) (gg) “Emanate” means Emanate Energy Solutions Inc., or any Affiliate of Emanate 
Energy Solutions Inc. which is a permitted assignee pursuant to the terms of this 
Agreement; 

(ff) (hh) “Existing Office” means the improvements that comprise existing office 
premises utilized by Creative Vancouver on the Lands and the space housing those 
improvements, as shown cross-hatched on the plan attached as 
SCHEDULESchedule B and consisting of approximately 2,880 square feet of floor 
space;

(gg) (ii) “Existing Plant” means the improvements that comprise existing steam 
generation plant on the Lands and the space housing those improvements, shown 
cross-hatched on the plan attached as SCHEDULESchedule B, and consisting of 
approximately 45,600 square feet of double-height space;

(hh) (jj) “Functional” means:

(i) in relation to the BC Place Plant, that the BC Place Plant has been fully 
constructed and installed in accordance with the BC Place Plant Plans 
(including any revision thereto in accordance with Section 3.3(r)) has 
satisfied the applicable commissioning testing in accordance with Section 
3.8(a), and is otherwise capable of performing the functions for which it is 
designed; and

(ii) in relation to the Project Utility Infrastructure, that the Project Utility 
Infrastructure has been fully constructed and installed in accordance with the 
Project Utility Infrastructure Plans (including any revision thereto in 
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accordance with Section 3.3(m)), has satisfied the applicable commissioning 
testing in accordance with Section 3.8(b), and is otherwise capable of 
performing the functions for which it is designed; 

(ii) (kk) “General Contractor” means the Developer, if the Developer acts as the 
general contractor or construction manager for the Project, or the general contractor 
or construction manager engaged by the Developer as the general contractor or 
construction manager for the Project, provided that if the Developer uses a number of 
persons as general contractor for the Project, then “General Contractor” shall mean 
all such general contractors or the general contractor with respect to any particular 
component of the Project as the context of this Agreement may require; 

(jj) (ll) “Governmental Authority” means any federal, provincial, regional, municipal, 
local or other government, governmental or public department, court, tribunal, 
arbitral body, commission, board, bureau or agency and any subdivision, agent, 
commission, board or authority thereof, including the BCUC;

(kk) (mm) “Lands” means the lands and premises civically and legally described in 
SCHEDULESchedule A hereto and includes any improvements thereon;

(ll) (nn) “Losses” means all damages (including consequential and indirect damages of 
Creative Vancouver), fines, penalties, deficiencies, losses, liabilities (whether 
accrued, actual, contingent, latent or otherwise), costs, fees and expenses (including 
interest, court costs and reasonable fees and expenses of lawyers, accountants and 
other experts and professionals);

(mm) (oo) “LTO” means the applicable Land Title Office;

(nn) (pp) “New Office” means turnkey office premises having an aggregate area of 
approximately 4,000 square feet to be constructed for Creative Vancouver by the 
Developer on the Lands as part of the Project, and in accordance with the Developer 
Plans, for offices and other amenities and facilities (exclusive and, in the case of 
common areas on the Lands, non-exclusive);

(oo) (qq) “New Plant Premises” means the base building premises to be constructed for 
Creative Vancouver by the Developer on the Lands as part of the Project in 
accordance with the Developer Plans, within which the New Plant will be located;

(pp) (rr) “New Plant” means the retained portion of the Existing Plant and all equipment, 
fixtures and appurtenances to be altered or installed by or on behalf of Creative 
Vancouver within the New Plant Premises;

(qq) (ss) “Nominee” has the meaning ascribed in section 6.7;

(rr) (tt) “Non-Recourse Party” has the meaning attributed to it in section 6.2;

(ss) (uu) “Parking Agreement” has the meaning ascribed to it in section 7.1;

(tt) (vv) “Permitted Encumbrances” means:

(i) Charges registered against title to the Lands as of the third (3rd) Business Day 
prior to the date hereof;
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(ii) registered easements, rights of way, covenants and other similar charges 
granted  in the ordinary course by any Governmental Authority, service 
provider or public utility in connection with the Project and that do not 
materially affect or interfere with the use or operation of, or intended use or 
operation of, the Utility Assets; and

(iii) reservations, limitations, provisos and conditions expressed in any original 
grant from the Crown;

(uu) (ww) “person” or “personnel” includes any firm, corporation, individual, or other 
entity;

(vv) (xx) “Plans and Specifications” means, collectively, the Developer Plans, the 
Project Utility Infrastructure Plans and the BC Place Plant Plans; 

(ww) (yy) “Project” means the entire development on the Lands intended to be 
constructed by the Developer (on its own account or on behalf of Creative 
Vancouver), which shall include the New Office, the New Plant Premises, 
commercial office space and retail units;

(xx) (zz) “Project Utility Infrastructure” means the New Plant and the Ancillary 
Equipment to be altered or installed within the Project;

(yy) (aaa) “Project Utility Infrastructure Plans” means the plans and specifications for 
the design and construction of the Project Utility Infrastructure as referenced and 
more particularly described in SCHEDULESchedule C, which include:

(i) plans and descriptions setting out the design, specifications and locations of 
the Project Utility Infrastructure; and

(ii) particulars of any restrictions on access to or from or movement within the 
Lands necessitated by the installation of the Project Utility Infrastructure,

as amended from time to time in accordance with the provisions of this Agreement;

(zz) (bbb) “Property Taxes” means all taxes, rates, duties, levies, assessments and any 
similar taxes or charges whatsoever that are levied, imposed, or assessed by any 
competent authority against or in respect of the Lands or upon the registered owner 
of the Lands in respect of the Lands, including:

(i) amounts levied, imposed, or assessed in substitution for or in lieu of any such 
taxes, and

(ii) amounts levied, imposed, or assessed for education, schools, and local 
improvements;

(aaa) (ccc) “Referee” means an independent expert with the appropriate credentials and 
experience mutually agreed to by the Developer and Creative Vancouver; provided,  
however, that if the Developer and Creative Vancouver cannot agree upon a single 
independent expert, each party shall within 5 Business Days appoint an independent 
expert, and the two experts so appointed will within 5 Business Days appoint a third 
independent expert, who shall be the chairman of the proceeding and all references to 
the Referee herein will refer to such panel of 3 independent experts so appointed;
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(bbb) (ddd) “Remainder” means the legal parcel, which was formerly part of the Lands, 
constituting the portion of the Lands that are not within the Airspace Parcels;

(ccc) (eee) “Responsibilities Matrix” means a responsibility matrix describing certain 
responsibilities of the Developer and of Creative Vancouver with respect to the New 
Plant Premises, the New Office, the BC Place Plant and the Project Utility 
Infrastructure, as set out in SCHEDULESchedule G;

(ddd) (fff) “Stabilization Date” means the date upon which the latest of the following 
occurs:

(i) the Lands are subdivided such that the Trust Property is contained in the 
Remainder and the New Plant Premises and the New Office are contained in 
the Airspace Parcels, or an equivalent form of tenure expressly contemplated 
in this Agreement (if required pursuant to the terms of this Agreement);

(ii) the Statutory Right of Way, the Access Agreements and Parking Agreement 
have been registered against title to the Remainder;

(iii) legal title to the Remainder has been transferred to the Developer or a 
nominee of the Developer; and

(iv) legal title to Airspace Parcels is registered in the name of Creative Vancouver 
free and clear of all Encumbrances (other than Permitted Encumbrances);

(eee) (ggg) “Service Commencement Date” means:

(i) in relation to the BC Place Plant, the date specified as the Service 
Commencement Date in Section 3.8(a); and 

(ii) in relation to the Project Utility Infrastructure, the date specified as the 
Service Commencement Date in Section 3.8(b);

(fff) (hhh) “Statutory Right of Way” means the statutory rights of way to be registered 
in the LTO against title to the Remainder, which include, inter alia, a right of way 
and covenant which grants Creative Vancouver and its agents, contractors and 
employees the right of access on, over and under the applicable portions of the Lands 
and within and through the applicable portions of the Project for the purpose of 
constructing, operating, maintaining, repairing, replacing, relocating and upgrading 
the Ancillary Equipment from time to time located on the Lands;

(ggg) (iii) “Substantial Completion” means the issuance by the appropriate Consultant of 
a certificate of completion with respect to the head contract for the Project or to any 
head contract with respect to a component of the Project, as applicable in the relevant 
context of this Agreement, in accordance with the terms of the Builders Lien Act
(British Columbia);

(hhh) (jjj) “Tax Allocation Agreement” shall mean the tax allocation agreement dated the 
Effective Date between Creative Vancouver, the Developer, Westbank, Emanate and 
Creative Canada governing the allocation of taxes with respect to the Project;
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(iii) (kkk) “Transfer Agreement” means the transfer agreement to be entered into 
between Creative Vancouver and the Developer Related Party substantially in the 
form attached hereto as SCHEDULESchedule H;

(jjj) (lll) “Transfer” means the transfer of all of the beneficial interest in the Trust 
Property by Creative Vancouver to the Developer pursuant to the terms of the 
Transfer Agreement;

(kkk) (mmm) “Trust Property” means the lands, spaces, and improvements located on or 
forming part of the Lands that are not the Utility Assets, as such lands, spaces and 
improvements may be relocated and otherwise altered in accordance with the terms 
of this Agreement;

(lll) (nnn) “Utility Assets”, prior to the Stabilization Date, means:

(i) the Existing Plant and the Existing Office; subject to the rights of alteration 
contained in this Agreement;

(ii) the Alternate Offices; 

(iii) the New Plant Premises and the New Office under construction; and

(iv) the Ancillary Equipment; and

following the Stabilization Date, “Utility Assets” shall mean:

(v) the Airspace Parcels, the New Plant and all other fixtures, furniture and 
equipment contained in the Airspace Parcels;

(vi) the Ancillary Equipment; and

(vii) the Statutory Right of Way,

all as may be relocated and otherwise altered in accordance with the terms of this 
Agreement;

(mmm)(ooo) “Utility Taxes” means all taxes, rates, duties, levies, and assessments 
whatsoever imposed upon Creative Vancouver by any competent authority that are 
attributable solely to the activities of Creative Vancouver as a utility provider, 
excluding any Property Taxes.

1.2 INTERPRETATION

For the purposes of this Agreement:

(a) any reference in this Agreement to a section, subsection, paragraph, subparagraph or 
Schedule is a reference to the appropriate section, subsection, paragraph, 
subparagraph or Schedule in or to this Agreement;

(b) if any provision of this Agreement or any part hereof is found or determined to be 
invalid, it will be severable and severed from this Agreement and the remainder of 
this Agreement will be construed as if such invalid provision or part had been deleted 
from this Agreement;
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(c) this Agreement and all matters arising hereunder will be governed by and construed 
in accordance with the laws of British Columbia, which will be deemed to be the 
proper law hereof, and the courts of British Columbia will have the exclusive 
jurisdiction to entertain and determine all claims and disputes arising out of or in any 
way connected with this Agreement, subject to any arbitration or dispute resolution 
provisions contained herein, and the validity, existence and enforceability hereof;

(d) the headings used in and the organization of this Agreement are solely for 
convenience of reference and will not in any way affect, limit, amplify or modify the 
terms hereof and will not be construed in any way to be part of this Agreement in the 
interpretation hereof;

(e) the words “herein”, “hereof” and “hereunder” and words of similar import refer to 
this Agreement as a whole and not to any particular article, section, subsection, 
paragraph, subparagraph or other subdivision or schedule of this Agreement;

(f) the word “including”, when following any general statement, term or matter, will not 
be construed to limit such general statement, term or matter to the specific items or 
matters set forth immediately following such word or to similar items or matters, but 
will be construed to refer to all other items or matters that could reasonably fall 
within the scope of such general statement, term or matter, whether or not 
non-limiting language (such as “without limitation”, “but not limited to” or words of 
similar import) is used with reference thereto;

(g) words importing the masculine gender include the feminine or neuter gender and 
words in the singular include the plural, and vice versa;

(h) any reference to a statute includes and is a reference to such statute and to the 
regulations made pursuant thereto, with all amendments made thereto and in force 
from time to time, and to any statutes or any regulations that may be passed which 
have the effect of supplementing or superseding such statutes or regulations; and

(i) all references to monetary amounts in this Agreement are references to Canadian 
dollars.

1.3 SCHEDULES.
The following are the Schedules to this Agreement, each of which is an integral part hereof:

SCHEDULESchedule A - Description of the Lands

SCHEDULESchedule B - Existing Plant and Existing Office

SCHEDULESchedule C - Plans and Specifications

SCHEDULESchedule D - Budget

SCHEDULESchedule E - Construction Schedule 

SCHEDULESchedule F - Design, Change Order and Cost Control Processes

SCHEDULESchedule G - Responsibilities Matrix

SCHEDULESchedule H - Transfer Agreement
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1.4 CONDITIONS PRECEDENT

(a) The obligations of the parties under this Agreement in respect of, in relation to or 
arising on or after the Effective Date shall be conditional upon obtaining any 
approvals of the BCUC which may be required in respect of this Agreement and the 
Transfer.

(b) The obligation of Creative Vancouver to transfer the Trust Property to the Developer 
under this Agreement and the Transfer Agreement, and Creative Vancouver’s 
obligations in respect of, in relation to or arising on or after the Effective Date, shall 
be conditional upon Creative Vancouver securing financing to ensure the continuity 
of its operations as a utility provider from the Effective Date until the Stabilization 
Date, which financing may include conventional financing from a third party
institutional lender or support from the Developer in accordance with Section 6.1, or 
both, all on terms and conditions as are acceptable to Creative Vancouver, in its sole 
discretion.  

ARTICLE 2
DECLARATION OF TRUST

2.1 DECLARATION OF TRUST

(a) Creative Vancouver declares that from and after the Effective Date:

(i) it will hold and will continue to hold all legal right, title and interest in the 
Trust Property, and benefits derived therefrom, as a bare trustee in trust for 
the benefit of the Developer in accordance with the terms of this Agreement; 
and

(ii) it has no beneficial interest or property rights whatsoever in the Trust 
Property and shall hold legal title to the Trust Property in accordance with the 
terms of this Agreement as a bare trustee for the Developer.

(b) Subject to Sections 6.5 and 6.6, from and after the Effective Date, as trustee of the 
Trust Property, Creative Vancouver shall:

(i) have no powers and responsibilities with respect to the Trust Property;

(ii) at all times and from time to time deal with the Trust Property only in 
accordance with this Agreement and with the written authorization and 
direction of the Developer, and not otherwise deal with or purport to take any 
action in connection with the Trust Property; 

(iii) give the Developer prompt written notice of any and all notices, suits, claims, 
actions, causes of action, demands, assessments, tax levies, or other 
information which it may from time to time receive relating to or affecting the 
Trust Property; and



16

MT DOCS 17661235

(iv) not impede the access of the Developer’s employees, engineers, agents and 
advisors to any area forming part of the Trust Property, except as may be 
required by Applicable Laws or the standards of a prudent utility operator.

(c) The parties hereby confirm that title to their respective interests in the Lands is and 
will be held by them as set out in this Agreement. 

(d) From and after the Effective Date, the Developer will exclusively beneficially own 
and, subject only to the terms of this Agreement, shall continue to exclusively 
beneficially own and be beneficially entitled to all tangible and intangible property, 
rights, title and interest that from time to time comprise the Trust Property and the 
Remainder. 

(e) From and after the Effective Date, Creative Vancouver will exclusively beneficially 
own and, subject only to the terms of this Agreement, shall continue to exclusively 
beneficially own and be beneficially entitled to all tangible and intangible property, 
rights, title and interest that from time to time comprise the Utility Assets and the 
Airspace Parcels. 

(f) On the Stabilization Date, Creative Vancouver shall surrender to the Developer any 
residual interest it may have in and to the Remainder.

ARTICLE 3
DETAILED DESIGN AND CONSTRUCTION

3.1 PROJECT COMMITTEE

(a) As soon as practicable following entry into this Agreement, the Developer and 
Creative Vancouver will set up a committee (the “Project Committee”) to 
coordinate detailed design and construction activities in respect of the New Plant 
Premises, the New Office, the Project Utility Infrastructure and the BC Place Plant, 
including reviewing and approving changes in design or Change Orders by either 
party. 

(b) The Project Committee will be composed of one member appointed by the 
Developer, one member appointed by Creative Vancouver and one member 
appointed by Emanate.  

(c) The Project Committee will meet on a regular basis or on the request of either 
Creative Vancouver or the Developer, but in any event not less frequently than 
monthly, to discuss the progress, timelines and milestones relating to or in 
connection with the design and construction of the BC Place Plant, the New Plant 
Premises, the New Office, and the Project Utility Infrastructure. Each member will, 
on an on-going basis, provide copies to the other members of any information and 
documentation relating to or in connection with the construction of the New Plant 
Premises, the New Office, the BC Place Plant and the Project Utility Infrastructure, 
as applicable, with such information and documentation to be provided promptly to 
the Project Committee members and in any event no later than five Business Days 
prior to the date of any Project Committee meeting.  Upon the agreement of the 
Project Committee members, Consultants involved in the design process or 
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Contractors involved in the construction process may attend meetings of the Project 
Committee from time to time.

(d) Each of the parties hereby confirms that each individual identified as a member of the 
Project Committee appointed by such party has or will have full authority to bind 
such party that such individual represents with respect to activities and decisions that 
require the approval of the parties hereunder.

3.2 DETAILED DESIGN

(a) Creative Vancouver shall have the responsibility and oversight for completing the 
detailed design of the BC Place Plant, the New Plant and the Ancillary Equipment, 
including for greater clarity those responsibilities assigned to Creative Vancouver in 
the Responsibilities Matrix, in consultation with the Developer in accordance with 
the provisions of SCHEDULESchedule F.   

(b) The Developer shall have responsibility and oversight for completing the detailed 
design of the New Plant Premises, New Office and spaces for Ancillary Equipment, 
including for greater clarity those responsibilities assigned to the Developer in the 
Responsibilities Matrix, in consultation with Creative Vancouver in accordance with 
the provisions of SCHEDULESchedule F.   

(c) Any amendments from time to time to the specifications, scope and preliminary 
design of the New Plant Premises, the New Office, BC Place Plant and Project Utility 
Infrastructure as set out in SCHEDULESchedule C will be made from time to time in 
accordance with the requirements set out in SCHEDULESchedule F.

3.3 PROCUREMENT AND CONSTRUCTION

New Plant Premises and New Office and the Project

(a) After the BC Place Plant is completed and commissioned, the Developer will 
construct the New Plant Premises and the New Office, including for greater clarity 
performing the responsibilities of the Developer set forth in the Responsibilities 
Matrix. The construction shall be completed in accordance with the Developer Plans 
at the cost and expense of Creative Vancouver with the Developer subsidizing and 
reimbursing (or paying directly to applicable counterparties on Creative Vancouver’s 
behalf) aggregate (when aggregated with all other subsidized costs hereunder) costs
in excess of the Base CEV Amount, as more particularly set out in Section 3.6 and 
SCHEDULESchedule F. The Developer will not deviate from such Developer Plans 
in any material respect unless revised Developer Plans with respect to any such 
deviation are submitted to Creative Vancouver for its review and approval under 
SCHEDULESchedule F.

(b) Subject to Section 3.3(l), the Developer will obtain, at the Developer’s cost and 
expense, all required permits and approvals from Governmental Authorities in 
connection with the construction of the New Plant Premises and the New Office. 

(c) The construction of the New Plant Premises will require multiple shutdowns of the 
Existing Plant, which will be scheduled by the Developer with the approval of 
Creative Vancouver as set out in the Construction Schedule. Notwithstanding the 
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foregoing, the Developer will not request any shutdowns of the Existing Plant until 
such time as the BC Place Plant is Functional. The Developer will not be responsible 
for any loss of capacity during the specified period of time that Creative Vancouver 
approved for the shutdown of the Existing Plant. The Developer will be responsible, 
and shall compensate Creative Vancouver, for any Losses (including, for the 
avoidance of doubt, lost revenue and similar consequential damages) incurred or 
suffered by Creative Vancouver if there is any delay (other than any delay caused by 
the gross negligence of Creative Vancouver) (i) in restarting the Existing Plant, or (ii) 
in the construction of the New Plant Premises that causes a delay in the installation 
and commissioning of the New Plant at the time that it is scheduled to be operational. 
For greater clarity, the Developer will be not responsible for any Losses (including, 
for the avoidance of doubt, lost revenue and similar consequential damages) incurred 
and suffered by Creative Vancouver if a scheduled shutdown is initiated by Creative 
Vancouver for the purposes of installation and commissioning of the Project Utility 
Infrastructure (except to the extent such Losses are contributed to by the Developer’s 
negligence or misconduct of its failure to perform its obligations under this 
Agreement).  The dates between which service from the Existing Plant is shut down 
and service from the New Plant is commenced shall be as set out in the Construction 
Schedule, unless any deviation therefrom is submitted to Creative Vancouver for its 
review and approval, such approval not to be unreasonably withheld or delayed.  

(d) The Developer shall permit Creative Vancouver, and its employees, Contractors, 
engineers, Consultants, agents and advisors, at all reasonable times and upon 
reasonable notice, to enter upon the applicable portions of the Lands in order to 
monitor the construction of the New Plant Premises and the New Office, subject to 
the Developer’s reasonable safety protocols.  If Creative Vancouver, in exercising its 
rights under this subsection 3.3(d), causes any damage to the Lands or any 
improvement thereon, Creative Vancouver shall promptly make good any such 
damage caused to the Lands or such improvements by restoring such property to a 
condition at least as good as it or they were in prior to such damage.

(e) The Developer shall minimize reduction in capacity of the utility business of 
Creative Vancouver, save for the shutdowns of the Existing Plant that have been 
approved by Creative Vancouver, so as to avoid or minimize any degradation or 
disruption of service to the customers of Creative Vancouver or disruption to the 
business of Creative Vancouver as a result of the construction of the Project. 

(f) The Developer will diligently and continuously pursue, and use all commercially 
reasonable efforts to complete, the construction of the Project on an expeditious basis 
(to no less a standard than a reasonably prudent large-scale high-rise real estate 
developer).

(g) Except as provided in Sections 6.5 and 6.6, the Developer shall minimize, to the 
extent possible, the need for any action to be taken by Creative Vancouver in respect 
of any Project matters not related to the New Plant Premises or the New Office. 
Execution of documents related to the Project which are required from Creative 
Vancouver as registered owner of the Lands shall be at the cost of the Developer, 
without recourse to Creative Vancouver or any Creative Vancouver Indemnitee and 
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with full indemnification of Creative Vancouver and the Creative Vancouver 
Indemnitees by the Developer and Westbank (on a joint and several basis) in 
connection therewith.  

(h) Within 60 days following the Substantial Completion of each of the New Plant 
Premises and the New Office, the Developer shall provide Creative Vancouver with 
complete and accurate as-built drawings and specifications and all Consultants’ 
reports relating to the same.

(i) After the BC Place Plant is Functional, the Developer, at its cost, shall be permitted 
to temporarily shut down and remove certain of Creative Vancouver’s utility 
equipment located on the Lands, including the Ancillary Equipment located on the 
Lands as at the date hereof and equipment located inside of the Existing Plant, 
provided that Creative Vancouver has given its prior written approval to such 
removal, which approval shall not be unreasonably withheld or delayed.  The parties 
acknowledge that three of the six existing gas boilers located in the Existing Plant, 
and equipment ancillary thereto, will remain in their current location on the Lands for 
the duration of the construction of the New Plant Premises (and the Developer shall 
be responsible for any damage thereto during any construction activities that are 
procured or directed by, or the responsibility or in the control of, the Developer).  

(j) Subject to Sections 3.3(g), 6.5 and 6.6, Creative Vancouver will, at the cost and 
expense of the Developer, take any lawful actions reasonably requested by the
Developer for the purpose of complying with Applicable Laws in connection with 
the Lands, the Trust Property, or the Project.

(k) Nothing in this Agreement shall be construed as preventing or prohibiting the 
Developer from commencing the demolition of existing buildings on the Lands, the 
excavation for the Project or the construction of the Project prior to the completion 
and commissioning of the BC Place Plant, other than in respect of matters requiring 
the prior approval of Creative Vancouver pursuant to the terms of this Agreement, 
including, without limitation, in respect of any action that would likely result in a 
degradation or disruption of service to customers of Creative Vancouver.   



20

MT DOCS 17661235

Project Utility Infrastructure 

(l) Subject to Section 3.6 and SCHEDULESchedule F, Creative Vancouver will obtain, 
at the Developer’s cost and expense, the required permits and approvals from 
Governmental Authorities as set out in the Responsibilities Matrix (the “Designated 
Creative Vancouver Permits”) (and the Developer will cooperate with Creative 
Vancouver in connection therewith) and will procure, construct, and commission the 
Project Utility Infrastructure, including for greater clarity the responsibilities of 
Creative Vancouver in the Responsibilities Matrix, and carry out all other work 
permitted or required under this Agreement in a good and workmanlike and 
professional manner, consistent with industry standards and in compliance with all 
Applicable Laws. The Developer shall be responsible for obtaining any required 
permit and approval from Governmental Authorities, other than the Designated 
Creative Vancouver Permits, in connection with the Project Utility Infrastructure, 
and Creative Vancouver will cooperate with the Developer in connection therewith.

(m) Creative Vancouver will not deviate from the Project Utility Infrastructure Plans in 
any material respect unless revised Project Utility Infrastructure Plans with respect to 
any such deviation are submitted to the Developer for its review and approval as to 
cost under SCHEDULESchedule F.

(n) Creative Vancouver will only install the Project Utility Infrastructure within the New 
Plant Premises or in such other locations on the Lands as are set out in the Project 
Utility Infrastructure Plans and approved by the Developer, such approval not to be 
unreasonably withheld or delayed.

(o) Prior to commencing any work within the Lands in connection with the initial 
construction and installation of the Project Utility Infrastructure outside of the 
periods contemplated in the Construction Schedule, Creative Vancouver will provide 
the Developer with no fewer than 5 Business Days’ written notice of the proposed 
work and location within the Lands, as well as estimated commencement and 
completion times. If within 3 Business Days of the Developer’s receipt of such notice 
the Developer reasonably requests in writing that Creative Vancouver reschedule 
such proposed work for a bona fide reason (such as, without limitation, conflicting 
pre-scheduled construction operations in respect of the Project), Creative Vancouver 
will reschedule such work to accommodate the Developer’s request; provided that 
Developer shall not be permitted to make such requests more than 6 times in any 
trailing 12-month period without the approval of Creative Vancouver.

(p) Within 60 days of Substantial Completion of the construction of the Project Utility 
Infrastructure, Creative Vancouver will provide the Developer with complete and 
accurate as-built drawings and specifications with respect to the Project Utility 
Infrastructure and all Consultants’ reports relating to the same.
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BC Place Plant

(q) Subject to Section 3.6 and SCHEDULESchedule F, Creative Vancouver will obtain 
all required permits and approvals from Governmental Authorities as set out in the 
Responsibilities Matrix and will procure, construct, and commission the BC Place 
Plant, including for greater clarity performing the responsibilities of Creative 
Vancouver in the Responsibilities Matrix, and carry out all other work permitted or 
required under this Agreement in a good and workmanlike and professional manner, 
consistent with industry standards, in accordance with the terms of the BC Place 
SRW and in compliance with all Applicable Laws.

(r) Creative Vancouver will not deviate from the BC Place Plant Plans in any material 
respect unless revised BC Place Plant Plans with respect to any such deviation are 
submitted to the Developer for its review and approval as to cost under 
SCHEDULESchedule F.

(s) Within 60 days of Substantial Completion of the construction of the BC Place Plant, 
Creative Vancouver will provide the Developer with complete and accurate as-built 
drawings and specifications with respect to the BC Place Plant and all Consultants’ 
reports relating to the same.

3.4 RELOCATION OF EXISTING OFFICE

(a) At least thirty (30) days prior to the commencement of demolition of the existing 
building on the Lands for the Project, the Developer shall provide to Creative 
Vancouver, at the Developer’s sole cost and expense, offices that are located within a 
reasonable proximity to the Existing Office (for the avoidance of doubt, in or around 
Downtown Vancouver) and provide adequate space for the administrative support of 
the functions of the utility in the interim period (the “Alternate Offices”). The 
Developer shall make the Alternate Offices available to Creative Vancouver until the 
later of the Stabilization Date or the date upon which the New Office is capable of 
being occupied and an occupancy permit is provided in respect thereof by the 
applicable Governmental Authority.

(b) The selection of the Alternate Offices shall be subject to the approval of Creative 
Vancouver, acting reasonably.

(c) If the Developer is required to enter into a lease (the “Office Lease”) to secure the 
Alternate Offices, the Office Lease will be subject to the approval of Creative 
Vancouver, acting reasonably. Upon approval by Creative Vancouver, if the 
Developer enters in the Office Lease:

(i) the Developer, or an Affiliate of the Developer, shall be the tenant under the 
Office Lease with the right to sublet or license the use of the Alternate Offices 
to Creative Vancouver, and the Office Lease shall provide that the Developer 
shall be solely responsible for all financial obligations, including the 
obligation to take out and maintain tenant’s insurance;

(ii) Creative Vancouver shall comply with all obligations of the tenant under the 
Office Lease, except for any financial obligations, and shall not take any 
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action, or permit any action to be taken, that would constitute a breach under 
the Office Lease; and

(iii) Creative Vancouver shall indemnify and save harmless the Developer from 
all losses, claims, demands, expenses, including legal expenses on a 
solicitor-client basis, and judgments against the Developer arising from or 
connected with a failure of Creative Vancouver to comply with all obligations 
of a tenant under the Office Lease, excepting financial obligations or 
obligations to maintain insurance, or to refrain from any acts constituting a 
breach under the Office Lease, or connected with any negligent act or 
omission or wilful misconduct on the part of Creative Vancouver or its 
agents, contractors, employees, or servants connected with the use and 
occupation of the Alternate Offices. 

(d) Prior to granting possession of the Alternate Offices to Creative Vancouver, the 
Developer shall, at its sole cost and expense, and, perform all such work that may be 
necessary to make the Alternate Offices fit for purposes as a general office based on 
plans approved by the Developer and Creative Vancouver, each acting reasonably.

(e) If the Alternate Offices become unavailable for a reason other than a breach of the 
Office Lease, a negligent act or omission, or wilful misconduct on the part of 
Creative Vancouver, the Developer shall, promptly, provide new comparable and 
suitable premises to Creative Vancouver as the Alternate Offices. All terms of this 
section 3.4 shall apply to such new premises and any lease of such new premises.

(f) If the Alternate Offices become unavailable due a breach of the Office Lease, a 
negligent act or omission, or wilful misconduct on the part of Creative Vancouver, 
the Developer shall have no obligation to continue to provide Alternate Offices to 
Creative Vancouver.

3.5 PROJECT MATTERS

Creative Vancouver and the Developer agree that:

Access to Lands and Utility Assets
(a) prior to the Stabilization Date, the Developer and the Developer’s employees, 

engineers, agents, and advisors shall, upon reasonable notice to Creative Vancouver, 
have the right and licence at all times to enter into and access the Utility Assets for 
the purpose of carrying out and performing the construction of the Project and any 
matter ancillary thereto, provided that the Developer shall proceed in a manner that 
does not, except as provided in this Agreement, materially interfere with Creative 
Vancouver’s business or the Utility Assets and shall comply with all site safety rules 
and requirements of the General Contractor;

(b) prior to the Stabilization Date, Creative Vancouver and Creative Vancouver’s 
employees, engineers, agents, and advisors shall, upon reasonable notice to the 
Developer, have the right and licence at all times to enter into and access the Lands 
and the Project for the purpose of carrying out and performing the construction of the 
Project Utility Infrastructure and any matter ancillary thereto, provided that Creative 
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Vancouver shall proceed in a manner that does not, except as provided in this 
Agreement, materially interfere with the Developer’s construction of the Project;

(c) prior to the Stabilization Date, Creative Vancouver and Creative Vancouver’s 
employees, engineers, agents and advisors shall have full, free and uninterrupted 
right and licence at all times during the day to access, pass, repass, enter and be in, on 
and under the  Lands, on foot or by vehicle, with or without machinery and 
equipment, for the purpose of operating the Utility Assets and any matter ancillary 
thereto, provided that, subject to requirements imposed on Creative Vancouver by 
Applicable Laws or its requirement to act as a prudent utility operator, Creative 
Vancouver shall proceed in a manner that does not materially interfere with the 
Developer’s construction of the Project and shall comply with all site safety rules and 
requirements of the General Contractor; 

Parking

(d) from and after the Effective Date and until the Stabilization Date, the Developer shall 
ensure that Creative Vancouver shall have continuous use of four (4) parking stalls 
located within a reasonable distance from the Lands and access to loading space as 
reasonably required for deliveries of equipment and supplies that are coordinated and 
scheduled with the Developer in advance;  

(e) from and after the Stabilization Date, the Developer shall ensure that Creative 
Vancouver shall have continuous exclusive use of four (4) parking stalls and 
continuous non-exclusive use of two (2) Class B loading stalls on or adjacent to the 
Lands;

Compliance

(f) the Developer shall construct the Project, including the New Plant Premises and the 
New Office, in accordance with applicable permits, building codes, licences, laws 
and regulations, including the Workers Compensation Act, RSBC 1996, c. 492 
(“Workers Compensation Act”) and all regulations thereto, all requirements of the 
City, and the standard of care of a reasonably prudent large-scale high-rise real estate 
developer;

(g) Creative Vancouver shall construct the Project Utility Infrastructure and the BC 
Place Plant in accordance with applicable permits, building codes, licences, laws and 
regulations, including the Workers Compensation Act and all regulations thereto, all 
requirements of the City, and the standard of care of a reasonably prudent developer 
of utility infrastructure and any portion of such work which is contracted to the 
Developer shall be similarly constructed; 

(h) during any period in which Creative Vancouver holds legal title to the Trust Property 
in trust for the Developer pursuant to this Agreement, the Developer will, for 
purposes of the Workers Compensation Act, be the prime contractor (as defined in 
the Workers Compensation Act) in respect of the Project (or will cause its contractor 
to assume the responsibility of the prime contractor) and will comply with the 
Workers Compensation Act and all regulations and applicable orders thereunder (or 
will cause such contractor to so comply) and will provide Creative Vancouver from 
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time to time, upon request of Creative Vancouver, with all such reports and 
information as Creative Vancouver may reasonably require to ensure that the 
Developer and Creative Vancouver have complied with their respective obligations 
under the Workers Compensation Act;

(i) the Developer will not permit any claims of builders’ liens or certificates of pending 
litigation with respect to such liens related to its actions on the Lands to be registered 
against the Lands, will forthwith cause any such builders’ liens or certificates of 
pending litigation to be discharged from the Lands and will indemnify and hold 
Creative Vancouver and the Creative Vancouver Indemnitees harmless against any 
and all costs, loss and expenses of whatever kind incurred by Creative Vancouver 
and the Creative Vancouver Indemnitees with respect to or arising out of such 
builders’ liens or certificates of pending litigation.  This provision will survive any 
termination of this Agreement; and

(j) from and after the Effective Date, every written document, instrument or other 
agreement entered into by the Developer (or by Creative Vancouver as nominee and 
bare trustee for the Developer) with third parties in respect of the Project (including 
purchase and sale agreements, leases and construction contracts) shall, unless 
otherwise approved in writing by Creative Vancouver, (i) disclose that Creative 
Vancouver holds legal title to the Trust Property as nominee and bare trustee for the 
benefit of the Developer and (ii) subject to any other requirements under this 
Agreement that may be more onerous, contain provisions to the effect that only 
Creative Vancouver’s interest in the Lands shall be bound thereby and that the 
obligations thereunder are not otherwise personally binding upon Creative 
Vancouver nor shall resort be had to any other assets or property of Creative 
Vancouver.

3.6 PROJECT COSTS

(a) Creative Vancouver will be responsible for the costs and expenses of the BC Place 
Plant, the New Plant Premises, the New Plant, the Ancillary Equipment, and the New 
Office with such costs and expenses being paid in the manner set out in Section 8.1.  
Creative Vancouver will also be responsible for other costs that are its responsibility 
in accordance with the provisions of SCHEDULESchedule F.  The Developer will be 
responsible for the payment of the costs associated with the preparation and 
finalization of the Plans and Specifications.

(b) Creative Vancouver will pay for costs in accordance with the provisions of 
SCHEDULESchedule F at the time such costs are payable pursuant to invoices 
issued by the applicable Consultants or Contractors.

(c) Where third party Consultants or Contractors costs are invoiced directly to Creative 
Vancouver, whether under contracts entered into by Creative Vancouver or 
otherwise, and such costs are not payable by Creative Vancouver in accordance with 
the provisions of SCHEDULESchedule F, Creative Vancouver will approve the 
invoice for such costs and deliver to the Developer such invoice within 10 days of 
receipt of such invoice by Creative Vancouver.  The Developer shall pay the costs of 
any such invoice so delivered to the Developer in accordance with the terms of such 
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invoice, provided the costs are within the scope of the Budget, which payment shall 
be made directly to the applicable third party Consultants or Contractors as a subsidy
to Creative Vancouver or an advance in respect of the Base CEV Amount, as 
applicable, in accordance with Section 8.1. 

(d) The cost of the time expended by Creative Vancouver’s personnel in connection with 
the design, construction and oversight of the New Plant Premises, the Project Utility 
Infrastructure and the BC Place Plant up to the aggregate amount included in the 
Budget as determined pursuant to SCHEDULESchedule F shall be a cost of the 
Project.  Creative Vancouver shall report on a monthly basis the cumulative total of 
such costs which will be calculated based on the applicable hourly rate of the 
Creative Vancouver personnel multiplied by the number of hours expended by such 
Creative Vancouver personnel.  The applicable hourly rate shall reflect the fully 
loaded cost of each employee involved, being aggregate salary and benefits divided 
by annual working hours, with no mark up by Creative Vancouver.  For greater 
certainty, all time expended by Creative Vancouver personnel shall be appropriate to 
the work completed by such Creative Vancouver personnel in connection with the 
design, construction and oversight of the New Plant Premises, the Project Utility 
Infrastructure and the BC Place Plant and shall be included in the Budget. The costs 
shall be paid by Creative Vancouver, to the extent of the Base CEV Amount in the 
aggregate and the costs payable pursuant to SCHEDULESchedule F, and thereafter 
by the Developer as a subsidy to Creative Vancouver.  Creative Vancouver will not 
charge the Developer for any time expended by Creative Vancouver’s personnel in 
connection with or arising from any Creative Vancouver Design Amendment or 
Change Orders initiated by Creative Vancouver, unless the Developer is responsible 
for the payment of any costs associated with such Creative Vancouver Design 
Amendment or Change Orders pursuant to SCHEDULESchedule F.

3.7 INSPECTIONS AND DEFICIENCIES

(a) A representative of Creative Vancouver and a representative of the Developer shall 
inspect the New Plant Premises and the New Office as soon as reasonably possible 
after the Substantial Completion of each such component, such inspection to be at a 
reasonable time or times designated by the Developer and acceptable to Creative 
Vancouver.

(b) At the conclusion of each such inspection, a list of any deficiencies in respect of the 
relevant component shall be prepared and signed by Creative Vancouver and the 
Developer. The Developer will commence remedying such Deficiencies within 
thirty (30) days after the preparation and execution of such list (or, in cases of 
material deficiencies that affect the functionality or safety of the New Plant Premises 
or the New Office, as applicable, immediately thereafter) and will thereafter 
diligently and continuously pursue to completion the remedying of such deficiencies 
on an expeditious basis in accordance with the Developer Plans.

(c) If the Developer has not commenced remedying any Deficiencies within the 30-day 
period referred to in subsection 3.7(b) or, after having commenced remedying such 
Deficiencies within such period, if the Developer thereafter ceases to diligently and 
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continuously pursue to completion the remedying of such Deficiencies for a period 
of five (5) days following receipt of written notice of such failure, then: 

(i) Creative Vancouver shall be entitled to, but not obligated to, deliver a notice 
to the Developer setting out in reasonable detail the work which Creative 
Vancouver requires the Developer to carry out in order to remedy such 
deficiencies;

(ii) if the Developer has not completed such work within fifteen (15) days after 
receipt of such notice, then Creative Vancouver shall be entitled to carry out 
or complete such work; and

(iii) within thirty (30) days of receipt of an invoice or invoices for costs incurred 
by Creative Vancouver in carrying out or completing such work,  the 
Developer shall pay the amount indicated on such invoice or invoices to 
Creative Vancouver, plus an administrative fee equal to five percent (5%) of 
the amount indicated on such invoice or invoices.

3.8 COMMISSIONING PROCESS

(a) Following completion of the construction and installation of the BC Place Plant, 
Creative Vancouver will commence the commissioning process for the BC Place 
Plant and carry out applicable equipment and instrumentation testing, upon 
satisfactory completion of which Creative Vancouver will obtain certification under 
seal from an independent professional engineer that the BC Place Plant is Functional.  
Creative Vancouver will give the Developer prompt notice of the date on which it 
receives such certification that the BC Place Plant is Functional.  The first day of the 
first calendar month that immediately follows the date on which Creative Vancouver 
gives such notice to the Developer will be the Service Commencement Date for the 
BC Place Plant.

(b) Following completion of the construction and installation of the Project Utility 
Infrastructure, Creative Vancouver will commence the commissioning process for 
the Project Utility Infrastructure and carry out applicable equipment and 
instrumentation testing, upon satisfactory completion of which Creative Vancouver 
will obtain certification under seal from an independent professional engineer that 
the Project Utility Infrastructure is Functional.  Creative Vancouver will give the 
Developer prompt notice of the date on which it obtains such certification that the 
Project Utility Infrastructure is Functional.  The first day of the first calendar month
that immediately follows the date on which Creative Vancouver gives such notice to 
the Developer will be the Service Commencement Date for the Project Utility 
Infrastructure.

ARTICLE 4
INSURANCE AND WARRANTIES

4.1 INSURANCE

(a) From the effective date of the Transfer until the Stabilization Date, the Developer 
will maintain or cause to be maintained in force, at its own cost, such insurance as a 
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prudent owner and developer would maintain for the Lands (including but not 
limited to construction insurance and, workplace safety insurance and insurance in 
respect of any loss or damage suffered by Creative Vancouver to the Existing Plant 
or the New Plant during the course of construction of the Project).  In the case of 
insurance for property in which Creative Vancouver has an insurable interest, 
Creative Vancouver shall be named as a loss payee, and in all other cases, Creative 
Vancouver shall be named as an additional insured.  Such insurance policies shall 
otherwise be in the amounts, form and substance acceptable to the Developer and 
Creative Vancouver, each acting reasonably.

(b) The Developer shall pay for any increases in the premiums for Creative Vancouver’s 
insurance policies (including director and officer insurance policies) connected with 
reasonable changes to such policies made to cover risks associated with Creative 
Vancouver holding legal title to the Trust Property pursuant to this Agreement.

(c) For greater certainty, the Developer acknowledges and agrees that the covenant to 
insure set out in subsection 4.1(a) will in no way limit any indemnities granted by the 
Developer as set out in this Agreement.

4.2 CONSTRUCTION WARRANTIES

(a) The Developer will cause the General Contractor to grant to Creative Vancouver 
normal construction warranties equivalent to those contained in CCDC-2-2008 or as 
customarily available in respect the work undertaken by the General Contractor, for 
each of the completed New Plant Premises and the New Office, each such warranty 
having a term of one (1) year following the date of Substantial Completion of the 
relevant component.

(b) The Developer will make reasonable commercial efforts to cause the General 
Contractor to obtain, for assignment to Creative Vancouver, normal warranties from 
all of the Contractors who carried out any work in respect of the New Plant Premises 
and the New Office.  All such warranties will be in writing and delivered to Creative 
Vancouver on the date of Substantial Completion of the relevant component.

(c) The Developer shall advise Creative Vancouver of any required warranty work and 
shall make reasonable commercial efforts to cause the General Contractor or the 
relevant Contractor to perform the warranty work on a reasonably timely basis to the 
extent a prudent general contractor and owner would do so.  In particular, the 
Developer will continue to deal with Creative Vancouver as to the warranty work 
which is required and deal directly with the General Contractor and other third 
parties in arranging for such work to be done.  The Developer acknowledges that it is 
intended that Creative Vancouver will not be required to deal directly with the 
General Contractor, the Contractors, or any other Contractor or supplier in 
connection with the completion of any warranty work.  Costs incurred by the 
Developer in causing all construction warranties to be honoured will be part of the 
general conditions to any construction management agreement or general contract.
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4.3 ASSIGNMENT OF MANUFACTURERS’ WARRANTIES

On the Substantial Completion of the New Plant Premises and the New Office, the Developer will 
assign, or make commercially reasonable efforts to cause the relevant Contractor to assign, to 
Creative Vancouver the benefit of all manufacturers’ and suppliers’ warranties in respect of each 
component thereof to the extent that such warranties are assignable.

ARTICLE 5
TAXES AND COMMON EXPENSES

From and after the Effective Date and until the Stabilization Date:

5.1 UTILITY TAXES

(a) Creative Vancouver shall pay all Utility Taxes when due to the taxing authority or 
authorities having jurisdiction.

(b) Creative Vancouver shall indemnify and keep indemnified the Developer from and 
against payment for all losses, costs, charges, and expenses occasioned by or arising 
from any and all Utility Taxes and amounts of Property Taxes apportioned as Utility 
Taxes.

5.2 DEVELOPMENT TAXES

(a) The Developer shall pay all taxes, rates, duties, levies and assessments whatsoever 
associated with the Lands or the development of the Project (other than Utility Taxes 
and Property Taxes) when due to the taxing authority or authorities having 
jurisdiction.

(b) The Developer shall indemnify and keep indemnified Creative Vancouver from and 
against payment for all losses, costs, charges, and expenses occasioned by or arising 
from any and all taxes, rates, duties, levies and assessments referred to in Section 
5.2(a).

5.3 PROPERTY TAXES

(a) From and after the Effective Date and until the Stabilization Date, the parties shall 
equitably apportion the Property Taxes between Creative Vancouver and the 
Developer on the basis that the Property Taxes that are fairly attributable to Creative 
Vancouver’s business as a utility provider shall be apportioned to Creative 
Vancouver and all other Property Taxes shall be apportioned to the Developer; 
provided, however, if a rezoning bylaw permitting the Project is enacted, then:

(i) in the year in which such bylaw is enacted, the Property Taxes that are 
allocated to the Utility Assets will be capped at the amount equal to the 
Property Taxes that were allocated to the Utility Assets the previous year 
pursuant to this Section 5.3(a) multiplied by a fraction having as its numerator 
the City’s property tax rate for property classified as “Class 2” by BC 
Assessment for the year in which such bylaw is enacted and as its 
denominator such property tax rate for the previous year; and



29

MT DOCS 17661235

(ii) in each subsequent year, the Property Taxes that are allocated to the Utility 
Assets will be capped at an amount equal to the Property Taxes that were 
allocated to the Utility Assets the previous year multiplied by a fraction 
having as its numerator the City’s property tax rate for property classified as 
“Class 2” by BC Assessment for such year and as its denominator such 
property tax rate for the previous year.

The parties agree that if such rezoning bylaw is enacted after the Property Taxes for 
the applicable year have been paid, then the parties will make such readjustments to 
the Property Taxes as may be required to ensure that the allocation is consistent with 
Sections 5.3(a)(i) and 5.3(a)(ii).

(b) The Property Taxes payable by Creative Vancouver pursuant to Section 5.3(a) shall 
be reduced on a dollar-for-dollar basis by the amounts payable from time to time by 
Creative Vancouver under Section 4.2 of the BC Place SRW. 

(c) Creative Vancouver and the Developer shall each pay its respective share of Property 
Taxes to the taxing authority or authorities having jurisdiction when due.

5.4 UTILITIES AND COMMON EXPENSES

(a) If Creative Vancouver is billed directly and separately for the consumption of public 
utilities in respect of its business and its operations as a utility provider, it shall pay 
those billings when due.

(b) The parties shall equitably apportion Common Expenses and costs of any public 
utilities that are not separately metered.  Any Common Expenses and public utilities 
costs that are fairly attributable to Creative Vancouver’s business and operations as a 
utility provider shall be apportioned to Creative Vancouver, and all other Common 
Expenses and public utility costs shall be apportioned to the Developer.  

(c) Creative Vancouver shall pay its respective share of Common Expenses and public 
utility costs to the Developer at the times and as directed by the Developer.  The 
Developer shall be responsible for ensuring that any invoices and accounts in respect 
of the same are paid when due.

5.5 TAX ALLOCATION AGREEMENT

Notwithstanding anything to the contrary in this Agreement, the parties acknowledge and agree 
that all tax matters relating to or arising in connection with or as a result of the Lands, the Trust 
Property or the Project, including but not limited to any indemnifications in favour of Creative 
Vancouver, will be subject to the provisions of the Tax Allocation Agreement.

ARTICLE 6
GOVERNANCE

6.1 MORTGAGES AND CHARGES

From and after the Effective Date and until the Stabilization Date, unless the parties otherwise 
agree in writing:
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(a) Creative Vancouver shall not grant a registrable mortgage over its interest in the 
Lands; and

(b) Creative Vancouver shall not be restricted from charging or granting security over its 
interests in the Utility Assets, including by way of a general security agreement, 
provided that any party obtaining the benefit of such a charge or security 
acknowledges, in a form reasonably acceptable to the Developer, that its charge or 
security shall be subject and subordinate to the rights of Creative Vancouver 
hereunder.

Notwithstanding Section 6.1(a), subject to the prior mutual agreement of the Developer and 
Creative Vancouver, Creative Vancouver may be permitted to grant a registrable mortgage over 
the Lands in support of its corporate borrowings prior to the procurement by the Developer of 
construction financing for the Project, provided that Creative Vancouver will pay the Developer a 
market rate fee, mutually agreed to by the Developer and Creative Vancouver, each acting 
reasonably and in good faith, for the benefit of Creative Vancouver’s interim right to encumber the 
Trust Property.

6.2 FINANCING RESTRICTIONS

(a) From and after the Effective Date and until the Stabilization Date, unless the parties 
otherwise agree in writing, any indenture, security document, instrument, or other 
agreement entered into by the Developer or Westbank in respect of financing of the 
Project or otherwise charging the Project or the Lands shall include covenants from 
lenders or creditors thereunder:

(i) not to take any recourse, or pursue any claim or proceeding against Creative 
Vancouver, its Affiliates or their respective shareholders, directors, officers, 
employees, agents, successors, and assigns (a “Non-Recourse Party”);

(ii) not to take any recourse, or pursue any claim or proceeding against the Utility 
Assets;

(iii) not to petition or otherwise invoke the bankruptcy, insolvency, or similar 
process against any Non-Recourse Party; 

(iv) not to pursue, seek, or agree to the appointment of a receiver, trustee, 
liquidator, or other similar official in respect of any Non-Recourse Party; 

(v) to allow Creative Vancouver to retain the Utility Assets notwithstanding any 
realization proceedings against the Developer or Westbank or foreclosure 
proceedings against the Lands and that in such event the lenders or creditors 
will be responsible for and will forthwith complete all of the obligations of 
the Developer under this Agreement relating to:

(A) the completion and delivery of the New Plant Premises to Creative 
Vancouver, including the creation of the Airspace Parcels; and

(B) the completion and delivery of the New Office to Creative 
Vancouver, including the creation of the Airspace Parcels, and the 
provision of the Alternate Office prior to such delivery, or the 
provision of adequate premises in lieu of the New Office 
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satisfactory to Creative Vancouver acting reasonably having regard 
to the Developer Plans for the New Office,

to the same extent and effect as if such lender or creditor was the Developer; 
and 

(vi) acknowledging, in a form reasonably acceptable to Creative Vancouver, that 
its charge or security shall be subject and subordinate to the  rights of Creative 
Vancouver hereunder. 

(b) Forthwith following the performance by the Developer or, if applicable, the lenders 
under any financing of the Project or their assignees, of the obligations set out in 
Sections 6.2(a)(v)(A) and 6.2(a)(v)(B), Creative Vancouver shall deliver a written 
acknowledgment to the Developer, in a form reasonably required by the Developer 
or its lenders, acknowledging that such obligations have been fulfilled in accordance 
with the provisions of this Agreement.

(c) Westbank and the Developer shall jointly and severally indemnify and save harmless 
Creative Vancouver from all losses, claims, demands, expenses, including legal 
expenses on a solicitor-client basis, and judgments against Creative Vancouver 
arising from or connected, either directly or indirectly, with any indenture, security 
document, instrument or other agreement entered into by the Developer or Westbank 
in respect of financing of the Project or otherwise charging the Project or the Lands. 

(d) The Developer and Westbank shall make best efforts, at their sole cost and expense, 
to oppose the consolidation of Creative Vancouver’s assets in the course of 
bankruptcy, insolvency, foreclosure, security realization, or similar proceeding 
involving the Developer or Westbank.

6.3 PURPOSE OF DEVELOPER

From and after the Effective Date and until the Stabilization Date, the Developer shall:

(a) not engage in any business, except for the development, construction, and marketing 
of the Project; and

(b) not own or acquire any assets or property other than the Trust Property and any 
property incidental to or connected with the Project or the ownership, management, 
or operation of the Trust Property.

6.4 LEGAL AND FUNCTIONAL SEPARATENESS

Nothing in this Agreement will be construed to create a partnership or joint venture between 
Creative Vancouver and the Developer with respect to the Lands, the Project, the Airspace Parcels, 
or the Remainder.

Except as otherwise provided herein, from and after the Effective Date and until the Stabilization 
Date, the Developer shall:

(a) not commingle its funds with the funds of Creative Vancouver or any person not 
related to the development or construction of the Project;

(b) maintain its bank account or other depository accounts separate from those of 
Creative Vancouver or any other person; 
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(c) maintain separate financial statements from Creative Vancouver;

(d) not guarantee or become obligated for the debts of any other person or hold out its 
credit as being available to satisfy the obligations of any other person, save in 
connection with the financing, development, or construction of the Project;

(e) not share the overhead expenses, including expenses for office space, with any of its 
Affiliates;

(f) not permit any employee or Affiliate of Creative Vancouver to provide services to 
the Developer; and

(g) observe all corporate formalities and other formalities required by the Business 
Corporations Act (British Columbia).

6.5 OPERATION OF THE TRUST PROPERTY AND PROJECT

(a) From and after the Effective Date and until the Stabilization Date, the Developer 
shall:

(i) assume all risk and liability with respect to the Trust Property arising from 
and after the Effective Date; 

(ii) operate, manage and conduct the Trust Property and the Project and will use 
best efforts to minimize, to the maximum extent possible, the need for any 
action to be taken by Creative Vancouver;

(iii) cause any of its applicable Affiliates to operate, manage and conduct the 
Trust Property and the Project (and the construction and development 
activities thereon) with no less of a standard of care than a reasonably prudent 
large-scale high-rise real estate developer; 

(iv) be responsible to ensure that the Trust Property and the Project do not cause 
the degradation or disruption of service to the customers of Creative 
Vancouver; and 

(v) not take any action which, or omit to take any action the omission of which, 
would expose Creative Vancouver to unreasonable levels of legal, financial 
or reputational risk or liability. 

(b) The Developer shall assume all risk and liability with respect to the Project.

(c) Notwithstanding the foregoing, any decisions in respect of the Trust Property or the 
Project that involve the timing of any shutdowns of the Existing Plant, the redesign 
or redevelopment of the BC Place Plant, the New Plant or the New Office or any 
other action that would likely result in a degradation or disruption of service to 
customers of Creative Vancouver will be determined and approved by Creative 
Vancouver.

6.6 ACTIONS BY CREATIVE VANCOUVER WITH RESPECT TO THE TRUST PROPERTY

If, after complying with the covenants in Sections 3.3(g) and 6.5, the Developer reasonably 
requests that Creative Vancouver take any action with respect to the Trust Property or any Project 
matters because such action is required by any Applicable Law as a result of Creative Vancouver 
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holding legal title to the Trust Property, the Developer shall consult with the Creative Vancouver 
Board in good faith in respect of such required actions and Creative Vancouver will take such 
action (upon a written irrevocable direction being provided by the Developer) unless the Creative 
Vancouver Board (excluding any directors that are nominees of Creative Canada), by regular 
majority decision, makes a determination in good faith that such action would reasonably be 
expected to expose the Creative Vancouver Indemnitees to any legal, financial, reputational or 
other risk or liability; provided that, in any case, Westbank shall indemnify and hold harmless each 
Creative Vancouver Indemnitee from and against any Claims asserted against and Losses incurred 
or suffered by any of them directly or indirectly arising from or resulting from such action.

6.7 TRANSFER TO NOMINEE

If: 

(a) the Developer so directs prior to the Stabilization Date;

(b) Creative Vancouver so directs pursuant to Section 9.3; 

(c) the Airspace Parcels have not been created within four (4) years of the 
commencement of demolition of the Existing Plant and at the option and direction of 
Emanate; or

(d) required by any Governmental Authority, 

Creative Vancouver shall transfer legal title to the Lands to a nominee corporation (the 
“Nominee”), provided that in the case of (a) or (b) above:

(e) in the case of a transfer directed by the Developer pursuant to clause (b) above, 
Creative Vancouver and the Developer are satisfied that such a transfer would not 
constitute a disposition or deemed disposition pursuant to any legislation relating to 
taxation;

(f) the Nominee has been formed for the sole purpose of holding legal title to the Lands 
as a bare trustee and nominee for the Developer and Creative Vancouver;

(g) the shareholders of the Nominee shall be Creative Vancouver and the Developer, in 
equal proportion, and the only directors of the Nominee shall be a representative of 
Creative Vancouver and a representative of the Developer;

(h) the Nominee will execute and deliver to Creative Vancouver and the Developer a 
deed, in a form satisfactory to Creative Vancouver and the Developer, declaring that 
the Developer owns all beneficial right, title, and interest in and to the Trust Property 
and that Creative Vancouver owns all beneficial right, title, and interest in and to the 
Utility Assets; and

(i) the Developer shall pay all taxes, costs, expenses and capital funding requirements 
(if any) arising from or in connection with the incorporation and maintenance of the 
Nominee and the transfer of legal title of the Lands to the Nominee, including 
without limitation surveyor’s fees, capital gains taxes, application fees, insurance 
costs, and property transfer tax.

Upon registration of the transfer of title to the Lands to the name of the Nominee in the LTO, the 
trust obligations of Creative Vancouver pursuant to Article 2 shall be at an end.
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ARTICLE 7
STABILIZATION

7.1 ACCESS AGREEMENTS AND STATUTORY RIGHT OF WAY

Prior to the Substantial Completion of the earliest of the New Plant Premises and the New Office, 
the Developer and Creative Vancouver shall negotiate and conclude the form and terms of:

(a) the Statutory Rights of Way;

(b) easement agreements (the “Access Agreements”) governing rights of access to the 
owner(s) of the Airspace Parcels over the Remainder (i) to permit uses fairly within 
the contemplation of the Developer Plans and this Agreement and (ii) that may be 
required by BCUC or the City or its approving officer as a condition of the 
development for the creation of the Airspace Parcels, which Access Agreements may 
contain cost-sharing covenants as between the owner(s) of the Airspace Parcels over 
the Remainder in respect of the costs of common or shared services; and

(c) an easement agreement  (the “Parking Agreement”) permitting the owner(s) of the 
Airspace Parcels to have continuous exclusive use of four parking stalls and 
continuous non-exclusive use of two class B loading stalls on the Remainder. 

7.2 CREATION OF AIRSPACE PARCELS

(a) As soon as is possible during the construction of the Project, the Lands shall be 
subdivided to create the Airspace Parcels pursuant to one or more airspace 
subdivision plans to be approved in writing by both the Developer and Creative 
Vancouver. 

(b) The Developer shall manage the construction of the Project so as to file the 
subdivision plan or plans required to create the Airspace Parcel for the New Plant 
Premises and the Airspace Parcel for the New Office at the earliest possible time, and 
if the Airspace Parcel for the New Plant Premises is capable of being created before 
the Airspace Parcel for the New Office, the Developer will not postpone the filing of 
a subdivision plan to create the Airspace Parcel for the New Plant Premises until it is 
possible to create the Airspace Parcel for the New Office.

(c) Concurrent with the creation of each of the Airspace Parcels, the Access Agreements 
and Parking Agreement shall be registered against title to the Remainder.

(d) If legal title to the Lands has not been transferred to the Nominee, Creative 
Vancouver shall transfer legal title to the Remainder to the Developer or such other 
party that the Developer may direct, concurrently with or following the creation of 
the Airspace Parcels.  Upon registration of the transfer in the LTO, the trust 
obligations of Creative Vancouver pursuant to Article 2 shall terminate and be of no 
further force or effect.

(e) If legal title to the Lands has been transferred to the Nominee, the Developer and 
Creative Vancouver shall cause the Nominee to transfer legal title to the Airspace 
Parcels to Creative Vancouver and to transfer legal title to the Remainder to the 
Developer, or such other parties as each may direct.
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(f) The Developer shall be solely responsible for paying all taxes, costs, and expenses 
arising from or connected with the creation of the Airspace Parcels and transfer of 
legal title to the Remainder and the Airspace Parcels, including without limitation 
surveyor’s fees, capital gains taxes, application fees, and property transfer tax.

(g) If the Developer is unable, despite using commercially reasonable efforts, to create 
the Airspace Parcel for the New Office or the New Plant, the Developer and Creative 
Vancouver will explore alternative solutions to providing Creative Vancouver with a 
secure ownership interest in, and the exclusive use of, the New Office and the New 
Plant, which, at the election of Creative Vancouver (in its discretion but after good 
faith consultation with the Developer) will be either:

(i) a 999-year lease of the New Plant or New Office, as applicable, at nominal 
rent (and, for the avoidance of doubt, any property transfer, income or other 
taxes that result from the initial agreement and registration of such lease(s) 
shall be borne by the Developer); or

(ii) the subdivision of the Remainder by way of a strata plan and the creation of a 
separate strata lot for the New Plant or New Office, as applicable, ownership 
of which strata lot would be transferred to Creative Vancouver at no cost 
(and, for the avoidance of doubt, any property transfer, income or other taxes 
that result from the initial creation and transfer of the strata lot(s) shall be 
borne by the Developer).

The Developer will be required to implement the alternative selected by Creative 
Vancouver, subject to such solution being commercially reasonable having regard 
to the time and cost of implementing it in relation to the other practical solutions.  
The Developer agrees that, if Creative Vancouver chooses to accept the transfer of 
a strata lot, the bylaws of the strata corporation will, to the extent legally possible, 
(A) establish separate sections under the Strata Property Act (British Columbia) so 
that Creative Vancouver’s strata lot is as independent as possible, and (B) contain 
such provisions as may be reasonably required to protect and preserve Creative 
Vancouver’s continued use of the Utility Assets in a manner consistent with past 
usage without interference from other strata lot owners.

ARTICLE 8
SUBSIDY AND CEV AMOUNT

8.1 SUBSIDY AND CEV AMOUNT
(a) Creative Vancouver shall, subject to BCUC approval and to adjustment pursuant to 

Section 8.1(b)Error! Reference source not found., be responsible for payment of 
the sum of $15,000,000 in connection with the construction of the BC Place Plant, 
the New Plant Premises, the Project Utility Infrastructure and the New Office (the 
“Base CEV Amount”).  The Developer will be responsible for subsidizing and
reimbursing Creative Vancouver for any and all costs and expenses in excess of the
Base CEV Amount and will subsidize and promptly reimburse Creative Vancouver 
(or pay directly to applicable counterparties on Creative Vancouver’s behalf) for all 
such amounts in excess of the Base CEV Amount.  One or a combination of the 
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Developer, an Affiliate of the Developer and Westbank shall from time to time (as 
costs and expenses are incurred by Creative Vancouver) make interest free advances 
to Creative Vancouver on account of the costs and expenses of the BC Place Plant, 
the New Plant Premises, the New Plant, the Ancillary Equipment, and the New 
Office and such advances shall be repaid, to the Developer or such Affiliate or 
Westbank (as applicable):

(i) as to the lesser of (A) $9,000,000 or (B) the amount of such advances as at the 
Service Commencement Date for the BC Place Plant, by wire transfer, 
certified cheque or bank draft on the Service Commencement Date for the BC 
Place Plant;

(ii) as to the lesser of (A) $6,000,000 or (B) the remainder of such advances or the 
amount of such advances as at the Service Commencement Date for the 
Project Utility Infrastructure, by wire transfer, certified cheque or bank draft 
on the Service Commencement Date for the Project Utility Infrastructure; and

(iii) as to the remainder of such advances that exceed the Base CEV Amount, as a 
set-off, on a dollar for dollar basis, against the obligation of the Developer to 
subsidize and reimburse Creative Vancouver in respect of such costs and 
expenses in accordance with this Section 8.1.

For certainty, the Developer, its Affiliate or Westbank shall not have any recourse to 
the repayment of such interest free advances other than as set out in this Section 8.1.  

If, at the time any payment pursuant to sub-paragraph (i) or (ii) above is required to 
be made by Creative Vancouver and at such time the Developer is in default of any of 
its obligations under this Agreement, then an amount that is reasonably required to 
satisfy such obligations of the Developer may be withheld by Creative Vancouver 
from the payment until such obligations are satisfied by the Developer.

(b) If at any time and from time to time during the 20 year period from the Service 
Commencement Date for the Project Utility Infrastructure, Creative Vancouver 
installs boilers, heat pumps or any other generating technologies to produce hot 
water for internal or external purposes, or to increase the aggregate steam output of 
the New Plant above 139 megawatts, the Base CEV Amount shall be increased by 
$70,000 for each such megawatt of increased generation capacity installed by 
Creative Vancouver up to a maximum of 75 megawatts of additional generation 
capacity (such amount, if any, the “Additional CEV Amount” and when combined 
with the Base CEV Amount, referred to herein as the “CEV Amount”) and Creative 
Vancouver will reimburse the Developer by wire transfer, certified cheque or bank 
draft for the increased amount on the date the additional energy generation capacity 
is placed into regular and continuous service in the New Plant. For clarity, this shall 
only apply to incremental increases in generating capacity, and shall not apply to the 
replacement of existing capacity at Service Commencement Date or future 
replacement of incremental generating capacity for which Creative Vancouver has 
already made a payment under this clause.
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ARTICLE 9
INDEMNITIES

9.1 DEVELOPER’S INDEMNITIES

(a) The Developer covenants and agrees with Creative Vancouver that the Developer 
will indemnify the Creative Vancouver Indemnitees and save each of the Creative 
Vancouver Indemnitees harmless from and against any and all Claims and Losses at 
any time suffered or incurred by the Creative Vancouver Indemnitees arising from or 
out of any occurrence in, upon or at the Lands, to the extent caused or contributed to 
by any negligent act or omission or wilful misconduct of the Developer, its agents, 
Contractors, employees, or servants, or by anyone permitted to be on the Lands by 
the Developer, including, without limitation, any damage to Creative Vancouver’s 
utility equipment or property.  For greater certainty, this section will survive the 
Stabilization Date and any termination of this Agreement.

(b) The Developer and Westbank hereby jointly and severally covenant and agree with 
Creative Vancouver to indemnify the Creative Vancouver Indemnitees and save each 
of the Creative Vancouver Indemnitees harmless from and against any and all Claims 
and Losses at any time suffered or incurred by the Creative Vancouver Indemnitees 
in connection with the construction, development, and marketing of the Project and 
holding of legal (and/or, if applicable, beneficial) title to the Trust Property by 
Creative Vancouver, provided that such Claims or Losses were not caused by wilful 
or intentional misconduct by Creative Vancouver, its officers, directors (other than 
directors appointed directly or indirectly by Westbank or its Affiliates) or employees.  
The foregoing indemnity of Westbank shall be limited to any Claims or Losses 
arising in respect of the period of time during which Creative Vancouver holds legal 
(and/or, if applicable, beneficial) title to the Trust Property (the “Ownership 
Period”) regardless of whether such Claims or Losses are asserted, brought or 
initiated during or subsequent to the Ownership Period. For greater certainty, this 
section will survive the Stabilization Date and any termination of this Agreement.

9.2 CREATIVE VANCOUVER INDEMNITIES

Creative Vancouver hereby covenants and agrees with the Developer that Creative Vancouver will 
indemnify the Developer and save the Developer harmless from and against any and all damages, 
losses, liabilities, costs and expenses (including legal fees on a solicitor-client basis) at any time 
suffered or incurred by the Developer or its directors, officers, agents, Contractors, employees, or 
servants arising from or out of any occurrence in, upon or at the Lands, to the extent caused or 
contributed to by any grossly negligent act or omission or wilful misconduct of Creative 
Vancouver, its agents, contractors, employees, or servants, or by anyone permitted to be on the 
Lands by Creative Vancouver, including, without limitation, any damage to the Trust Property.  
For greater certainty, this section will survive the Stabilization Date and any termination of this 
Agreement.

9.3 WESTBANK COMFORT LETTER

From and after the Effective Date and until the Stabilization Date, Westbank shall be required to 
deliver such comfort letter or other document or statement to Creative Vancouver as is agreed 
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upon in writing by Westbank and Creative Vancouver from time to time in order to confirm the 
strength of Westbank’s indemnity pursuant to Section 9.1(b)  (the “Reporting Requirements”).  
If, at any time prior to the Stabilization Date, Westbank does not meet the Reporting 
Requirements, Westbank shall have 15 days after notice in writing thereof is delivered by Creative 
Vancouver to Westbank to cure any deficiency in meeting the Reporting Requirements, failing 
which, Creative Vancouver shall have the right, exercisable on 10 Business Days’ notice, to 
require the transfer of legal title to the Lands to the Nominee pursuant to Section 6.7. For greater 
certainty, the Nominee will be required to transfer the legal title to the Airspace Parcels to Creative 
Vancouver pursuant to Section 7.2(e).  

9.4 PERFORMANCE BOND

(a) The Developer will neither commence the demolition of the exterior walls, 
foundation or roof of the building within which the Existing Plant is situate nor 
shutdown the Existing Plant until it has obtained a performance bond from a licensed 
surety company in respect of the Developer’s obligations under this Agreement in an 
amount equal to 50% of the cost of the construction of the New Plant (estimated at 
$20,000,000), to a maximum of $10,000,000, and will maintain such performance 
bond until the earlier of (a) the Stabilization Date and (b) the date legal title to the 
Lands is transferred to the Nominee pursuant to Section 6.7.  Notwithstanding the 
foregoing, the Developer will be permitted to remove or demolish equipment or 
improvements on the Lands in accordance with the provisions of this Agreement 
prior to obtaining a performance bond in accordance with the provisions of this
Section 9.4, so long as any such removal or demolition does not impact the exterior 
walls, foundation or roof of the building within which the Existing Plant is situate or 
require a shutdown of the Existing Plant.

(b) If the Developer fails to maintain the performance bond as required in this Section 
9.4, then, without limiting any rights or remedies available to Creative Vancouver, 
the Developer shall have 15 days after notice in writing thereof is delivered by 
Creative Vancouver to the Developer to cure any deficiency in maintaining the 
performance bond, failing which, Creative Vancouver shall have the right, 
exercisable on 10 Business Days’ notice, to require the transfer of legal title to the 
Lands to the Nominee pursuant to Section 6.7. For greater certainty, the Nominee 
will be required to transfer the legal title to the Airspace Parcels to Creative 
Vancouver pursuant to Section 7.2(e).  During any period where the Developer fails 
to maintain the performance bond as required in this Section 9.4, and until such 
default is cured or legal title to the Lands is transferred to the Nominee pursuant to 
Section 6.7, Creative Vancouver may require that the Developer suspend all 
construction activities on the Lands.        
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ARTICLE 10
DISPUTES

10.1 DISPUTES

(a) In the event any consent, decision, approval, or agreement of the Developer or 
Creative Vancouver is required as a condition of any commercial matters relating 
and limited to: 

(i) the timing, scheduling, design, scope, specifications or construction of the 
New Plant Premises, the New Plant, the New Office or the BC Place Plant; 

(ii) the implementation or interpretation of the Developer Plans, the BC Place 
Plant Plans and the Project Utility Infrastructure Plans, including any 
amendments or modifications thereto; 

(iii) the approval or implementation of any Change Orders; and 

(iv) the timing or amount of the CEV Amount or any part thereof 

(each such instance being an “Approval”), and such Approval is not forthcoming or 
the parties cannot agree, then either party may refer the dispute to the Referee for 
binding resolution. 

(b) Any reference of a dispute to a Referee pursuant to Section 10.1 will be convened as 
soon as possible and, in any event, within five (5) Business Days after the delivery by 
either party to the other party of its written notice to refer the dispute to the Referee, 
subject to the availability of the Referee.

(c) Creative Vancouver and the Developer will each provide to the Referee a written 
proposal of such party’s suggested resolution of the dispute, with such details as may 
be required to allow for implementation of the resolution.

(d) The Referee will either (i) select one of the two submitted proposals, or (ii) if the 
Approval relates to the determination of a specified amount or number, will make a 
determination as to such amount or number, which amount or number will be no less 
than the lowest of the two proposals and no more than the highest of the two 
proposals, or (iii) if the Approval relates to the determination of a specified time for 
an event, action, occurrence or payment, will make a determination as to such time, 
and such selection or determination shall thereupon be binding on the parties.

(e) In making its determination, the Referee:

(i) may hear oral submissions and accept written submissions in support of the 
proposals of the parties, but will not be bound by any rules of evidence;

(ii) may not consider the revenue to be derived from any component of the 
Project as a basis for determination; and

(iii) in the case of determinations that are not with respect to matters of law or the 
terms of this Agreement (including, for the avoidance of doubt, any liabilities 
of any party hereunder and any rights and remedies provided hereunder), 
must only make a determination that:
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(A) shall not cause Creative Vancouver to be in breach of any directive 
of the BCUC;

(B) unless otherwise agreed to by the parties, does not result in the 
non-delivery of the New Plant Premises or the New Office;

(C) respects the Developer Plans, the BC Place Plant Plans and the 
Project Utility Infrastructure Plans that have been approved as at the 
relevant time in accordance with this Agreement;

(D) is financially and structurally feasible;

(E) will not cause any interruption or temporary shutdown of the 
Existing Plant or the delivery of utility services to customers;

(F) does not make the Project financially unviable in any material 
respect, or would, if implemented, materially adversely affect the 
ability of the Developer to finance the Project; and

(G) if legally required, is shown to be supported by the City. 

10.2 ARBITRATION MATTERS

(a) In the event of any controversy, question, claim or other dispute between Creative 
Vancouver and the Developer relating to any matter arising out of or relating to the 
terms of this Agreement (each such instance being a “Dispute”), excluding any 
Approval matters which are subject to Section 10.1, then the only recourse will be to 
refer such Dispute to arbitration, at the exclusion of any court of law, for final 
resolution.

(b) The arbitration will be conducted and administered in accordance with the
Arbitration Act (British Columbia) by the British Columbia International 
Commercial Arbitration Centre pursuant to its applicable rules (the “BCICAC 
Rules”).

(c) The seat of the arbitration and the place for the hearings, if any, will be the City of 
Vancouver in the Province of British Columbia, provided that Creative Vancouver 
and the Developer may unanimously agree that a hearing be held wholly or partially 
at any other location.

(d) The arbitration will be conducted before one (1) arbitrator appointed jointly by 
Creative Vancouver and the Developer. If Creative Vancouver and the Developer 
cannot agree on the appointment of an arbitrator within a ten (10) Business Day 
period from the delivery of a written Notice to Arbitrate under the BCICAC Rules, 
such arbitrator shall be appointed in accordance with the BCICAC Rules.

(e) There will be no appeal from the decision of the arbitrator, which will be final and 
binding on all the parties. Creative Vancouver and the Developer acknowledge and 
agree that such decision can be enforced by any court of competent jurisdiction.

(f) The arbitrator may make whatever award they consider just and equitable, including 
an order in the nature of a mandatory or prohibitive injunction or for payment of 
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damages, and may make an order regarding the contribution of the parties to the cost 
of the arbitration and remuneration of the arbitrator. 

ARTICLE 11
DEFAULT AND REMEDIES

11.1 DEFAULT

If the Developer or Creative Vancouver defaults in any of its obligations under this Agreement 
(referred to in this section as the “Defaulting Party”), then prior to the other party (referred to in 
this section as the “Other Party”) pursuing any legal or equitable right or remedy in respect of 
such default, the Other Party shall deliver written notice to the Defaulting Party detailing the 
default under this Agreement and requiring the Defaulting Party to remedy such default.  If the 
Defaulting Party has not remedied such default within fifteen (15) days of the delivery of the 
aforesaid notice, then the Other Party will be at liberty to pursue all such legal and equitable rights 
and remedies against the Defaulting Party as are available to the Other Party. 

ARTICLE 12
GENERAL MATTERS

12.1 TIME

Time will be of the essence of this Agreement and will remain of the essence notwithstanding the 
extension of any of the dates hereunder.

12.2 NO WAIVER

No failure or delay on the part of any party in exercising any right, power or privilege under this 
Agreement will operate as a waiver thereof, nor will any single or partial exercise of any right, 
power or privilege preclude any other or further exercise thereof or the exercise of any other right, 
power or privilege.  Except as may be limited herein, either party may, in its sole discretion, 
exercise any and all rights, powers, remedies and recourses available to it under this Agreement or 
any other remedy available to it and such rights, powers, remedies and recourses may be exercised 
concurrently or individually without the necessity of making any election.

12.3 ENTIRE AGREEMENT

This Agreement, the Transfer Agreement, the Tax Allocation Agreement, and the agreements, 
instruments, and other documents entered into pursuant to this Agreement set forth the entire 
agreement and understanding of the parties with respect to the subject matter hereof and supersede 
all prior agreements and understandings among the parties with respect to the matters herein and 
there are no oral or written agreements, promises, warranties, terms, conditions, representations or 
collateral agreements whatsoever, express or implied.  

If there is conflict or inconsistency between the terms of this Agreement, the Transfer Agreement, 
and the Tax Allocation Agreement:
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(a) in the case of any matter connected with rollovers, elections or taxes related to the 
Lands, the Trust Property or  the development and construction of the Project, the 
Tax Allocation Agreement shall govern;

(b) in the case of any matter connected with the Transfer other than any matter set out in 
(a) above, the Transfer Agreement shall govern; and

(c) in the case of any other matter, this Agreement shall govern. 

12.4 SURVIVAL

All representations, warranties, covenants, indemnities, agreements and promises made by the 
parties in this Agreement will survive the Stabilization Date.

12.5 AMENDMENT

This Agreement may be altered or amended only by an agreement in writing signed by the parties 
hereto.

12.6 FURTHER ASSURANCES

Each of the parties hereto will at all times and from time to time and upon reasonable request do, 
execute and deliver all further assurances, acts and documents for the purpose of evidencing and 
giving full force and effect to the covenants, agreements and provisions in this Agreement.

12.7 NOTICES

Any demand or notice which may be given pursuant to this Agreement will be in writing and 
delivered, faxed, emailed or sent by postage prepaid mail and addressed to the parties as follows:

(a) To the Developer or Westbank:

Westbank Projects Corp.
501 – 1067 West Cordova Street
Vancouver, British Columbia
V6C 1C7

Attention: Jacqueline Che

Fax No.: (604) 893-1708
Email: jacqueline@westbankcorp.com
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with a copy to (which copy will not constitute notice):

Kornfeld LLP
1100 – 505 Burrard Street
One Bentall Centre
Vancouver, British Columbia
V7X 1M5

Attention: Carol A. Kerfoot; Jordan E. Langlois

Fax No.: (604) 683-0570
Email: ckerfoot@kornfeldllp.com; jlanglois@kornfeldllp.com

(b) to Creative Vancouver:

Creative Energy Vancouver Platforms Inc.
720 Beatty Street
Vancouver, British Columbia, V7X 1M5 
Attention: President and CEO
Email: info@creative.energy

with copies to (which copy will not constitute notice):

Kornfeld LLP
1100 – 505 Burrard Street
One Bentall Centre
Vancouver, British Columbia
V7X 1M5
Attention: Carol A. Kerfoot; Jordan E. Langlois
Fax No.: (604) 683-0570
Email: ckerfoot@kornfeldllp.com; jlanglois@kornfeldllp.com

Emanate Energy Solutions Inc.
c/o InstarAGF Asset Management Inc.
66 Wellington Street, Suite 3100
Toronto, Ontario  M5K 1E9
Attention: Ching-yen Chen
E-mail: Ching-yen.Chen@instaragf.com

McCarthy Tétrault LLP
Suite 2400, 745 Thurlow Street
Vancouver, British Columbia  V6E 0C5
Attention: Jonathan See; Pavan Jawanda
E-mail: jsee@mccarthy.ca; pjawanda@mccarthy.ca

(c) to Emanate:

Emanate Energy Solutions Inc.
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c/o InstarAGF Asset Management Inc.
66 Wellington Street, Suite 3100
Toronto, Ontario  M5K 1E9
Attention: Ching-yen Chen
E-mail: Ching-yen.Chen@instaragf.com

with a copy to (which copy will not constitute notice):

McCarthy Tétrault LLP
Suite 2400, 745 Thurlow Street
Vancouver, British Columbia  V6E 0C5
Attention: Jonathan See; Pavan Jawanda
E-mail: jsee@mccarthy.ca; pjawanda@mccarthy.ca 

or at such other address or fax number as either party may specify in writing to the other.  The time 
of giving and receiving any such notice will be deemed to be on the day of delivery or transmittal if 
delivered or sent by fax or email (so long as such delivery or transmittal was carried out prior to 
5:00 p.m. on a Business Day, failing which such notice will be deemed to have been given and 
received on the next succeeding Business Day), or on the third Business Day after the day of 
mailing thereof if sent by mail.  In the event of any disruption of mail services, all notices will be 
delivered or sent by fax or email rather than mailed.

12.8 ASSIGNMENT

(a) On or before the Effective Date, the Developer shall direct the transfer of the Trust 
Property on the Effective Date to a general partnership in which Westbank has at 
least a 50% direct or indirect interest (a “Developer Related Party”) and shall 
assign this Agreement and any of its rights or obligations hereunder with respect to 
the Trust Property with effect on or before the Effective Date to such Developer 
Related Party and shall cause such Developer Related Party to agree to be bound by 
the terms and conditions of this Agreement; provided that such assignment will not 
release either Westbank Projects Corp. from any of its obligations with respect to the 
Trust Property or Westbank from any of its obligations under this Agreement.

(b) Other than as expressly provided in Section 12.8(a), neither Creative Vancouver nor 
the Developer will be entitled to assign their respective interests in this Agreement to 
any person without the prior written consent of the other, which consent may be 
reasonably or arbitrarily withheld. Emanate and Westbank will not be entitled to 
assign their respective interests in this Agreement to any person without the prior 
written consent of the other parties hereto, which consent may be reasonably or 
arbitrarily withheld, provided that Emanate will be permitted to assign this 
Agreement without consent to any permitted transferee of its shares in Creative 
Energy Developments GP Ltd. In no event will any assignment of this Agreement 
relieve the assignor of any of its obligations or liabilities under this Agreement.

12.9 SEVERABILITY

If any provision of this Agreement is determined to be invalid or unenforceable in whole or in part, 
such invalidity or unenforceability will attach only to such provision or part thereof and the 
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remaining part of such provision and all other provisions hereof will continue in full force and 
effect.

12.10 COUNTERPARTS

This Agreement may be executed in any number of original counterparts, with the same effect as if 
all the parties had signed the same document, and will become effective when one or more 
counterparts have been signed by all of the parties and delivered to each of the other parties.  All 
counterparts will be construed together and evidence only one agreement, which, notwithstanding 
the dates of execution of any counterparts, will be deemed to be dated the reference date set out 
above.

12.11 BINDING EFFECT

This Agreement will enure to the benefit of and be binding upon the successors and permitted 
assigns of the parties, as applicable.

12.12 EXECUTION BY ELECTRONIC MEANS

This Agreement may be executed by the parties and transmitted by fax or other electronic means 
and if so executed and transmitted this Agreement will be for all purposes as effective as if the 
parties had delivered an executed original Agreement. 

[The remainder of this page is left intentionally blank]
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IN WITNESS WHEREOF the parties hereto have executed this Agreement on the date first above written.

CREATIVE ENERGY VANCOUVER 
PLATFORMS INC.

By:
Name: Krishnan Iyer
Title: President & CEO

By:
Name:
Title:

WESTBANK HOLDINGS LTD.

By:
Name: Judy Leung
Title: Authorized Signatory

By:
Name:
Title:

WESTBANK PROJECTS CORP.

By:
Name: Judy Leung
Title: Authorized Signatory

By:
Name:
Title:
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EMANATE ENERGY SOLUTIONS INC.

By:
Name: Jack Bittan
Title: Director

By:
Name:
Title:
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SCHEDULE A
DESCRIPTION OF LANDS

Civic: 720 Beatty Street, Vancouver, British Columbia, and
701 Expo Boulevard, Vancouver, British Columbia

Legal:

Parcel Identifier Legal Description

009-599-479 Lot 8, Except Portions in Plan 13872 and Reference Plan 
16566, Block 49 District lot 541 Plan 9669

018-500-382 Lot 222 False Creek Plan LMP12038
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SCHEDULE B
EXISTING PLANT AND EXISTING OFFICE
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SCHEDULE C
PLANS AND SPECIFICATIONS
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SCHEDULE D
BUDGET
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SCHEDULE E
CONSTRUCTION SCHEDULE
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SCHEDULE F
DESIGN, CHANGE ORDER AND COST CONTROL PROCESSES

DETAILED DESIGN AND PROCUREMENT

1. The parties acknowledge that the specifications, scope and preliminary design of the New 
Plant Premises, the New Office, BC Place Plant and Project Utility Infrastructure as set out 
in SCHEDULE C:

(a) have not been finalized for the purpose of issuing construction drawings and may 
be revised through the detailed design process; 

(b) may be revised to accommodate changes requested by either party and approved in 
accordance with the provisions of this Agreement; and 

(c) may be revised to accommodate changes required by any Governmental Authority. 

Accordingly, the design, scope and specifications of the New Plant Premises, the New 
Office, BC Place Plant or Project Utility Infrastructure may be amended prior to 
commencing construction in accordance with the provisions set out in this SCHEDULE F, 
and upon such amendments, SCHEDULE C will be deemed to be amended to incorporate 
by reference the revised Developer Plans, BC Place Plans or Project Utility Infrastructure 
Plans, as applicable.

2. Creative Vancouver will oversee the detailed design of the BC Place Plant, the New Plant 
and the Ancillary Equipment prior to the commencement of the construction thereof, 
including for greater clarity those responsibilities assigned to Creative Vancouver in the 
Responsibilities Matrix, and will regularly report to the Project Committee, and in any 
event not less frequently than quarterly, in regards to any proposed amendments to the 
design or specifications of the BC Place Plant, the New Plant or the Ancillary Equipment 
as attached hereto as SCHEDULE C from time to time (“Creative Vancouver Design 
Amendments”).  All such reports to the Project Committee will include proposed updates 
to the Budget as are required as a result of any proposed Creative Vancouver Design 
Amendments, reconciled by an accredited and reputable quantity surveyor licensed to 
practice in Vancouver, British Columbia, selected by mutual agreement of the Developer 
and Creative Vancouver in respect of the Project (the “Quantity Surveyor”).

3. Creative Vancouver shall not proceed with any Creative Vancouver Design Amendments 
without the prior approval of the Developer, such approval not to be unreasonably 
withheld, delayed or conditioned, provided that the Developer shall not withhold its 
approval where any such Creative Vancouver Design Amendments: 

(a) are required by any Governmental Authority; or

(b) would not result in an increase to (i) the budgeted aggregate costs set out in the 
Budget, or (ii) the budgeted costs for any particular line item in the Budget, 
inclusive of contingency amounts shown in the Budget, and if in respect of the BC 
Plant, do not impact the design or specifications of the exterior or façade of the BC 
Place Plant; or
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(c) Creative Vancouver agrees that the costs associated with such Creative Vancouver 
Design Amendments are the responsibility of Creative Vancouver pursuant to this 
SCHEDULE F and, if in respect of the BC Place Plant, do not impact the design or 
specifications of the exterior or façade of the BC Place Plant; or 

(d) are required for reasons of health and safety or to comply with Creative 
Vancouver’s obligations  to act as a prudent utility operator.

4. It will not be unreasonable for the Developer to consider the following factors before 
giving or withholding its approval to any proposed Creative Vancouver Design 
Amendments: 

(a) where any such Creative Vancouver Design Amendment impacts the design or 
specifications of the exterior or façade of the BC Place Plant, the quality and 
aesthetic of the proposed design of the exterior and façade of the BC Place Plant; 
and

(b) any alternatives for the design, scope of work or specifications of the BC Place 
Plant, the New Plant or the Ancillary Equipment which comply with all 
requirements of Governmental Authorities, are in accordance with prudent utility 
practice and are more cost-effective than the proposed Creative Vancouver Design 
Amendments.

5. Any agreement with a Consultant in excess of $20,000 and any agreement with a 
Contractor in excess of $50,000 in respect of the BC Place Plant, the New Plant and the 
Ancillary Equipment will be tendered by Creative Vancouver on a competitive basis to 
qualified bidders, which tendering process shall include a summary of a minimum of three 
(3) quotes total (including the chosen Consultant or Contractor) or a reason as to why three 
(3) quotes could not be secured and the proposed Consultant or Contractor is the only 
option trade or subtrade, and include a review of tenders by the Quantity Surveyor to assist 
with the reconciliation of the tenders prior to the such agreement being awarded.

6. The Developer will oversee the detailed design of the New Plant Premises, the New Office 
and the spaces for the Ancillary Equipment prior to the commencement of the construction 
thereof, including for greater clarity those responsibilities assigned to the Developer in the 
Responsibilities Matrix, and will regularly report to the Project Committee, and in any 
event not less frequently than quarterly, in regards to any proposed amendments to the 
design or specifications of the New Plant Premises, the New Office and the spaces for the 
Ancillary Equipment as attached hereto as SCHEDULE C from time to time (“Developer 
Design Amendments”). All such reports to the Project Committee will include proposed 
updates to the Budget as are required as a result of any proposed Developer Design 
Amendments, reconciled by the Quantity Surveyor.

7. The Developer shall not proceed with any Developer Design Amendments without the 
prior approval of the Creative Vancouver: 

(a) such approval not to be unreasonably withheld, delayed or conditioned where the 
Developer Design Amendments relate exclusively to the design of the New Plant 
Premises or the spaces for the Ancillary Equipment, or to the design or 
specifications of the New Office; or
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(b) in Creative Vancouver’s sole and unfettered discretion where the Developer Design 
Amendments relate to the specifications of the New Plant Premises or the spaces 
for the Ancillary Equipment, and 

provided that the Developer agrees that the costs associated with such Developer Design 
Amendments are the responsibility of the Developer pursuant to this SCHEDULE F.

8. Creative Vancouver will deliver to the Project Committee quarterly status reports on 
actuals relative to forecast for the Budget, including a summary of all processed or pending 
Creative Vancouver Design Amendments and Developer Design Amendments, and will 
update the Budget and the Construction Schedule on a quarterly basis to reflect the costs 
associated with any Creative Vancouver Design Amendments and Developer Design 
Amendments that are accepted in accordance with the provisions of this SCHEDULE F.

CONSTRUCTION AND CHANGE ORDERS

9. During the course of the construction of the New Plant Premises, the New Office, BC Place 
Plant and Project Utility Infrastructure, any variance to the Plans and Specifications 
proposed by Creative Vancouver will be subject to prior approval by the Developer 
pursuant to a change order request submitted in the standard change order form (a 
“Change Order”) by Creative Vancouver. 

10. The approval of the Developer of any Change Order requested by Creative Vancouver will 
not be unreasonably withheld, delayed or conditioned, provided that the Developer shall 
not withhold its approval where any such Change Order: 

(a) is required by any Governmental Authority; or

(b) would not result in an increase to (i) the budgeted aggregate costs set out in the 
Budget, or (ii) the budgeted costs for any particular line item in the Budget, 
inclusive of contingency amounts shown in the Budget, and if in respect of the BC 
Place Plant, does not impact the design or specifications of the exterior or façade of 
the BC Place Plant; or

(c) Creative Vancouver agrees that the costs associated with such Change Order are 
the responsibility of Creative Vancouver pursuant to this SCHEDULE F, and if in 
respect of the BC Place Plant, does not impact the design or specifications of the 
exterior or façade of the BC Place Plant; or

(d) are required for reasons of health and safety or to comply with Creative 
Vancouver’s obligations  to act as a prudent utility operator.

11. It will not be unreasonable for the Developer to consider the following factors before 
giving or withholding its approval to any proposed Change Order: 

(a) where any such Change Order impacts the design or specifications of the exterior or 
façade of the BC Place Plant, the quality and aesthetic of the proposed design of the 
exterior and façade of the BC Place Plant; and

(b) any alternatives for the design, scope of work or specifications of the BC Place 
Plant, the New Plant or the Ancillary Equipment which comply with all 
requirements of Governmental Authorities, are in accordance with prudent utility 
practice and are more cost-effective than the proposed Change Order.
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12. Each Change Order submitted by Creative Vancouver will clearly identify whether the 
requested change in the Budget is related to the project timing or a change in the overall 
Budget or a line item therein and will include reasons for the changes requested.

13. During the course of the construction of the New Plant Premises, the New Office and the 
spaces for the Project Utility Infrastructure, the Developer will not deviate from the 
Developer Plans in any material respect unless any such proposed deviation is submitted to 
Creative Vancouver for its review and approval pursuant to a Change Order:

(a) such approval not to be unreasonably withheld, delayed or conditioned where such
Change Order relates exclusively to the design of the New Plant Premises or the 
spaces for the Ancillary Equipment, or to the design or specifications of the New 
Office; and

(b) in Creative Vancouver’s sole and unfettered discretion where such Change Order 
relates to the specifications of the New Plant Premises or the spaces for the 
Ancillary Equipment, and 

provided that the Developer agrees that the costs associated with such Change Order are 
the responsibility of the Developer pursuant to this SCHEDULE F.

14. Each Change Order submitted by the Developer will clearly identify whether the requested 
change in the Budget is related to the project timing or a change in the overall Budget or a 
line item therein and will include reasons for the changes requested.

15. During the course of the construction of the New Plant Premises, the New Office, BC Place 
Plant and Project Utility Infrastructure, Creative Vancouver will deliver to the Project 
Committee quarterly status reports on actuals relative to forecast for the Budget, including 
a summary of all processed or pending Change Orders, and will update the Budget and the 
Construction Schedule on a quarterly basis to reflect the costs associated with any Change 
Orders that are accepted in accordance with the provisions of this SCHEDULE F.

COST ALLOCATIONS

16. As part of the Budget, Creative Vancouver will be responsible for providing the Developer 
with a budget for all internal staff time related to New Plant Premises, the New Office, the 
Project Utility Infrastructure and the BC Place Plant, including a total estimate and an 
annual forecast by major cost category (e.g. design, tender, construction management, 
etc.). Creative Vancouver will be responsible for managing internal time within the 
Budget. 

17. Except for Creative Vancouver’s obligations to pay the CEV Amount, the Developer will 
be responsible for the payment (as a subsidy and through reimbursements) of all costs 
associated with:

(a) the preparation and finalization of the Plans and Specifications; 

(b) the construction of the New Plant Premises, the New Office, the Project Utility 
Infrastructure and the BC Place Plant;  

(c) any Developer Design Amendment; 

(d) any Change Orders submitted by the Developer; and
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(e) any other costs arising out of changes to the Budget that are not caused by or in the 
control of Creative Vancouver, which may include costs arising from changes in 
the cost of materials, cost of contractors, or schedule delays,

provided, however, that in addition to Creative Vancouver’s obligations to pay the CEV 
Amount, Creative Vancouver shall be responsible for and shall pay for the following costs 
in the manner provided in Section 3.6(b) of this Agreement:  

(f) costs arising from any schedule delays caused by or in the control of Creative 
Vancouver; and

(g) costs arising from any Creative Vancouver Design Amendment or Change Orders 
submitted by Creative Vancouver, where:

(i) Creative Vancouver expressly agrees to pay such costs;

(ii) Creative Vancouver pursues any Creative Vancouver Design Amendment 
or Change Orders that are not approved by the Developer in accordance 
with the provisions of this SCHEDULE F (except for any Creative 
Vancouver Design Amendment or Change Order that impacts the design or 
specifications of the exterior or façade of the BC Place Plant, in respect of 
which Creative Vancouver is not permitted to unilaterally proceed without 
the prior approval of the Developer); or

(iii) Creative Vancouver pursues any Creative Vancouver Design Amendment 
or Change Orders that are requested by Creative Vancouver and are 
approved by the Developer, except to the extent such request (i) arises as a 
result of reasons of health and safety, (ii) is intended to accommodate 
changes in industry design practices followed by prudent utilities in British 
Columbia, (iii) results from delays in construction not caused by Creative 
Vancouver, (iv) is reasonably expected to lower costs of construction, (v) is 
required by any Governmental Authority, (vi) would not result in an 
increase to the Budget, or (vii) is necessitated due to natural evolution of 
construction practices.

DISPUTE RESOLUTION

18. Any dispute as to any Approval under this SCHEDULE F will be resolved in accordance 
with the provisions of Article 10 in this Agreement, and the parties may by mutual 
agreement appoint the Quantity Surveyor as the Referee in respect of any such dispute.  
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ii.

SCHEDULE G
RESPONSIBILITIES MATRIX
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SCHEDULE H
TRANSFER AGREEMENT
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Appendix 3 

Commission Directive 3.I.ii. – Additional Financial Security  

This directive provides that BCUC approval of the requested CPCN will require approval by the Panel of a 
change to the Trust and Development Agreement (TDA) for the provision of additional financial security 
such as performance or construction bond for an appropriate amount and duration.  In addition, in the 
Order G-38-19 Decision the Panel said the following in relation to this matter: 
 

“As set out in Section 3.3.3, the Developer is required to indemnify Creative Energy under the 
Trust Agreement. The issue with any agreement of indemnification is whether and how it can be 
relied upon. Although a contract requiring the Developer to indemnify Creative Energy is 
indicative of an attempt to deal with risks, it may not provide any comfort if the Developer has 
limited assets to provide pursuant to the indemnification. The Developer is required to deliver a 
comfort letter or other document to Creative Energy in order to confirm the strength of the 
Developer’s indemnity. If the reporting requirements of the Developer are not met, then 
Creative Energy may require that legal title to the Beatty Street property be transferred to a 
nominee in order to mitigate any risk associated with holding registered title.  
 
Panel determination  
 
Although the mechanism of the comfort letter to deal with concerns regarding the strength of 
the indemnification is helpful, the Panel finds it still potentially leaves Creative Energy with 
considerable risk it would not have operating as a utility or developing its own site. In this case 
the Panel is of the view that a comfort letter provided by the Developer from time to time is not 
adequate to deal with the potential risk to Creative Energy and therefore not in the public 
interest. The Panel finds that a Performance or Construction Bond would provide the 
appropriate additional financial assurance.”1 

 
Creative Energy would first like to clarify that pursuant to Section 9.1 of the TDA considered by the BCUC 
Panel, which is on the record as Exhibit B-1-2, both the Developer and Westbank Holdings Ltd. 
(Westbank Holdings) jointly and severally indemnify the utility from and against any and all claims and 
losses at any time suffered or incurred by the utility in connection with the construction and 
development of the project. Westbank Holdings is the parent company of the Developer.  Westbank 
Holdings (and not the Developer) is required pursuant to section 9.3 of the TDA to provide a comfort 
letter from time to time as required by Creative Energy to confirm the strength of the indemnity 
provided by Westbank Holdings. Westbank Holdings is a party to the TDA in part to supplement, on a 
joint and several basis, the strength of the indemnities provided by the Developer. The assets of 
Westbank Holdings extend well beyond the equity the Developer will have in the Trust Property.  This 
was the purpose of having Westbank Holdings as a party to the TDA.  

The requirement for Westbank Holdings to provide a comfort letter from time to time to demonstrate 
that Westbank Holdings has financial assets to confirm the strength of its indemnity remains in the 
Amended and Restated TDA. A copy of the Certificate of Compliance intended to be used to fulfill the 
comfort letter requirement is provided in Appendix 3-1.  

                                                           
1 Order G-38-19 Decision at page 50. 
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Additionally, the TDA parties have agreed to the Panel’s condition as reference above, and have added 
into the Amended and Restated TDA, provided in Appendix 2-1, the requirement for additional financial 
security to be provided by the Developer. 

Nature of the Indemnities to be Secured 

The indemnities under the existing Section 9.1 of the TDA are as follows:  

“(a) The Developer covenants and agrees with Creative Vancouver that the Developer will 
indemnify the Creative Vancouver Indemnitees and save each of the Creative Vancouver 
Indemnitees harmless from and against any and all Claims and Losses at any time suffered or 
incurred by the Creative Vancouver Indemnitees arising from or out of any occurrence in, upon 
or at the Lands, to the extent caused or contributed to by any negligent act or omission or wilful 
misconduct of the Developer, its agents, Contractors, employees, or servants, or by anyone 
permitted to be on the Lands by the Developer, including, without limitation, any damage to 
Creative Vancouver’s utility equipment or property. For greater certainty, this section will 
survive the Stabilization Date and any termination of this Agreement. 
 
(b) The Developer and Westbank hereby jointly and severally covenant and agree with Creative 
Vancouver to indemnify the Creative Vancouver Indemnitees and save each of the Creative 
Vancouver Indemnitees harmless from and against any and all Claims and Losses at any time 
suffered or incurred by the Creative Vancouver Indemnitees in connection with the 
construction, development, and marketing of the Project and holding of legal (and/or, if 
applicable, beneficial) title to the Trust Property by Creative Vancouver, provided that such 
Claims or Losses were not caused by wilful or intentional misconduct by Creative Vancouver, its 
officers, directors (other than directors appointed directly or indirectly by Westbank or its 
Affiliates) or employees. The foregoing indemnity of Westbank shall be limited to any Claims or 
Losses arising in respect of the period of time during which Creative Vancouver holds legal 
(and/or, if applicable, beneficial) title to the Trust Property (the “Ownership Period”) regardless 
of whether such Claims or Losses are asserted, brought or initiated during or subsequent to the 
Ownership Period. For greater certainty, this section will survive the Stabilization Date and any 
termination of this Agreement.” 

 

Other TDA Provisions Relevant to Indemnities 

The indemnities in Section 9.1 are broad and provide a back stop for the other forms of security 
included elsewhere in the agreement.  The new provisions for additional financial security should be 
considered in the context of the existing restrictions and other forms of security within the Amended 
and Restated TDA, as follows.  

1) Restrictions on Financing 

As additional context for the amount and duration of financial security, it is important to note there are 
significant and non-ordinary financing restrictions placed on the Developer under Section 6.2 of the 
Amended and Restated TDA.  Under these restrictions, any indenture, security document, instrument, or 
other agreement entered into by the Developer or Westbank Holdings in respect of financing of the 
project or otherwise charging the project or the lands must include covenants from lenders or creditors:   
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“(i) not to take any recourse, or pursue any claim or proceeding against Creative Vancouver, its 
Affiliates or their respective shareholders, directors, officers, employees, agents, successors, and 
assigns (a “Non-Recourse Party”); 
 
(ii) not to take any recourse, or pursue any claim or proceeding against the 
Utility Assets; 

(iii) not to petition or otherwise invoke the bankruptcy, insolvency, or similar process against 
any Non-Recourse Party; 

(iv) not to pursue, seek, or agree to the appointment of a receiver, trustee, liquidator, or other 
similar official in respect of any Non-Recourse Party; 
(v) to allow Creative Vancouver to retain the Utility Assets notwithstanding any realization 
proceedings against the Developer or Westbank or foreclosure proceedings against the Lands 
and that in such event the lenders or creditors will be responsible for and will forthwith 
complete all of the obligations of the Developer under this Agreement relating to: 
 

(A) the completion and delivery of the New Plant Premises to Creative Vancouver, 
including the creation of the Airspace Parcels; and 
 
(B) the completion and delivery of the New Office to Creative Vancouver, including the 
creation of the Airspace Parcels, and the provision of the Alternate Office prior to such 
delivery, or the provision of adequate premises in lieu of the New Office satisfactory to 
Creative Vancouver acting reasonably having regard to the Developer Plans for the New 
Office, to the same extent and effect as if such lender or creditor was the Developer; 
and 

 
(vi) acknowledging, in a form reasonably acceptable to Creative Vancouver, that its charge or 
security shall be subject and subordinate to the rights of Creative Vancouver hereunder.”2 

 
These restrictions are intended to minimize the highest level of risk that Creative Energy is exposed to 
while it holds legal title prior to the Stabilization Date, which is the risk associated with the construction 
financing for the Developer’s project. The restrictions are also expected to increase the Developer equity 
required during the early stages of the project relative to a typical development.  The effect on 
Developer equity was explained in the response to BCUC IR 2.133.1.  
 
2) Insurance Requirements 

 
Under Section 4.1 of the Amended and Restated TDA, the Developer must also maintain insurance as 
follows:   
 

“(a) From the effective date of the Transfer until the Stabilization Date, the Developer will 
maintain or cause to be maintained in force, at its own cost, such insurance as a prudent owner 
and developer would maintain for the Lands (including but not limited to construction 
insurance and workplace safety insurance). In the case of insurance for property in which 
Creative Vancouver has an insurable interest, Creative Vancouver shall be named as a loss 

                                                           
2 Exhibit B-1-2, Amended and Restated TDA, s. 6.2(a), pp 25-26.  
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payee, and in all other cases, Creative Vancouver shall be named as an additional insured. Such 
insurance policies shall otherwise be in form and substance acceptable to the Developer and 
Creative Vancouver, each acting reasonably. 
 
(b) The Developer shall pay for any increases in the premiums for Creative 
Vancouver’s insurance policies (including director and officer insurance policies) connected 
with reasonable changes to such policies made to cover risks associated with Creative 
Vancouver holding legal title to the Trust Property pursuant to this Agreement. 
 
(c) For greater certainty, the Developer acknowledges and agrees that the covenant to insure 
set out in subsection 4.1(a) will in no way limit any indemnities granted by the Developer as set 
out in this Agreement.” 

 
To ensure clarity that insurance must cover damage to existing Creative Energy assets (replacement 
cost) and stipulating that Creative Energy must approve in its own discretion, acting reasonably, the 
insurance policy, the Amended and Restated TDA includes revisions to Section 4.1(a).  
 
With that context, the following sections outline the duration, amount, and form of additional financial 
security the parties have agreed to in response to the Panel’s condition.   

Additional Financial Security 

1) Time Period  

The parties have agreed to additional financial security during the period commencing from the earlier 
of Beatty Plant shutdown or the commencement of demolition of the exterior walls, foundation or roof 
of the existing building at 720 Beatty Street and lasting until the earlier of the transfer of legal title for 
the lands or the Stabilization Date outlined in Article 7 of the agreement.  The rationale for this time 
period is as follows:  

The construction of the Expo Plant poses no risk to existing utility assets or operations at Beatty 
Street, and accordingly there is no need for additional financial security in relation to the 
construction of the Expo Plant. The Developer is responsible for all costs associated with the 
construction of the Expo Plant until the project is completed (Service Commencement in the 
Amended and Restated TDA), and Creative Energy does not make its first installment payment 
toward the project unless and until Service Commencement is achieved.3  
 
Following the Stabilization Date, full legal title to the Lands (excluding the Airspace Parcels for 
the Beatty Plant and potentially Office Space that will be retained by Creative Energy) will have 
been transferred out of the utility.4  When that occurs, no further indemnities are required for 
risks arising from Creative Energy holding legal title to the Lands. Further, following the 
Stabilization Date, the value of the Lands and accumulating assets associated with the 
remainder of the development provide adequate security for the indemnities regarding any 
damage to Creative Energy’s utility equipment or property arising during the remainder of 
construction, which are also lowered following the completion of the upgraded Beatty Plant.   

                                                           
3 Exhibit B-1, Appendix A (Trust and Development Agreement), s. 3, pp 12-22.  
4 Exhibit B-1, Appendix A (Trust and Development Agreement), s. 1.1(fff), p 7.  
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For these reasons, the agreement parties do not consider a need for additional financial security outside 
this proposed time period to backstop the indemnities provided by the Developer and Westbank 
Holdings.  
   
Section 9.4 of the Amended and Restated TDA (page 38 of the blacklined version provided in Appendix 
2-2) of this filing now requires that a performance bond from a licensed surety company must be in 
place prior to the earlier of Beatty Plant shutdown or commencement of demolition of the structural 
elements of the existing building. Further, if the Developer fails to maintain the performance bond 
during the required time period, Creative Energy may require the Developer to suspend construction 
until the situation is remedied or legal title to the Lands is transferred to a Nominee. Based on the 
project schedule included in this filing, the performance bond would need to be in place by April 15, 
2021. The bond would then be in place until the Stabilization Date which is currently expected to be in 
January 2023.5  This is after the L5 slab is poured and interior finishing of the lower levels has 
commenced and stacks are complete.  That means the bond would be in place for approximately 20 
months under the most recent schedule.    
 
If for any reason transfer of legal title occurs prior to the Stabilization Date (e.g., pursuant to Section 6.7 
of the Amended and Restated TDA), the requirement for a performance bond would be eliminated 
sooner.  

 
2) Amount of Additional Financial Security 

The amount of the financial security has been determined in consideration of the total value of work to 
be undertaken by the Developer at the Beatty Plant prior to the Stabilization Date.  
 
Prior to the Stabilization Date, the primary risk that Creative Energy faces as a result of holding legal title 
is related to the Developer’s construction financing and costs. These risks are already mitigated pursuant 
to the financing restrictions and insurance requirements of the agreement as discussed above.  
Accordingly, the new additional financial security is designed to cover risks of claims by for example 
subcontractors and suppliers for unpaid materials and work during the time period as discussed above.  
 
The total value of the work on the Beatty Plant including contingency and overhead but excluding 
demolition, civil work and building modifications is $18.3 million6 (this figure is rounded up to $20 
million in Section 9.4(a) of the Amended and Restated TDA). This portion of the project will occur over a 
period of approximately 21 months, and the outstanding accounts payable at any given point in time 
would not exceed $10 million.  

In light of the total value of work anticipated prior to the Stabilization Date, the duration of the 
construction activities prior to the Stabilization Date (which will limit the magnitude of accounts payable 
that may be accumulated prior to a stoppage or legal action), the restrictions on financing by the 
Developer, and the replacement value of assets to be retained, the parties have agreed to an additional 
financial security of $10 million for the duration of the period of security, which represents more than 
50% of the expected value of work at Beatty Street prior to the Stabilization Date. Known as a 50% 
performance bond, this is the most common form of financial security for construction projects.   
 

                                                           
5 The current project schedule is included in Appendix 7 of this filing. 
6 Exhibit B-1, Appendix B (Proposed Project Costs Schedule), Beatty Energy Centre – Total, p 2.  
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3) Form of Financial Security 

The form of financial security will be a 50% Performance Bond with a face value of $10 million that must 
be obtained from a licensed surety company.7  This means the performance bond will cover up to 50% 
of the project value to a maximum of $10 million.  The cost of this form of financial security is 
approximately $400,000 for the first year, and $50,000 per additional year of extension. The total 
estimated cost to the Developer is about $500,000, which represents about 2.5% of the total direct 
budget for the Beatty Plant.  

Marsh Canada Limited (Marsh) has been retained as Surety Broker. Marsh has provided a list of 
prequalified licensed surety companies, their respective A.M. Best Ratings8, and a standard form of 
Performance Bond for this type of exposure. These are provided in Appendices 3-2 and 3-3, respectively.  

Please refer to Section 9.4 of the Amended and Restated TDA for the provisions related to the additional 
security. A copy of the Amended and Restated TDA is provided in Appendix 2-1 of this filing.  Appendix 
2-2 provides a black line version showing the changes relative to the TDA reviewed by the BCUC Panel 
and on the record as Exhibit B-1-2.  

 

                                                           
7  
8 Information on A.M. Best is provided on their website: http://www.ambest.com/home/default.aspx. 
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DOCS 17447373

WESTBANK HOLDINGS LTD.
(the “Company”)

Certificate of Compliance

TO: Creative Energy Vancouver Platforms Corp. (“Creative Vancouver”)

DATED: ________, 20__[1]

RE: [Trust Agreement] dated as of __________, 20__, between Creative Vancouver and 
[Property Development Partnership] (the “Trust Agreement”)

representative of 
the Company, hereby certifies for and on behalf of the Company, in her capacity as a representative of 
the Company and not in my personal capacity and without personal liability, as follows:

1. the undersigned is a Chartered Professional Accountant and is knowledgeable with respect to the 
financial condition and accounting records, procedures and controls of the Company and has 
participated in the preparation of, or supervised the preparation of, the financial statements used 
as the basis for providing this certificate (which financial statements were prepared in accordance 
with generally accepted accounting principles);

2. the undersigned has made such examinations or investigations of the Company’s financial and 
accounting records as are reasonably necessary to make the statements contained in this 
certificate; and

3. based on the undersigned’s review of the internal financial statements and records of the 
Company as of [quarter end date], the net assets of the Company as at such date were in excess of 
$50,000,000.

IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Certificate as of the first 
date written above.

Name:

[1] NTD: To be delivered within [thirty (30)] days of the end of each quarter. 
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No. Bond Amount $ 

as Principal, hereinafter called the Principal, and _______________________ a corporation created and existing under the laws of 

CANADA and duly authorized to transact the business of Suretyship in CANADA as Surety, hereinafter called the Surety, are held and 

firmly bound unto as Obligee, hereinafter called the Obligee, in the amount of AND /100 Dollars 

($ ) lawful money of Canada, for the payment of which sum the Principal and the Surety bind themselves, their heirs, executors, 

administrators, successors and assigns, jointly and severally.

WHEREAS, the Principal has entered into a written contract with the Obligee, dated day of , in the year 

for 
hereinafter referred to as the Contract.

The condition of this obligation is such that if the Principal shall promptly and faithfully perform the Contract then this obligation shall be 
null and void; otherwise it shall remain in full force and effect.

Whenever the Principal shall be, and declared by the Obligee to be, in default under the Contract, the Obligee having performed the 
Obligee's obligations thereunder, the Surety shall promptly:
1) remedy the default, or;
2) complete the Contract in accordance with its terms and conditions or;
3) obtain a bid or bids for submission to the Obligee for completing the Contract in accordance with its terms and conditions and upon 

determination by the Obligee and the Surety of the lowest responsible bidder, arrange for a contract between such bidder and the 
Obligee and make available as work progresses (even though there should be a default, or a succession of defaults, under the 
contract or contracts of completion, arranged under this paragraph) sufficient funds to pay to complete the Principal’s obligations in 
accordance with the terms and conditions of the Contract and to pay those expenses incurred by the Obligee as a result of the 
Principal’s default relating directly to the performance of the work under the Contract, less the balance of the Contract price; but not 
exceeding the Bond Amount.  The balance of the Contract price is the total amount payable by the Obligee to the Principal under 
the Contract, less the amount properly paid by the Obligee to the Principal, or;

4) pay the Obligee the lesser of (1)  the Bond Amount or (2) the Obligee’s proposed cost of completion, less the balance of Contract 
price.

It is a condition of this bond that any suit or action must be commenced before the expiration of two (2) years from the earlier of (1) the 
date of Substantial Performance of the Contract as defined in the lien legislation where the work under the Contract is taking place, or, if 
no such definition exists, the date when the work is ready for use or is being used for the purpose intended, or (2) the date on which the 
Principal is declared in default by the Obligee.

The Surety shall not be liable for a greater sum than the Bond Amount.

No right of action shall accrue on this Bond, to or for the use of, any person or corporation other than the Obligee named herein, or the 
heirs, executors, administrators or successors of the Obligee.

IN WITNESS WHEREOF, the Principal and the Surety have Signed and Sealed this Bond dated day of , in the year .

SIGNED and SEALED Principal

in the presence of
Signature

Name of person signing

Surety

, Attorney-in-Fact

Copyright 2002
Canadian Construction Documents 
Committee

PERFORMANCE BOND Standard Construction Document

CCDC 221 - 2002

(CCDC 221 – 2002 has been approved by the Surety Association of Canada)
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Appendix 4 

Commission Directive 3.I.iii. – Expected Efficiency Improvement as a result of the Proposed Project 

This Directive provides that BCUC approval of the requested CPCN will require approval by the Panel of 
an explanation in response to the Panel’s concerns with respect to whether the 80.4 percent baseline 
efficiency is accurate in light of the fact that 25 percent of the fuel savings from the Clear Sky 
economizer accrue to Creative Energy. In the event this cannot be adequately explained, Creative 
Energy is required to outline what it is prepared to do to ensure the predicted fuel savings are achieved. 

The Panel’s concerns with respect to the accuracy of the expected efficiency improvement as claimed by 
Creative Energy are articulated in sections 3.4.1 and 4.3.1 of the Order G-38-19 Decision, as follows.  

"Creative Energy has outlined the following drivers for the Proposed Project; to maintain reliable 
service and improve safety, efficiency and emissions as well as workspaces and accessibility. 
Creative Energy has addressed each of these drivers and based on the evidence the Panel 
finds that the Proposed Project upgrades and refurbishment of the plant and equipment will 
collectively lead to some level of improvement in all of these areas. However, that being said, 
the Panel has had difficulty determining the level of improvement in some areas that can be 
expected once the Proposed Project has been completed and is operating. The primary area of 
concern is that related to the claimed efficiencies resulting from the Proposed Project…. 

A further concern of the Panel is with Creative Energy’s calculation of baseline efficiency. The 
Panel notes that the savings generated by the Clear Sky economizer accrue primarily to Clear 
Sky and, as result, have not been relied upon in calculating the base efficiency of 80.4 percent. 
However, the Panel notes that 25 percent of the savings do accrue to Creative Energy. This 
brings into question whether 80.4 percent is a reasonable baseline efficiency upon which to 
estimate fuel cost savings. Furthermore, F&H’s assessment of the plant confirms that the 
addition of a secondary economizer has been very effective. This is in spite of the fact that the 
Beatty Plant will continue to meet 40 percent of the load and the addition of an economizer 
could mitigate the reduction in efficiency arising from the removal of the Clear Sky economizer 
and work to further reduce fuel consumption. In the Panel’s view Creative Energy has not 
adequately justified the use of 80.4 percent as the baseline efficiency in estimating the fuel cost 
savings and this brings into question the 4.2 percent being claimed. Given the importance of fuel 
cost saving to the financial model, the accuracy of the baseline efficiency losses could have a 
material effect on Creative Energy’s rate impact estimate of 3.7 percent in 2023. This will be 
examined further in Section 4.3.1."1 

And, 

“As noted in Section 3.4.1 of the Decision, the Panel has some concerns. In particular, we 
question whether an 80.4 percent baseline efficiency compared to the expected redevelopment 
plant efficiency is a reasonable basis on which to calculate the expected savings. F&H stated that 
based on its study, the Clear Sky economizer resulted in natural gas consumption savings of 2.73 
percent in 2017 and that the economizer’s removal is relied upon in the calculation of the steam 
system’s baseline plant gate efficiency. However, given that 25 percent of existing fuel cost 

                                                           
1 Order G-38-19 Decision, s. 3.4.1, pp. 33-34. 
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savings related to the Clear Sky economizer have been accruing to the utility, this proportion of 
savings should be included in the baseline efficiency if an accurate estimate of the differential in 
fuel cost savings is to be determined. Due to the importance of fuel cost savings in estimating 
future rates, this needs to be clarified. Furthermore, Creative Energy does not propose to install 
economizers at the Beatty Plant as part of the Proposed Project, despite the fact that the plant 
will continue to meet 40 percent of the load and Boilers #5 and #6 have remaining design lives 
of 15 and 23 years respectively. The addition of economizers could improve efficiency and 
increase fuel cost savings, and in the view of the Panel, should be considered.”2  

Creative Energy provides the following explanation to clarify the expected efficiency improvement 
resulting from the Proposed Project.  

The current (2019) plant gate efficiency of Creative Energy’s steam generating plant, including all of the 
performance benefits provided by the existing Clear Sky economizer equipment, is estimated at 82.7%.3 
This estimate is before accounting for the sharing of the economizer benefits between Creative Energy 
and Clear Sky under the terms of the ESCO-type agreement between the parties. Under this agreement, 
25% of the fuel cost savings accrue to Creative Energy and 75% are returned to Clear Sky as noted by the 
Panel in the extract above. After accounting for this division of benefits, the current effective efficiency 
of the plant from the standpoint of Creative Energy customers is estimated at 81%. Creative Energy 
notes that 100% of the GHG emission reduction benefits attributable to the Clear Sky economizer accrue 
to Creative Energy. 

The Clear Sky economizer unit is at the end of its design life, its performance has deteriorated and it 
requires significant ongoing maintenance.4 The Clear Sky economizer equipment was installed in 2003, 
and the agreement between Creative Energy and Clear Sky ends December 31, 2019. The term of the 
agreement reflects the design life of the equipment. At the end of the agreement, Clear Sky is required 
to pay for the removal of the equipment unless the parties mutually agree otherwise.5  

For the purpose of comparing the Proposed Project to the Alternative (an in-situ replacement of the 
end-of-life components of the Beatty Street plant), the Application used a baseline against which to 
compare both projects. This baseline assumed that the Clear Sky economizer has been removed by 2023 
at no cost to Creative Energy (in accordance with the agreement with Clear Sky) and has not been 
replaced.6 This assumption provides for a common and reasonable baseline as at 2023 against which to 
compare the Proposed Project to the Alternative, as follows: 

The Clear Sky economizer is located on the roof of the building housing the Creative Energy 
plant and office space. The plant, building and office space are all in need of upgrade or 
replacement as described in the Application7. 

The Proposed Project includes removal and replacement of the existing building structure 
housing the Beatty plant, and the economizer must be removed before this work can begin. The 

                                                           
2 Order G-38-19 Decision, s. 4.3.1, p. 44.  
3 Exhibit B-1, s. 9.3, p. 32 and Table 5. 
4 Exhibit B-1, p. 23. Exhibit B-5, responses to BCUC IRs 1.3.2 and 1.3.2.1. 
5 Exhibit B-5, Attachment 3.1 pp 9-10.  
6 Exhibit B-5, response to BCUC IR 1.15.1. 
7 Exhibit B-1, s. 6.1-6.3, pp 16-23.  
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baseline for evaluating the costs and benefits of the Proposed Project assumes that Creative 
Energy takes advantage of Clear Sky’s obligation to remove the economizer at its cost such that 
the unit is removed by 2023. 

The Alternative includes in-situ replacement of boilers and seismic upgrades to the building 
structure at Beatty8 which would also require removal of the economizer to enable that work. 
The baseline for the Alternative also assumes that Creative Energy takes advantage of Clear 
Sky’s obligation to remove the economizer at its cost such that the unit is removed by 2023. 
While it is confirmed that the life of the Clear Sky unit could be extended from a technical point 
of view, there would be additional cost to maintain it and it is not known at this time whether 
Creative Energy could keep the economizer and still rely on Clear Sky’s commitment in the 
expiring agreement to remove the unit at Clear Sky’s cost. If the baseline for the Alternative was 
to assume that the economizer remains in place indefinitely, this would require different 
baselines for the Proposed Project vs. the Alternative, and the additional cost of maintaining the 
economizer and the cost of its eventual removal would have to be included in the cost of the 
Alternative increasing its cost and present value cost relative to the estimates in section 14 of 
the Application. 

Given the need to replace the oldest boilers at Beatty and address the seismic risk associated 
with the sub-standard building, it would not be reasonable to invest in a new economizer until 
after those matters have been addressed. The baseline used in the Application to compare the 
Proposed Project to the Alternative does not include investment in a new economizer 
(estimated at $1.4 million9) because both projects include major upgrades or replacement of the 
building structure.  

A new economizer is included in the costs and benefits estimated for both the Proposed Project 
and the Alternative. 

For the above reasons, Creative Energy considers that it is reasonable to assume that the economizer 
unit has been removed by 2023 at no cost to Creative Energy for the purpose of using a common 
baseline as at 2023 for comparing the costs and benefits of the Proposed Project to those of the 
Alternative.  

The Application presents a snapshot of rate impacts of the Proposed Project as of 2023, using a baseline 
plant efficiency of 80.4%, which as discussed above is the expected plant efficiency in 2023 assuming the 
Clear Sky equipment has been removed and not replaced.10 Table 1, below, provides the information 
from the Application and a snap shot of rate impacts as of 2023 using a baseline plant gate efficiency of 
81.0%, which reflects the current (2019) effective plant gate efficiency from the standpoint of Creative 
Energy’s customers (i.e., with the economizer operating and reflecting Creative Energy’s share of the 
benefits). This scenario is provided to illustrate the Proposed Project’s impact on the fuel cost 
adjustment charge relative to the current fuel cost adjustment charge.   

                                                           
8 Exhibit B-1, s. 14, p 76-77.   
9 Exhibit B-1, s. 6.2, p 23.  
10 Exhibit B-5, response to BCUC IR 1.15.2. 
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Table 1: Alternate 2023 Rate Impact Analysis 

Scenario Description 

Baseline efficiency used in 
Application – assumes the Clear 

Sky equipment has been removed 
by 2023  

Alternate baseline efficiency – 
uses effective efficiency as at 

2019  

Plant Gate Efficiency in 
the absence of the 
Proposed Project 

80.4% 81.0% 

2023 Steam Tariff 
Impact +15.6% +15.6% 

2023 FCAC Impact -4.2% -3.6% 
Net 2023 Bill Impact +3.7% +4.1% 

Figure 1 illustrates the components of the current plant gate efficiency, the baseline efficiency used in 
the application, the alternate baseline efficiency shown in Table 1, and the efficiency of the Proposed 
Project. The Alternative is assumed to have the same efficiency as the Proposed Project.  

 

Figure 1: Plant Gate Efficiency: Current Efficiency Breakdown, Proposed Project, Baseline, and Alternate Baseline 

*Proposed Project plant gate efficiency is the same as the plant gate efficiency of the Alternative 
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The Order G-38-19 Decision also recommended that Creative Energy consider installing economizers at 
the renovated Beatty plant as part of the Proposed Project11.   

Creative Energy confirms that new economizers at the renovated Beatty Plant are not included in the 
scope of the Proposed Project at Creative Energy’s cost of $15 million. Creative Energy confirms that it 
has the option to add scope to the Proposed Project and that under the Trust and Development 
Agreement Creative Energy will bear the incremental cost of such discretionary scope changes12.  
Creative Energy has previously considered adding economizers at the renovated Beatty plant, and if the 
Proposed Project is approved, during the detailed design process Creative Energy will consider the costs 
and benefits of adding one or more economizers to the renovated Beatty Plant.  

                                                           
11 Order G-38-19 Decision, s. 4.4, p 44.  
12 Exhibit B-1, s. 2, p 7.  
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Appendix 5 

Commission Directive 3.II.i. – Contingency Plan 

This directive provides that BCUC approval of the requested CPCN will require approval by the Panel of a 
comprehensive Contingency Plan, which addresses the issues identified in the G-38-19 Decision, as 
follows: 
 

" Creative Energy has yet to develop fulsome contingency plans to deal with potential restart 
problems following a shutdown of the Beatty Plant. Creative Energy has expressed its intention 
to complete its preparation of contingency plans well in advance of any planned shutdown and 
the Panel acknowledges that work has already started on sourcing potential suppliers and on 
some of the logistics. However, we are not satisfied that this is adequate given the potential 
problem and impact on ratepayers that could exist following a failed restart. Therefore, in our 
view Creative Energy has not taken adequate steps to develop its contingency plans to allow 
them to be reviewed and agreed to as part of the CPCN approval process. Put more simply, the 
Panel has inadequate information to determine the extent of risk being placed on the ratepayer 
in the event of unforeseen problems with restarting the Beatty Plant. 
 
As an example, the Panel notes that a key element of the contingency plan will be the time 
required to put temporary corrective measures in place. If the gap between the timing of the 
failed restart and the ability to put in place the necessary temporary boilers is substantial, it 
could have a major impact on ratepayers depending on when the problem occurs. This needs to 
be known at the outset as well as any options the Company has considered to mitigate it. If, for 
instance, the amount of time required to put in place a temporary corrective measure is long 
then it might be prudent to have back-up boiler equipment on site while if it were short, this 
may not be necessary. Given the acknowledged potential for a problem and the potential 
impact on ratepayers, the Panel finds the Application lacking with respect to the provision of a 
detailed contingency plan outlining the actions to be taken in the event of an unforeseen 
shutdown or a failed start-up."1   

 
Creative Energy has engaged the TES Group of Edmonton, Alberta as subject matter experts in the area 
of developing and implementing plans to provide temporary steam production measures for industrial 
applications. The TES Group has significant experience with this type of undertaking.   

The TES Group has assisted Creative Energy with developing the contingency plan. The overall objective 
of this contingency planning is to position Creative Energy to be able to quickly bring in temporary 
boilers and make them operational if necessary. 

The contingency plan demonstrates the feasibility of using temporary boilers to shore up the production 
capacity of the Beatty and Expo Plants in the case that for some reason, through the course of the 
project, demand exceeds available capacity. In addition, the contingency plan outlines the work that 
needs to be completed in respect of the temporary boiler project in advance of any construction work 
commencing.  Specifically, the contingency plan developed by the TES Group and Creative Energy 
confirms a temporary boiler site plan, a rental and logistics plan, and outlines timelines, engineering 
requirements, high level cost estimates and preliminary risk register.  

                                                           
1 Order G-38-19 Decision at pages 29-30. 
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The contingency plan does not include, for example, detailed piping design of the boiler tie-ins, or a full 
risk assessment of the connection and operation of the temporary boilers.  That work is at a level of 
detail that it must be done in concert with the detailed design of the entire project, which will follow 
CPCN approval.   

The Contingency Plan report, preliminary risk assessment and the experience of TES Group is provided in 
Appendix 5-1. 
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1.0 EXECUTIVE SUMMARY  

CREATIVE ENERGY operates an underground pipe network that distributes steam heat from a centralized 
heating plant to more than 200 buildings in downtown Vancouver.    

 

CREATIVE ENERGY’s Beatty Steam Plant, located at 720 Beatty Street in downtown Vancouver, has been 
in operation since the 1960’s and is located across the street from BC Place, which is a well-known 
landmark in the city.  A condition assessment conducted by the engineering firm Fosdick and Hilmer has 
indicated that several of its major components have reached the end of their design life and need 
replacement.     
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The CREATIVE ENERGY Redevelopment Project (Master Project) involves repurposing unused 
space at the base of BC Place Stadium across the street from the existing steam plant. In this space 
CREATIVE ENERGY plans to build a new plant (the Expo Steam Plant), which will be approximately 
half the size of the existing Beatty Steam Plant.   

The new Expo Steam Plant will have two new boilers with high-efficiency,  low-NOx combustion 
equipment that will be interconnected with the existing Beatty Plant and steam distribution 
network.  
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Once the Expo Plant is commissioned and operating, it will be possible to temporarily shut down the Beatty 
Plant during the summer and shoulder seasons when the heating demand is low – this approach permits 
renovation without interrupting service to customers. The renovation scope of work includes demolishing 
the oldest boilers and the existing office space as part of the project. The renovated Beatty Plant will be 
smaller than the existing plant and will have space and ancillary equipment to accommodate some 
expanded generating capacity in the future.  
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When complete, the CREATIVE ENERGY Redevelopment Project will result in two smaller interconnected 
plants built to modern standards for fire and seismic resistance and with improved efficiency, which will 
enhance long-term service reliability for customers, reduce natural gas costs and GHG emissions, and 
improve local air quality.  

The most significant risk of an interruption in steam production during the Master Project relates to 
potential delays in the demolition and re-construction of the Beatty Steam Plant, however; any time  
these types of changes are introduced into an existing steam plant operation there is cause for concern 
because operating systems can become taxed or controls can induce an upset condition when new 
boilers are brought on. The result is that system components that had previously appeared to be 
operating normally can sometimes falter or fail when the changes are introduced. The potential for this 
type of system failure, or for delays and other challenges in the Redevelopment Project schedule 
necessitates the creation of a contingency plan for the provision of steam from temporary boilers, 
hereinafter referred to as the Temporary Boiler Subproject.   
 
CREATIVE ENERGY has engaged TES Group Inc., to develop a contingency plan outlining measures for the 
provision of temporary steam boilers to ensure adequate steam generating capacity is available.  It 
would be cost-prohibitive to have the temporary boilers on site for the entire construction period and so 
one of the key objectives of the Temporary Boiler Subproject is to identify all of the preparations that 
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are required to support temporary boilers or other backup steam plant equipment being quickly 
incorporated and operational in the event they are needed.   
 
TES Group Inc. is Western Canada’s premier independent service provider of technical and project services 
for steam and power facilities.  With offices in Edmonton and Nanaimo, the TES Group specializes in all 
types of industrial steam generating equipment engineering, construction, maintenance and 
commissioning services for combined heat and power facilities in Western Canada.   

TES Technical Services Inc. (TES), a wholly owned division of the TES Group Inc., is a specialized 
engineering company with a Certificate of Authorization registered with the Engineers and Geoscientists 
of British Columbia (EGBC).  As an industrial based service provider, TES is focused on providing one stop 
design, equipment procurement and field solutions to the power & utilities, pulp & paper, mining & 
metals, chemical & process as well as the energy sectors. 

TES  has performed similar work on various steam and power plant equipment including: engineering, 
procurement, and construction of condensing steam turbine systems; installation of new and temporary 
boiler systems, installation of gas turbine and HRSG cogeneration units, commissioning, reinstatement 
and commissioning of various plant steam & process systems; piping and mechanical work scope in water 
blocks and pipe racks; assembling feedwater and steam modules, plant air and fuel gas systems; 
overhauling and rebuilding OTSG and water treatment skid packages; mill & plant shutdowns, inspections, 
general maintenance and repairs boiler work of all kinds, including building, repairing, reconfiguring or 
converting air, fuel and ash systems.  The company and its affiliated SME’s are intimately familiar with the 
equipment and operations found at CE’s Downtown Vancouver District Heating Plant in Vancouver.   

Company experience and references, including those specific to the provision on temporary boiler systems 
can be found in Appendix “A”.   

In order to reduce the lead time required to bring temporary boilers on stream several advance 
preparations will be required, including:  
   

 Risk Assessment - A comprehensive risk assessment must be conducted for all safety and 
reliability critical equipment, operating systems and operating procedures (standard and 
emergency) that are needed to support the plant during the demolition and construction of the 
Beatty Steam Plant.    

 Pre-Work - The development of an execution plan to identify the steps required to quickly bring 
temporary boilers on-site and make them operational. This includes identifying the operational, 
logistical and regulatory steps and determining ways to efficiently implement them.   

 Required Tie-In’s - Establishing permanent tie-ins to accommodate the various service 
connections required by the Temporary Boilers.  As part of the overall design, these permanent 
tie-ins would not only enhance CREATIVE ENERGY’s ability to quickly put temporary boilers into 
service during the construction phase, but also provide a long-term contingency and connection 
points to deal with potential emergency boiler outages in the future.   

 The Contingency Plan must include the following advance preparations for the installation of 
the Temporary Boilers:   



 Confidential Report  

Steam Plant - Contingency Plan 

Project No. 1200-01049 

Date 2019-04-24 

Revision 0 

CREATIVE ENERGY – Vancouver District Heating Plant Page 9 of 45 

 

  
 

 Boiler Operations and Maintenance – The rental boilers will require qualified and 
competent operators trained in all standard and emergency operating procedures of 
these rentals.  Likewise, it is expected that maintenance personnel will also perform the 
required boiler maintenance and parts replacement expected of boilers of this size. 

 Fuel System – The rental boiler will require a supply of both natural gas and fuel oil so that 
it can operate on duel fuels. 

 Boiler Feedwater – The rental boiler will require treated and heated BFW at pressure and 
tested to ensure that it meets ASME boiler feedwater quality requirements of the boiler.   

 Boiler Chemicals – The rental boiler will require the required boiler chemicals used for 
additional steam and condensate treatment.  

 Plant Utilities – The rental boilers will require the following plant utilities: 
o Plant Power – The rental boiler will require 480V power to meet its electrical 

needs. 
o Plant Instrument Air – The rental boiler will require instrument air for its 

operation 
o Plant Controls – The rental boilers and plant operating personnel will require a 

communication connection to the plant’s DCS (Delta V system)  
o Vents/Drains – The rental boilers will require lines to deal with both operating 

boiler blowdown streams as well as periodic boiler drain streams by cooling and 
containing these sources.  The plant also has the ability to deal with venting streams 
from the boiler during normal operation (fill and start-up vents) and upset 
conditions (PSV’s) 

In consideration of the plant operating pressure (~ 200 psi) and the desired back up steam capacity (210-
250,000 pph) required by the Plant for those critical periods during the Master Project, the following 
outline was used for selecting the size and number of rental boilers.  The selection criteria include: 

 Boiler Design – Any rental boiler selected must comply with the required BC regulatory 
requirements, and thus the boiler must be designed/fabricated to include CRN registration for 
TSBC acceptance, and the burners must comply with CSA B-149.3 standards 

 Boiler Capacity – Based upon the availability and what the rental industry has for a common 
design range in their portable rental boiler fleet, we recommend a rental boiler in the range of 
75,000 to 85,000 pph, providing saturated steam at 350 psig or less.  A total of three (3) rental 
boilers will be required to meet the full load steam requirements of the winter period 

 Boiler Configuration – In consideration of transportation from point of origin to the CREATIVE 
ENERGY site, highway/road shipping and access and clearance limits in and around the plant, we 
recommend a trailer mounted, water tube “O-Type” package boiler complete with an integral 
economizer 

 Boiler Fuel – To ensure redundancy similar to what the existing heating plant has in place for fuel 
supply, we recommend that the rental boiler have the ability to operate with dual fuels – natural 
gas and #2 fuel oil 

 Boiler Emissions – Most of the boilers supplied through the rental fleet include consideration for 
emission requirements.  Typical features include FGR, low NOx burners and guarantee limits  
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Due to the physical size and shipping costs associated with rental boilers, multiple smaller trailer mounted 
rental boilers are preferred over fewer but larger and heavier rental boiler arrangements.  Each of the 
recommended 82,500 pph trailer mounted rental boilers will have a shipping weight of approximately 
86,720 lbs., with the boiler alone weighing 63,545 lbs.  These temporary rental boilers are readily available 
from multiple suppliers and are only sourced in the US.   

 
The boiler dimensions are controlled to fit highway transportation shipping limits, however depending on 
the location of the rental boiler supplier, these units may be required to traverse multiple jurisdictions 
(i.e. countries, states, cities), each of which may have unique permitting and/or routing requirements and 
restrictions.  A complete boiler package will involve multiple trailers – one for each boiler and a second 
truck for boiler components.  

The Temporary Boiler Subproject is expected to take 8-11 months, from initiation to commissioning.  The 
major steps include:   
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                     Task Duration 
     Rental Boiler Pre-Work 3-6 months 
     Rental Boiler Tie-In’s and Services 3 months 
     Rental Boiler Sourcing & Shipping 1 month 
     Assembly and Construction 1 month 
     C & SU and Operator Training 1-2 weeks 
     Dis-Assembly and Return 1-2 weeks 

 

A breakdown of subtasks can be found in Section 6.4 of this report and a Milestone Chart can be found in 
Appendix “B”.  Much of the front-end tie-in design and installation work is expected to be timed (piggy-
backed) with the construction of the Expo Plant; the assumption is that mechanical engineering, field 
construction of tie-ins can be completed by shared resources.  

The type of risks on a Master and Subproject of this nature can be grouped into the following categories: 

A. Scheduled Events – The timing of the work is an extremely important part of the risk matrix.  One 
of the simplest ways to avoid an interruption in an existing plant’s operation or the unexpected 
delay in the startup of a new plant is to allow time between critical activities to ensure that the 
“bugs are worked out” of one critical event before the next one is introduced.  Possible examples 
are - to have the new boilers fully commissioned/tested and operational for a period of time 
before the old boilers are decommissioned.  

B. External Events – Single or multiple external and distinct events that could affect the typically 
safe, clean and reliable operation of the heating plant during the various phases of a major 
project.  Possible examples are - the interruption or curtailment of critical steam plant inputs or 
services like fuel, water or power. 

C. Internal Events - New or changing conditions during construction/demolition phases of the 
project that produce an unexpected situation that the steam plant personnel have not previously 
experienced or prepared for.  Possible examples are an unexpected operating or maintenance 
problem with the new Expo boilers after the Beatty boilers are decommissioned. 

D. Transient Events – These may be situations that were never anticipated (known – unknowns) in 
a risk matrix and may be a combination of external and internal events.  Possible examples are 
nuisance boiler trips due to civil work such as excavation, piling that may affect sensitive plant 
instrumentation. 

This report speaks to these risks and identifies, assesses and offers mitigation recommendations to avoid 
any possible steam production interruption during the demolition and construction phases of the Master 
Project.   

 

 



 Confidential Report  

Steam Plant - Contingency Plan 

Project No. 1200-01049 

Date 2019-04-24 

Revision 0 

CREATIVE ENERGY – Vancouver District Heating Plant Page 12 of 45 

 

  
 

The following cost estimates were completed to an AACE Class V accuracy of -50%/+50%:   

 Rental Boiler Engineering ~ $50,000 
 Rental Boiler Tie-In’s ~ $250,000 for all tie-ins 
 Rental Boiler Shipping ~ $75,000 delivery per boiler 
 Rental Boiler Unloading & Assembly ~ $50,000 for all boilers 
 Rental Boiler C&SU ~ $25,000 
 Rental Boiler Monthly Charges ~ $250,000 per month  
 Rental Boiler Disassembly & Loading ~ $50,000 for all boilers 
 Rental Boiler Shipping and Return ~ $75,000 return per boiler 
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2.0 BACKGROUND 

2.1 Creative Energy 

CREATIVE ENERGY operates an underground pipe network that distributes steam heat from a 
centralized heating facility located at 720 Beatty Street to more than 200 buildings in Vancouver’s 
downtown core.  

A developer has proposed to build an office tower on the site around and above the existing 
CREATIVE ENERGY Beatty District Heating Plant.  This will include removing the existing building 
housing the Beatty Steam Plant, removing three of the existing six heating boilers and related 
equipment.  During the Master Project, the Beatty Steam Plant will be shut down for approximately 
6 months while the developer abates and demolishes three of the existing boilers and relocates the 
plant’s gas, water and electricity services.  This work will be followed by plant restart.  CREATIVE 
ENERGY requires a contingency plan, hereinafter referred to as the Temporary Boiler Subproject, 
to ensure continuous steam service to customers at a level specified by CREATIVE ENERGY, 
throughout this work. 

2.2 Work Completed to Date 

2.3 Prior to TES’ involvement 

In 2013 and again in 2017, Fosdick & Hilmer, a 114-year-old Cincinnati-based engineering firm 
familiar with district heating systems, was commissioned by CREATIVE ENERGY to perform a 
condition assessment of its major equipment components. Fosdick & Hilmer’s assessment was that 
the plant equipment has been properly maintained, but several pieces of major equipment have 
exceeded their design life, and; the oldest steam boilers do not have the sophisticated automatic 
fail-safes of modern equipment.  A copy of Fosdick & Hilmer’s December 2017 Condition 
Assessment report can be found in Appendix “G” of CREATIVE ENERGY’s submission to the BC 
Utilities Commission. (Note: Fosdick and Hilmer have no connection to TES Group Inc. or its 
affiliates) 

2.3.1 TES Involvement   

In March 2019, TES Technical Services Inc. a wholly owned division of the TES Group Inc., was 
approached by CREATIVE ENERGY to prepare a contingency plan for backup steam generation 
(Temporary Boiler Subproject) required during the course of demolition of old/original steam 
generating equipment at the existing Beatty Steam Plant and the construction of new/replacement 
steam generating equipment at the proposed Expo Steam Plant to be located within BC Place. 

Plant Visit - on March 28th, 2019 a site visit to the Beatty Steam Plant and walkdown of the plant 
equipment, operating systems and site layout was performed.  In attendance were: 
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 Lori Parker, CREATIVE ENERGY, Director of Operations  
 Amin Hassanshahi, CREATIVE ENERGY, Senior Manager Projects and Construction.  
 Mohammad F. Hafeez, Process Combustion Systems Inc. (PCSI), Manager Technical Sales  
 John Giles, TES Group, Vice-President Business Development 
 Stan Siewiertoka, TES Group, Manager Business Development for BC  

 

During the walkdown, the following items were observed and have been included in this report for 
consideration, including: 

 Plant personnel met on the tour were very professional understood their equipment, could 
explain their processes, understood their customers’ needs and the management of 
demand through means like load shedding.  The staff also exhibited an acute awareness of 
their urban operating environment. 

 Although of dated design and given that it is a 50-year-old plant, the housekeeping 
standards and overall cleanliness/upkeep of the plant facilities was notable. 

 Although a thorough investigation was not completed, it appears that the plant has a good 
inspection program, performs regular maintenance and follows practices expected of a 
powerhouse integrity program which helps explain how it has achieved 99.9% reliability 
over the past 50 years of operation.  

 Although described as running to its steam generating limits (without [N+1] redundancy on 
the steam generation/boilers) - the plant ancillaries have considerable redundancy in the 
form of – dual drives (steam and electric) on rotating equipment such as fans and pumps, 
over capacity with a second standby deaerator, back up equipment and modern controls 

Take-Aways - The principal observations collected from the plant visit and site walkdown were as 
follows: 

 A better assessment of the current plant operation, steam plant equipment condition and 
configuration,  

 A viewing of the property boundaries, plant layout, road access and available space on site 
and nearby for the placing of temporary rental boilers,  

 A better assessment of the current plant operation, steam plant equipment condition and 
configuration,  

 A viewing of the property boundaries, plant layout, road access and available space on site 
and nearby for the placing of temporary rental boilers,  

 A better understanding of the project and risk impacts to be considered, an appreciation 
for the constraints faced by an urban steam plant like CE’s Beatty Steam Plant.  

 Confirmation that the need for temporary or back up steam production should be no 
longer than six months (one winter). 
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2.4 TES Group Inc. Qualifications and Experience 

TES Technical Services Inc. (TES), a wholly owned division of the TES Group Inc., is a specialized 
engineering company with a Certificate of Authorization registered with the Engineers and 
Geoscientists of British Columbia (EGBC).  In March 2019, CREATIVE ENERGY contacted TES 
Technical Services to discuss their need for a contingency plan to ensure adequate generating 
capacity in the event of delays or other challenges during construction.  

TES Group Inc. is Western Canada’s premier independent service provider of technical services for 
steam and power facilities. With offices in Edmonton and Nanaimo, TES specializes in all types of 
industrial steam generating equipment engineering, construction, maintenance and commissioning 
services for combined heat and power facilities in Western Canada.   

 As an industrial based service provider, TES is focused on providing one stop design, equipment 
procurement and field solutions to the power & utilities, pulp & paper, mining & metals, chemical 
& process as well as the energy sector across Western Canada. 

TES personnel are experienced industrial boiler experts who are intimately familiar with the design 
and function of equipment and operations found at CREATIVE ENERGY’s Downtown Vancouver 
District Heating Plant.  

TES  has experience on various steam and power plant equipment including: Engineering, 
procurement, and construction of condensing steam turbine systems; installation of new and 
temporary boiler systems, installation of  gas turbine and HRSG cogeneration units, commissioning, 
reinstatement and commissioning of various plant steam & process systems; piping and mechanical 
work scope in water block and pipe racks; assembling feedwater and steam modules, plant air and 
fuel gas systems; overhauling and rebuilding OTSG and water treatment skid packages; mill & plant 
shutdowns, inspections, general maintenance and repairs boiler work of all kinds, including building, 
repairing, reconfiguring or converting air, fuel and ash systems.  The company and its affiliated 
SME’s are intimately familiar with the equipment and operations found at CREATIVE ENERGY’s 
Downtown Vancouver District Heating Plant in Vancouver.   

TES Group Inc. qualifications and certifications are as follows: 

2.4.1 Safety 

 A COR certified HSE Program registered with Energy Safety Canada 
 A Registration & Membership with ISNet, the online contractor management database 

and compliance requirements for health and safety, procurement, quality and 
regulatory information 

 WCB & Insurance Coverage with favorable rating suitable for work in this industrial 
sector 

2.4.2 Quality 

 ASME Certificate of Authorizations, including S-Stamp, A-Stamp, U-Stamp, PP Stamp 
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 National Board certificate of Authorization, Accredited R-Stamp for Boiler Repairs 
 Approved Quality Management Program with ABSA registered in the Province of 

Alberta, TSBC pending 
 CWB Division 2 Certification to CSA W47.1 & W59, welding of structural steel 
 Extensive list of registered welding procedures qualified to most materials used in 

power & process plants 

2.4.3 Technical 

 BC Registered Permit to Practice with EGBC,  
 Other credentials like fired equipment subject matter expertise, project & construction 

management processes, operator training, commissioning & start-up, project controls & 
project cost accounting/forecasting, P6 scheduling, estimating software and other 
business processes, procedures and standards required to perform such boiler work.  

2.4.4 Recent Rental Boiler Experience  

 Cariboo Pulp & Paper – Quesnel, BC 
 2018 – 3-month Rental Boiler Installation 
 Design & installation of rental boiler tie ins 
 Sourcing & selection of 1 X 75,000 pph, 395 psi trailer mounted rental 

boiler 
 Shipping, setting, assembly and commissioning of rental boiler 

 
 Imperial Oil Strathcona Refinery – Edmonton, AB 

 2019 – Rental Boiler Study 
 Sourcing & selection of 2 X 75,000 pph, 750 psig S/H trailer mounted 

rental boilers 
 Code Compliance evaluation of rental boilers for Canadian industrial 

installation (ABSA, CRN, CSA acceptance) 

2.4.5 Other Related Experience 

 TES has an extensive experience list for construction & maintenance of boiler and 
CHP/Cogen plants.   

 TES Group Projects – 2016 to 2019 
 Air Liquide – Scotford Cogen, HRSG repairs, including floor liner replacement 
 AHS – MHRH, boiler inspection and tube repairs 
 Altagas – Gordondale Gas Plant, Regen Heater retubing of fired heater 
 Canfor – Green Energy Biomass Power Plant, A-Style boiler gen bank retube and 

repairs 
 Canfor – Green Energy Biomass Power Plant, replacement deaerator 
 Cariboo Pulp & Paper – Kraft Pulp, Aux Boiler replacement project due to fire  
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 Cariboo Pulp & Paper – Mechanical dust collector addition and fly ash handling 
engineering study 

 Centrica/Canlin - Hanlan Robb Gas Plant, boiler inspection & repairs 
 Centrica/Canlin – Wildcat Hills, commissioning & startup of 2 package boilers 
 CNRL – Horizon, engineering and supply of Aux Boiler and HRSG Isokinetic 

Sampling Nozzles  
 COSIA – WTDC OTSG, boiler recertification and registration project & stack 

repairs 
 Dapp Power – Supply & install of replacement stack, replacement of BFB Boiler 

PSH & FSH Superheater tubes 
 HOC – Blackgold SAGD Plant, C&SU of large Rentech 250 tph Drum Boiler 
 Husky - Sunrise SAGD Plant, OTSG inspection and capacity rerate on 10 OTSG’s 
 McCain Foods – PLP French Fry Plant, post fire damage engineering assessment 

and thermal oil system replacement recommendations  
 MEG Energy – Christina Lake SAGD Plant, installation and erection of 2 X drum 

boilers associated with Phase 2B  
 MLMP – Recovery Boiler outage, spout opening replacement, furnace studding, 

ESP and duct work repairs 
 Pengrowth – Lindbergh SAGD Plant, Victory Boiler tube repairs & restart of 

OTSG’s at pilot plant 
 Suncor – Ft. Hills commissioning and startup of 3 glycol fired heaters 
 Suncor – Ft. Hills Ultra Low NOX burner replacement project 

2.4.6 TES Resumes of Key Personnel  

Appendix A.1 Resume of Giles, John 

Appendix A.2 Resume of Milne, Jeffrey 

2.4.7 TES Certification Documents 

Appendix A.3 National Board of Boiler and Pressure Vessel Inspectors Certificate of Authorization 

Appendix A.4 American Society of Mechanical Engineers – Certificate of Authorization  

2.4.8 TES Company Brochure 

Appendix A.5 
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3.0 PLANT EQUIPMENT AND SYSTEM DESCRIPTION 

3.1 Beatty Steam Plant 

The current Beatty Steam Plant has a total of six (6) boilers in operation.  Although they range in 
size and age, these steam generators are all - natural gas fueled, two drum configuration, waterwall 
package boilers.  The boilers operate at similar pressures and temperatures and although their 
combined design capacity is 810,000 pph; their functional output is more realistically in the range 
of 630,000 pph.  The original boilers were designed, and manufactured by a variety of well 
established, reputable and quality boiler manufacturers including: Foster Wheeler, Babcock and 
Wilcox and Cleaver Brooks. 

The following systems compose the majority of plant critical inputs and outputs: 

 Boilers – The plant has a total of six (6) boilers that supply 209 psi saturated steam to a 
combination of plant steam headers.  An 18” dia. header accepts boilers #1 and #2, and a 
14” dia. header accepts boilers #’s 3 to 6. 

o The individual functional capacity of the plant boilers is a follows: 
 Boiler #1 ~  50,000 pph (1967 Foster Wheeler) 
 Boiler #2 ~  60,000 pph (1967 Foster Wheeler) 
 Boiler #3 ~ 100,000 pph (1969 B&W) 
 Boiler #4 ~ 180,000 pph (1973 B&W) 
 Boiler #5 ~  70,000 pph (1983 Cleaver Brooks) 
 Boiler #6 ~ 170,000 pph (1991 Foster Wheeler) 

 Fuel System – The plant has access and the boiler can operate on duel fuels – natural gas 
and fuel oil.  The natural gas line is delivered to site via pipeline, the No.2 or diesel fuel oil 
is delivered via tanker truck and stored in underground tanks on the site 

 Treated Water – The plant operates a sodium zeolite softening system to treat and 
demineralize raw water (supplied through the City of Vancouver potable water system) 
identified as “Pacific” 

 Boiler Feedwater – The plant receives only a small portion of returned condensate from 
its customers which is captured in a hot well and combined with the treated make up 
water, then set through the plant’s main deaerator (rated at 1,000,000 pph) to be heated 
to 210 F and conditioned to a level suitable to meet ASME boiler feedwater quality 
requirements.  The BFW is sent to a total of eight (8) BFW pumps which supply 300 psi 
BFW to a common header that supplies all of the plant boilers 

 Boiler Chemicals – A range of boiler chemicals are used for additional steam and 
condensate treatment including; phosphates, amines, sulfites and caustic as required  

 Combustion Air – Each of the plant boilers is supplied with combustion air through an 
integral FD (forced draft) Fan.   

 Plant Utilities – The plant systems and boilers are supplied with the following plant 
utilities: 
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o Plant Power – Provided from BC Hydro connection and stepped down through 
transformers to various three phase and single-phase voltage levels 
(480V/240V/120 V).  A back up diesel generator is available for back up or black 
starts 

o Plant Air – Produced on site with four (4) air compressors, including a 
standby/backup diesel air compressor 

o Plant Instrument Air – Conditioned to inst. air quality with filters, dryers and 
regulators from plant air system with onsite equipment 

o Plant Controls – Boilers and plant systems are controlled through an Emerson 
Delta V DCS system  

 Vents/Drains – The plant has the capabilities to deal with both operating boiler blowdown 
(Water Column, CBD and IBD) streams as well as periodic boiler drain streams by cooling 
and containing these sources.  The plant also has the ability to deal with venting streams 
from the boiler during normal operation (fill and start-up vents) and upset conditions 
(PSV’s).  

3.2 Future Plant Configuration  

3.2.1 Refurbished Beatty Steam Plant 

Refurbishment of the Beatty Steam Plant involves making changes to the plant equipment layout, 
reconfiguration of structural, mechanical/piping and electrical/instrumentation systems and 
relocation of occupancy spaces like the control and lunch rooms.  Portions of the existing steam 
plant will be retained for ongoing use.  See cross sectional view below. 

The steam plant scope includes the following boiler changes: 

 The retirement, demolition and removal of three (3) boilers - Units #1, #2 and Unit #4. 
 The relocation of Boiler #5 within the steam plant to a position previously assigned for 

Future Boiler #7.  
 The retention and continued use of Boiler #3 and Boiler #6 in their existing configuration 

and location. 
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3.2.2 New Expo Steam Plant 

In parallel with the upgrades and reconfiguration of the Beatty Steam Plant, a new district heating 
plant addition is planned for next door, within BC Place Stadium - this new plant is to be called the 
“Expo Steam Plant”.  

The new Expo Steam Plant, as proposed, will be located within BC Place Stadium and will receive 
two (2) new natural gas fired package boilers, estimated to be 200,000 pph in capacity.  

The new plant would be capable of supplying steam to half of CREATIVE ENERGY’s customer base 
on the coldest day of the year. Ultimately, both plants when combined and recommissioned, will 
be sized to functionally generate 740,000 pph with future potential to expand to 1,000,000 pph of 
steam production. 

The Expo Plant is comprised of the following major equipment components:  

 Boiler #1 – 200,000 pound per hour steam boiler 
 Boiler #2 – 200,000 pound per hour steam boiler 
 Boiler flues, routed out upper concourse  
 Relief piping, routed out upper concourse 

 



 Confidential Report  

Steam Plant - Contingency Plan 

Project No. 1200-01049 

Date 2019-04-24 

Revision 0 

CREATIVE ENERGY – Vancouver District Heating Plant Page 21 of 45 

 

  
 

 

See conceptual layout sketch below. 
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Creative Energy has selected Babcock and Wilcox (B & W) as the preferred boiler supplier for the 
Master Project.  Plans have been made using data provided by B & W. The boilers are B & W FM120-
124 D-Type Water Tube boilers, rated to produce 200,000 pounds per hour of steam at 200 psig. 
The boiler package will also include primary and secondary economizers, further increasing the 
efficiency of the steam production. The boilers are rated as ‘Ultra-low NOx’ boilers with guaranteed 
performance of 30 ppm NOx matching the Metro Vancouver requirements. The Expo Plant will be 
dispatched first when possible given that it will contain the newest and most efficient boilers and 
economizers, with the Beatty Plant providing the additional generation when needed. The stacks at 
the Expo Plant (and the Beatty Plant) will extend well above the public realm to about the height of 
the BC Place spires and extending past the roof of the office tower development, improving local 
air quality. The Expo Plant will be interconnected to the existing steam distribution system through 
an interconnection with the Beatty Plant located under Expo Boulevard. The interconnection piping  

 

 

will be constructed as part of the early works of the office tower development and prior to 
commissioning of the Expo Plant. The Expo Plant will be supplied with condensate and fuel oil 
through interconnections with the Beatty Plant. The Expo Plant will have independent natural gas 
and water connections, providing redundancy from the Beatty Plant. The Expo Plant will take 
electricity supply from an existing, unused substation within BC Place, providing redundancy from 
the Beatty Plant.  
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4.0 TEMPORARY BOILER SUBPROJECT 

4.1 Temporary Boiler Subproject Scope   

 
 

 
 

The primary objective of this report was to develop a Contingency Plan for back up steam generation 
required during the demolition and construction phases of the Creative Energy Steam Plant 
redevelopment. As mentioned earlier, the securing of a standby boiler and/or additional steam plant 
equipment for these purposes is but one aspect of the overall Contingency Plan. The timing and 
availability of the back up steam supply is schedule dependent and therefore must be integrated into the 
Master Project timeline. 
 
Prerequisite to commencing construction, it will be necessary to conduct a comprehensive risk 
assessment on all safety and reliability critical equipment, operating systems and operating procedures 
(standard & emergency) needed to support the plant during a transient period anticipated over the 
demolition and construction phases of the Master Project. 
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The securing of a standby boiler(s) and/or additional steam plant equipment for these purposes is just 
one aspect of the overall Contingency Plan. The primary risk in this scenario relates to delays in the 
demolition and re-construction of the Beatty Steam Plant, however; any time these types of changes are 
introduced into an existing steam plant operation there is cause for concern because operating systems 
can become taxed or controls can induce an upset condition when new boilers are brought on. The 
result is that system components that had previously appeared to be operating normally can sometimes 
falter or fail when the changes are introduced.  
 
The potential for this type of system failure, or for delays and other challenges that impact the schedule 
necessitates a plan for the provision of temporary steam boilers to ensure adequate generating capacity.   
It will not make economic sense to have the temporary boilers on site for the duration of the 
construction period and so the Contingency Plan will have to position CREATIVE ENERGY to be able to 
quickly bring them in and make them operational.  
 
This will entail:  

 Conducting a comprehensive risk assessment on all safety and reliability critical equipment, 
operating systems and operating procedures (standard and emergency) that are needed to 
support the plant during a transient period anticipated over the demolition and construction 
phases.    

 Developing a clear plan by conducting due diligence to determine all the steps required to 
quickly bring the temporary boilers in and make them operational. This includes identifying the 
operational and logistical risk factors and determining ways to mitigate them, and; mapping out 
the regulatory compliance and permitting requirements and timelines.     

 Preparing the facility and its personnel:   
 Boiler Operations and Maintenance – The rental boilers will require qualified and 

competent operators trained in all standard and emergency operating procedures of 
these rentals.  Likewise, it is expected that maintenance personnel will also perform the 
required boiler maintenance and parts replacement expected of boilers of this size. 

 Fuel System – The rental boiler may require a supply of both natural gas and fuel oil so 
that it can be operated on duel fuels. Storage of fuels may be problematic and/or require 
permits.   

 Boiler Feedwater – The rental boiler will require treated and heated BFW at pressure and 
tested to ensure that it meets ASME boiler feedwater quality requirements of the boiler.   

 Boiler Chemicals – The rental boiler will require the required boiler chemicals used for 
additional steam and condensate treatment.  

 Plant Utilities – The rental boilers will require the following plant utilities: 
o Plant Power – The rental boiler will require 480V power to meet its electrical 

needs. 
o Plant Instrument Air – The rental boiler will require instrument air for its 

operation 
o Plant Controls – The rental boilers and plant operating personnel will require a 

communication connection to the plant’s DCS (Delta V system)  
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o Vents/Drains – The rental boilers will require lines to deal with both operating 
boiler blowdown streams as well as periodic boiler drain streams by cooling and 
containing these sources.  The plant also has the ability to deal with venting streams 
from the boiler during normal operation (fill and start-up vents) and upset 
conditions (PSV’s)  

In view of the foregoing, TES has prepared the following as part of the Contingency Plan: 

 The major deliverable within the Contingency Plan is for a backup steam supply and the principal 
means to address the risk of a steam production interruption will be accomplished with 
temporary rental boilers. 

 A scope document and preliminary estimate has been prepared for CREATIVE ENERGY that 
covers the following break out items and deliverables:  

 Engineering and design consideration required for installation of temporary boilers,  

 The preferred location, tie in requirements, temporary equipment/structures, and 
necessary process instrumentation & controls required for the installation of temporary 
boilers  

 The specification, sourcing, selection and procurement of temporary rental boilers  

 Obtaining approvals by all Temporary Boiler Temporary Boiler Subproject stakeholders 
and regulatory agencies involved in the installation of temporary boilers  

 The shipping, unloading, setting, assembly/disassembly, commissioning, start up and 
operator training on the temporary rental boilers  

4.2 Other Considerations 

TES was provided with the outline and description of the various plant systems in the form of 
Process Flow Diagrams (PFDs) rather than Piping and Instrumentation Diagram (P&IDs).  The 
accuracy and currency of the various flow diagrams was assumed to be correct and sufficient for 
this exercise.  We would recommend that as part of any Heating Plant redevelopment project or in 
this case, a Temporary Boiler Subproject, the addition/deletion of boilers and other process 
equipment or line changes be captured on updated plant P&ID’s. 

Except for the boilers that are taxed to their functional limits during the winter heating season, the 
existing Beatty Steam Plant overall has sufficient redundancy and back up plant utility services to 
operate at high reliability.  As suggested earlier, an audit and review of the equipment records, 
preventative maintenance programs and general plant integrity program is recommended to 
ensure that this reliability can continue.  A plant hazard and operability study (HAZOP) or other 
formal plant risk assessment of the “what if’s” scenarios should be considered and performed prior 
to the commencement of construction on the Master Project.  Special consideration needs to be 
paid to the external and transitional situations that may arise during the Master Project created by 
events outside of the internal plant operation. 
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4.3 Requirements of Temporary/Rental Boiler Systems 

Several connections, tie-in’s and plant services are required for the complete installation and 
operation of rental boilers including the following inputs and outputs: 

 Boiler Operations and Maintenance – The rental boilers will require qualified and 
competent operators trained in all standard and emergency operating procedures of 
these rentals.  Likewise, it is expected that maintenance personnel will also perform the 
required boiler maintenance and parts replacement expected of boilers of this size. 

 Fuel System – The rental boiler will require a supply of both natural gas and fuel oil so that 
it can operate on duel fuels. 

 Boiler Feedwater – The rental boiler will require treated and heated BFW at pressure and 
tested to ensure that it meets ASME boiler feedwater quality requirements of the boiler.   

 Boiler Chemicals – The rental boiler will require the required boiler chemicals used for 
additional steam and condensate treatment.  

 Plant Utilities – The rental boilers will require the following plant utilities: 
o Plant Power – The rental boiler will require 480V power to meet its electrical 

needs. 
o Plant Instrument Air – The rental boiler will require instrument air for its 

operation 
o Plant Controls – The rental boilers and plant operating personnel will require a 

communication connection to the plant’s DCS (Delta V system)  
o Vents/Drains – The rental boilers will require lines to deal with both operating 

boiler blowdown streams as well as periodic boiler drain streams by cooling and 
containing these sources.  The plant also has the ability to deal with venting streams 
from the boiler during normal operation (fill and start-up vents) and upset 
conditions (PSV’s) 

4.4 Rental Boilers Size 

In consideration of the plant operating pressure (~ 200 psi) and the desired back up steam capacity (210-
250,000 pph) required by the Plant for those critical periods during the Master Project, the following 
outline was used for selecting the size and number of rental boilers.  The selection criteria include: 

 Boiler Design – Any rental boiler selected must comply with the required BC regulatory 
requirements, and thus the boiler must be designed/fabricated to include CRN registration for 
TSBC acceptance, and the burners must comply with CSA B-149.3 standards 

 Boiler Capacity – Based upon the availability and what the rental industry has for a common 
design range in their portable rental boiler fleet, we recommend a rental boiler in the range of 
75,000 to 85,000 pph, providing saturated steam at 350 psig or less.  A total of three (3) rental 
boilers will be required to meet the full load steam requirements of the winter period 
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 Boiler Configuration – In consideration of transportation from point of origin to the CREATIVE 
ENERGY site, highway/road shipping and access and clearance limits in and around the plant, we 
recommend a trailer mounted, water tube “O-Type” package boiler complete with an integral 
economizer 

 Boiler Fuel – To ensure redundancy similar to what the existing heating plant has in place for fuel 
supply, we recommend that the rental boiler have the ability to operate with dual fuels – natural 
gas and #2 fuel oil 

 Boiler Emissions – Most of the boilers supplied through the rental fleet include consideration for 
emission requirements.  Typical features include FGR, low NOx burners and guarantee limits  

 

A typical rental boiler specification sheet similar to the size and design of the rentals considered for 
CREATIVE ENERGY’s needs is shown on the following page.  
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4.5 Rental Boiler Shipping 

In consideration of the physical size and shipping costs associated with rental boilers, multiple smaller 
trailer mounted rental boilers are preferred over fewer but larger and heavier rental boiler arrangements.  
Each of the recommended 82,500 pph trailer mounted rental boilers will have a combined weight of 
approximately 86,720 lbs., with the boiler alone weighing 63,545 lbs.   

The boiler dimensions are controlled to fit highway transportation shipping limits, however depending on 
the location the unit may be required to traverse multiple jurisdictions (i.e. provinces, states, cities), each 
of which may have unique permitting and/or routing requirements and restrictions.  

Generally, the boiler is shipped on a single multi-axle trailer as shown in the illustration below.    
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Once located into position, the rental boilers are leveled and permanently blocked for stability.  Typically, 
the boilers are set onto an existing concrete slab, or at a minimum - compacted gravel or wooden matts.  
The front (goose neck) and rear (stinger) wheeled sections of the trailer are removed after setting. 

 

 

 

Additional ancillary components, such as the economizer, the stack, FGR duct, FD fan/windbox, 
economizer feedwater piping, safety and non-return valves required to complete the rental boiler 
assembly are shipped on a separate trailer as “ship loose”.  After final assembly, using the “shipped loose” 
boiler components, the complete assembly is tested.  
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The rental boilers are most often fitted with a weather proof enclosure intended to protect the main 
instrumentation and controls located at the front of the boiler. In some cases, due to the environment, 
physical location and nature/sensitivity of the setting, these rental boilers are completely enclosed into a 
temporary fabric or other structure. 
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An illustration of a similarly sized rental boiler when fully assembled is shown below.   
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4.6  Rental Boiler Location 

In consideration of the redevelopment activity planned for the site, several consideration were 
made leading to the following conclusions: 

 Set up permanent tie ins for the services required by a rental boiler installation, such that if 
temporary steam should ever be required in the future and on an emergency basis, it can 
easily connect to the required plant services 

 Acknowledging that the two (2) new 200,000 pph Expo Heat Plant boilers will be installed 
first, before the Beatty Steam Plant and boilers are decommissioned/relocated – there is 
time to include the rental needs into the plant design.  The possible need/installation of 
temporary boilers now or in the future will require the same inputs/output and plant 
services that the new Expo Boilers require.  Thus, the Expo design and redevelopment 
engineering plan should incorporate a “utility corridor” with tie-ins available for rental 
boilers  

 
 The will be risk associated with the type and amount of redevelopment activity planned for 

the existing Beatty Steam Plant.  It would be wise to locate any “back up” or redundant 
steam production well away from the existing plant to avoid possible risks/impacts 
encountered during the scheduled site construction 

 The following drawings have been developed to better illustrate the location of the new 
boilers. The drawings can also be found in Appendix D. 
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4.7 Rental Boiler Operation 

The rental boiler can operate under a range of configuration and situations across from the plant’s 
needs.  Depending on the situation, the boilers can be operated as: 

i) cold standby,  
ii) hot standby or, 
iii) base loaded.   

 

Each operating strategy has its benefits and downsides.  
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5.0 EXECUTION STRATEGY 

Objective is to have a fully executable and well-defined contingency plan in place for the potential 
need for adequate back up heating plant services including replacement steam generation using 
rental boilers 

5.1 Project Management of the Temporary Boiler Subproject 

There will be the need for supervision and coordination of the scope of work for the Temporary 
Boiler Subproject.  

Due to the number of stakeholders and interrelated parties and concurrent activities, the 
Temporary Boiler Subproject requires a single point of contact. 

There is a range of risks to be monitored and mitigated including performance, EH&S, plant 
reliability, schedule, execution, quality, communications, financial and regulatory issues. 

The nomination of a Temporary Boiler Subproject project manager will be required to oversee and 
report on Temporary Boiler Subproject scope, schedule, quality, safety and costs. 

5.2 Front End Engineering and Design 

Scope of work definition 
Duration of effort required 
Hours and cost estimated by engineering discipline – civil, structural, mechanical, piping, 
electrical, instrumentation, controls, etc.. 
Regulatory and technical support to register installation (TSBC, CSA, air/noise/operating permits, 
others) 
Utility tie-ins by commodity/service – Fuel, BF water, steam, condensate, electric power, 
instrument air, boiler & water treatment chemicals, combustion air supply, flue gas discharge, 
vents, drains, blowdowns, etc.. 
Boiler dunnage or ground support/foundations 
Boiler enclosures/buildings, supporting structures/equipment 
Boiler freeze protection 

5.3 Detailed Engineering and Procurement 

Size, rating & number of rental boilers, logistics plan and loads shipped 
Inbound shipping time & transportation costs 
Outbound shipping time & costs 
Monthly rental costs & duration 
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Scope of work outside of Rental Boiler supply 
Boiler assembly regulatory & permitting costs 

5.4 Boiler pre-op cleaning, hydrotest & conditioning costs Assembly and Construction  

Labour – direct & indirect field labour to assembly boilers 
Equipment – equipment, tools and rentals required 
Materials – all civil, structural/piping/mechanical/electrical/instrumentation materials for tie-ins, 
interconnecting, structures, etc.. 
Subcontractors – 3rd parties, NDE, scaffolding, insulation, lagging, others 

5.5 Commissioning and Training  

Operator training & competency support 
Boiler testing, tuning and compliance 
Spare parts and maintenance plans 
DCS and controls/operations interface 
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6.0 TEMPORARY BOILER SUBPROJECT COST ESTIMATE AND SCHEDULE 

6.1 Subproject Cost Estimate Overview 

As required in the Contingency Plan, cost estimates have been prepared for the rental boilers. 

The following cost estimates were completed to an AACE Class V accuracy of -50%/+50%.   

Topically, the breakdown is as follows: 

 Rental Boiler Engineering ~ $50,000 
 Rental Boiler Tie-In’s ~ $250,000 for all tie-ins 
 Rental Boiler Shipping ~ $75,000 delivery per boiler 
 Rental Boiler Unloading & Assembly ~ $50,000 for all boilers 
 Rental Boiler C&SU ~ $25,000 
 Rental Boiler Monthly Charges ~ $250,000 per month 
 Rental Boiler Disassembly & Loading ~ $50,000 for all boilers 
 Rental Boiler Shipping and Return ~ $75,000 return per boiler 

6.2 Subproject Estimate Basis  

The following factors/considerations were used as the basis for the estimate:  

This is an effort and resource-based estimate and includes the following activities - collect the 
required data from the plant, assess the plant’s readiness and services required for rental boilers, 
develop a detailed scope of work for the required tie-ins, comply with all the required regulatory, 
stakeholder and related parties, provide engineering and technical guidance to the discipline 
engineers involved with the subproject, estimate the costs and timeline to source, install and 
commission the prescribed number and size of rental boilers.  
  
A final report will be prepared and submitted with detailed back up presenting recommendations 
and estimates associated with the final Contingency Plan Scope of Work and installation of 
temporary rental boilers. 

If this proposal is in line with Creative Energy’s needs and requirements, TES will produce a detailed 
cost estimate summary to perform this work.  The total cost estimate is based upon Professional 
Services Rate Sheets and has been based upon a Cost Reimbursable Form of Contract using a billable 
technical/engineering rate of $150 to $200/hrs 
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6.3 Nationwide Boiler Estimate 

Appendix “C” Nationwide Boiler Cost Estimate (USD)  

(Note: This will provide a sense for the cost of renting temporary boilers, but it does not represent 
a competitive costing for the equipment and peripherals needed for the project)    

 

6.4 Subproject Schedule  

The Temporary Boiler Subproject is expected to take 8 to 11 months, from Project Initiation to 
Final Commissioning and Start-Up of Boilers.  Major tasks and their expected duration can be 
found in the timeline below and in the table on the next page: 
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Task Duration
Rental Boiler Pre-Work

Engineering
Data Gathering
Risk Assessment
Scope of Work
Boiler Sourcing

               Regulatory Approvals

Rental Boiler Tie-In’s and Services
Identify Tie-Ins
Engineer Tin in Points
Order Materials
Schedule Tie Ins 
Oversee Installation
Test & Commission Tie Points

Rental Boiler Sourcing & Shipping
Identify Rental Boilers
Conduct Compliance Inspection
Negotiate & Sign Contract
Plan Routing and Transportation
Arrange Permits, Escorts, Insurance

               Track Transportation of Boilers

Assembly and Construction
Select Installation Contractor(s)
Prepare Site for Delivery
Arrange for Weather Enclosures
Set Boilers & Unload
Assembly Boilers
Complete Tie-In’s
Install  Winterization Package
Test & Pre-Commission Boilers

C & SU and Operator Training
Commission Boilers
Test for Compliance & Permits
Train Operators & Maint. Staff

               Conduct Performance Test

Dis-Assembly and Return
Disassemble Weather Enclosures
Disassemble Boilers
Disconnect Tie-Ins
Prepare for Shipping
Load & Ship Boilers

3-6 months

3 months

1 month

1 month

1-2 weeks

1-2 weeks
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7.0 SUBPROJECT RISKS 

7.1 Risk Register 

A risk register is a tool in risk management and project management that is used to identify potential 
risks in a project or an organization.  A preliminary risk register has been developed for the phases of the 
Temporary Boiler Subproject and will be fully completed prior to commencement of construction of 
Expo, with input from contractor, designer, owner and other stakeholders. 

7.2 Risk Types 

Major construction projects, especially in an operating plant and an urban setting like Vancouver, bring a 
set of challenges and risks with them.  A risk assessment and mitigation plan to address these risks in 
advance of project initiation is proactive and wise.   

The major risks on any new construction project are scope, quality, schedule and costs.  For a 
redevelopment like the Creative Energy Redevelopment Master Project where an existing/operating 
utility plant is to be changed/altered in parallel with the installation/startup of new equipment - this type 
of combined endeavor adds another layer of risk that needs to be considered. 

The type of risks on a Master and Subproject of this nature can be grouped into the following categories: 

E. Scheduled Events – The timing of the work is an extremely important part of the risk matrix.  One 
of the simplest ways to avoid an interruption in an existing plant’s operation or the unexpected 
delay in the startup of a new plant is to allow time between critical activities to ensure that the 
“bugs are worked out” of one critical event before the next one is introduced.  Possible examples 
are - to have the new boilers fully commissioned/tested and operational for a period of time 
before the old boilers are decommissioned.  

F. External Events – Single or multiple external and distinct events that could affect the typically 
safe, clean and reliable operation of the heating plant during the various phases of a major 
project.  Possible examples are - the interruption or curtailment of critical steam plant inputs or 
services like fuel, water or power. 

G. Internal Events - New or changing conditions during construction/demolition phases of the 
project that produce an unexpected situation that the steam plant personnel have not previously 
experienced or prepared for.  Possible examples are an unexpected operating or maintenance 
problem with the new Expo boilers after the Beatty boilers are decommissioned. 

H. Transient Events – These may be situations that were never anticipated (known – unknowns) in 
a risk matrix and may be a combination of external and internal events.  Possible examples are 
nuisance boiler trips due to civil work such as excavation, piling that may affect sensitive plant 
instrumentation. 
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7.3 Risk Mitigation 

The Temporary Boiler Subproject contingency plan outlined within this report speaks to these risks 
and identifies, assesses and offers mitigation recommendations to avoid any possible steam 
production interruption during the demolition and construction phases of the Master Project.   

The detailed report addresses and offer recommendations on the following items: 

1. Plant Equipment/Systems Inventory – TES has generated a listing of safety/reliability critical 
equipment and identified essential support services at the existing Beatty Steam Plant and the 
proposed Expo Steam Plant that could be impacted by the redevelopment plan.    

2. Plant Equipment/System Risk Assessment – TES has conducted an initial risk assessment and 
generated a risk matrix with a rating of the probability and severity of impacts to the main steam 
generating equipment, ancillary support equipment and overall heating system components that 
may be affected during the construction and demolition phases of the Master Project. 

3. Plant Equipment/System Condition Assessment – TES has presented an assessment plan to 
ensure that inspections, maintenance and other means of assessing the current condition and 
fitness/integrity levels of both safety/reliability critical stationary and rotating equipment within 
the existing Beatty Steam Plant are up to par prior pre-requisite to initiating construction of the 
Master Project.  

4. Plant Equipment/System Spare Parts and Redundancy – TES has included a recommendation that 
a review of spare parts, standby and emergency equipment is up to date and ready for any event 
that could possible interrupt the operation of the district heating plant. 

5. Equipment/System Back-Up Plan – Based upon the above evaluation criteria, TES has prepared a 
detailed Contingency Plan for the continued safe, clean and reliable operation of the existing 
Beatty Steam Plant including – back-up/replacement of steam generation and power plant 
support equipment/services.  The amount and duration of back up steam generating 
requirements have be identified against the critical periods of winter heat demand and dates 
identified in the Master Project execution schedule when the plant could be most vulnerable. 

In addition to considering the technical risks and the plant needs during the Master Project, TES has 
also evaluated the commercial costs that it may bring to both the project and to CREATIVE ENERGY 
and its customers.  The objectives of any risk mitigation recommendations included in this report, 
were weighed against the following to ensure: 

a) No loss of Revenue - That reliability of the plant was maintained at its historical levels ~ 99.9% 
and no unnecessary risks be introduced beyond what the plant has typically accepted  

b) No additional Costs – That no unnecessary or additional operating/maintenance costs be 
imposed on CE or its rate payers, except where required 

c) No lowering of Standards – That no undue risk be accepted that would harm the 
environment, the health or the safety of plant personnel or plant neighbors   
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An extensive risk register will need to be fully developed during the front end of the project.  The following 
table represents examples of the format, weighting and mitigation plans associated with a typical project 
risk matrix.   

7.4 Pre-Work Risks 

Potential Risk Likelihood Consequence Risk Mitigation 
Delay in permits Low High Moderate Identify 

Requirements 
Schedule delay High Moderate Moderate Start Early 
 Low High Moderate  

 

7.5 Tie In Risks 

Potential Risk Likelihood Consequence Risk Mitigation 
Access Limitations Low High Moderate Incorporate into 

design 
Schedule delay High Low Moderate Place on critical 

path 
 Low High Moderate  

7.6 Execution Risks 

Potential Risk Likelihood Consequence Risk Mitigation 
Schedule trigger delayed Moderate Moderate High Consider load shed 

lternative 
Boilers Unavailable Moderate High High Have alternate 

sources for rental 
boilers 

 Moderate Moderate Moderate  
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8.0 JUSTIFICATION 

The justification for this work is threefold: 

8.1 Reliability 

As indicated herein, bringing in temporary boilers systems is a complex undertaking that requires careful 
planning and specialized expertise. The preparations contemplated in the Temporary Boiler Subproject 
contingency plan elevate the likelihood that temporary boiler steam capacity can be brought onstream in 
a timely, efficient and safe and reliable manner.  

8.2 Health Safety & Environmental 

Rental boilers present a unique exposure to life and property. Temporary equipment must be connected 
into an existing system which may require modification to accommodate the tie-ins.  Multiple fuel 
supplies, boiler feed water lines, condensate piping, steam piping, instrument air piping, and electrical 
power supply will have to be designed, registered, installed and routed to the temporary boilers. In a 
congested urban setting, the location of the rental boilers can often be close to buildings and pedestrian 
traffic. Stack gases can pose an immediate health exposure for adjacent occupants. Piping and electrical 
lines can pose burn or shock hazards.  The contingency plan contemplated as part of the Temporary Boiler 
Subproject will serve to mitigate these risks.   

8.3 Economics 

CREATIVE ENERGY has approximately 200 customers who rely on them to heat their buildings 
and every effort must be made to ensure there is no interruption in this service. In the absence 
of having a viable contingency plan to quickly bring in temporary boilers, CREATIVE ENERGY’s 
customers could face an extended period of load shedding and this would have a significant 
impact on CREATIVE ENERGY’S revenue streams.     
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Career Profile

30 years’ industrial experience across a variety of industries; Pulp & Paper, Thermal Power & Renewable 
Energy, Oilsands & Heavy Oil, Conventional Oil & Gas, Chemical & Petrochemicals and Refineries & 
Upgraders 
25 years’ engineering experience in the design, construction, maintenance and operation of power & process 
plants with management responsibility over the people and processes found in an operating environment  
20 years’ technical experience with engineered equipment including: paper machines, boilers, evaporators, 
kilns, burners, heat recovery steam generators, once through steam generators, waste heat recovery 
systems, fired heaters, furnaces, fuel & materials handling systems, combustion and emission control 
equipment, gas and steam turbines, water & effluent treatment, and associated plant auxiliaries  
15 years’ leadership experience in various management & executive positions - including business founder, 
business executive and business manager.  Responsible for strategic planning, business development, 
operations management, customer services, talent acquisition, process and systems development and 
company financial performance & profitability 
Very well rounded individual – serial entrepreneur, global awareness, business visionary, innovator and 
creator, inspiring team leader, relationship builder, knowledgeable & approachable, visible mentor, value 
contributor, technically competent, growth and results driven management style 
Suited to a variety of management or leadership roles, strong work ethic, adaptable to a new and/or changing 
business environment.  Interested in a challenging new role in a progressive setting, in consideration of past 
industrial experience, would seriously consider a career move to a different industry, a new role and a 
relocation   

Professional Experience 
 
TES Group Inc. August 2015 to Present
Edmonton Alberta
VP - Business Development
 
VP of Business development for TES Group Inc. developing into an Energy Services business focused on new 
construction, maintenance services, and technical solutions specific to fired and unfired pressure equipment.  

Oversaw all aspects of business operations including; business development, estimates & proposals. 
Positioned the company as a preferred supplier of open-shop labour, built team of fired equipment specialists 
and provider of boilermaker services

Thermal Energy Services Inc. August 2013 to January 2016
Devon, Alberta
President

Developed Thermal Energy Services, into a mid-size boutique Energy Services business focused on new 
construction, maintenance services, and technical solutions specific to fired and unfired pressure 
equipment.  

Led company through financial & management restructuring following an ownership buyout 
Redefined company’s vision & values to reflects the business’ new focus & revised strategy 
Introduced best practices, improved company’s business processes and operating procedures 
Increased sales backlog and returned business revenue levels to $30.0 million per year 
Established blend of revenue streams through market diversification and long term MSA’s  
Oversaw all aspects of business operations including; business development, system development, project 
controls, estimates & proposals, health and safety, quality control, contract negotiations, financial and 
accounting oversight, training and development initiatives 
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Positioned the company as a preferred supplier of open-shop labour, built team of fired equipment specialists 
and provider of boilermaker services

Thermal Energy Services Inc. 2003 to August 2013
Devon, Alberta
Managing Partner

Developed Thermal Energy Services, into a mid-size boutique Energy Services business focused on new 
construction, maintenance services, and technical solutions specific to fired and unfired pressure 
equipment.  

Led company through financial & management restructuring following an ownership buyout 
Redefined company’s vision & values to reflects the business’ new focus & revised strategy 
Introduced best practices, improved company’s business processes and operating procedures 
Increased sales backlog and returned business revenue levels to $30.0 million per year 
Established blend of revenue streams through market diversification and long term MSA’s  
Oversaw all aspects of business operations including; business development, system development, project 
controls, estimates & proposals, health and safety, quality control, contract negotiations, financial and 
accounting oversight, training and development initiatives 
Positioned the company as a preferred supplier of open-shop labour, built team of fired equipment specialists 
and provider of boilermaker services

Customer / Business Highlights
 

Oil, Gas & Heavy Oil

Cenovus, Christina Lake – Conklin, Alberta 
CNRL, Horizon, Primrose & Kirby– Fort McMurray, Alberta 
Husky, Tucker Lake & Sunshine – Fort McMurray, Alberta  
Nexen, Long Lake – Fort McMurray, Alberta  
Suncor, Ft. Hills – Ft. McMurray, Alberta 
Talisman/Repsol – Edson, Alberta

Pulp & Paper
Alpac – Boyle, Alberta 
DMI – Peace River, Alberta  
Weyerhaeuser - Grand Prairie, Alberta  
West Fraser – Hinton, Alberta

Petrochemicals NOVA Chemicals– Joffre, Alberta  
Yara – Belle Plaine, Saskatchewan

Power & Utilities  
DAPP Power – Green Energy Plant 
TransAlta Hydro – Canmore, Alberta 
Whitecourt Power – Biomass Plant

Freedom Air 2010 to 2015
Cooking Lake, Alberta
President

Co-founder and principal investor in a local flight school which provided flying opportunities for 
individuals aspiring to become recreational or commercial pilots as well as individuals with physical 
disabilities wanting to fly general aviation aircraft  

Navigated company through startup phase and established it as one of only two approved and certified Flight 
Training Units at the Cooking Lake Airport 
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Role and duties included aircraft acquisition, Transport Canada accreditations, arranging aircraft storage and 
instructional facilities and the setup of the business systems and processes

Door2Store 2007 to 2011
Edmonton, Alberta
President

Co-founder and principal investor in a mobile self-storage business, created as an alternate to conventional and 
stationary property and document storage facilities 

Unique storage bin design and delivery system developed for the local and national market which grew into 
an alternative moving and storage business model across from competitors like PODS 
Role and duties included designing and securing the vehicle loading and unloading system, sourcing all metal 
storage containers, procurement of lands and equipment to store containers, development of all online sales 
and marketing resources and personnel

EnviroPower Equipment Marketing Inc. 1998 to 2003
Edmonton, Alberta
President

Founder of an independent sales agency, principally focused on international manufacturers of energy and 
environmental technologies  
Exclusive representative for 25 major equipment lines that included; turbines, boilers, HRSGs, steam 
generators, water treatment air pollution control, material handling, and fuel delivery technologies  
Developed company sales & marketing brand throughout Western Canada, establishing sales offices in 
Vancouver Edmonton, and Calgary serving owners and engineers engaged in capital projects 
Organically grew the business from inception through to a staff of 8 sale representatives and achieved sales 
of over $100 million per year in Western Canada  
Cultivated and maintained a dedicated network of global clients and suppliers in various industries,  directly 
supported and dealt with requests from local customers in positions that included engineers, operators, 
construction and maintenance representatives

Babcock and Wilcox 1994 to 1998
Edmonton, Alberta
Regional Business Unit Manager

Responsible for B&W Boiler and plant maintenance and construction services activities within Alberta and 
Saskatchewan – supporting the pulp & paper, power  
Led the Regional Business unit and cultivated opportunities and relationships for this multinational equipment 
manufacturer and their portfolio of engineered products and technical solutions 
Managed an office staff of (12) persons and field staff of up to (150) trades and supervision who executed 
new construction, maintenance turnarounds and boiler/power plant revamps 
Roles included in business development, technical studies, estimating and proposals, project management 
and project execution

Daishowa International Inc. 1989 to 1994
Peace River, Alberta
Steam and Power Area Engineer & Superintendent

Responsible for the operation of a 40 MW Cogen power plant at a 1100 mtpd Bleach Kraft Pulp Mill  
Areas of production duties included raw water and treated water systems, effluent treatment plant, power 
plant biomass fueled power boiler, steam turbine and steam distribution system  
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Responsible for (4) operational shifts and (20) Power Engineers in steam plant as well as providing 
engineering support for all sustaining capital and maintenance projects in the Steam & Recovery areas 
Negotiated and managed all mill power and natural gas contracts as well as Steam & Power department 
operating and shutdown budgets  

Education & Certification 
 

Project Management Certificate
o N.A.I.T - 1994
Thrid Class Power Engineer
o S.A.I.T - 1992
Mechanical Engineering Degree
o Lakehead University - 1983 to 1985
Mechanical Engineering Technologist
o Northern College or Applied Arts and Technology - 1980 - 1983 

Training
 

Boiler Condition Assessment and Failure Investigation                                                                                
Power and Recovery Boiler Operation and Maintenance                                                                                 
Pressure Piping Fabrication and Quality Control                                                                                                
KT Problem Solving and Root Cause Analysis  

Volunteer (past and present)
 

APEGA - Member PAPTAC – Steam & Steam Power Committee Member
BLRBAC – Member Alberta Safety Codes Council – Board of Directors
CHOA – Member COAA – Member
RISA - Member Cooking Lake Airport - Board of Directors  

Hobbies & Interest 
 

Aviation – both as a private pilot, aircraft builder and airport volunteer 

Fitness – biking, hiking, racket sports and fitness training 

Motorsports – dual sport motor bike, off-road recreation vehicles and water craft  

Recreation – scuba diving, fishing, hunting, snowshoeing, skiing and camping 

Travel – to recreational property, time share destinations and adventure excursions
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Company Profile

TES Group Inc. is a construction, maintenance and technical services 
company, focused on fired and un-fired pressure equipment. We 
work in an ethical, environmentally conscious and safe manner. 
Our objective is to provide innovative, efficient and cost effective 
solutions for our customers.

Our Vision

We are an Entrepreneurial Company, composed of people who 
perform and are empowered to achieve more.

We deliver Thermal Solutions that fill our customers’ need for 
greater energy efficiency in the conversion of natural resources 
and reduce their costs of production.

We have Business Processes that are state of the art, clearly 
defined, controlled and proven to be better, faster and cheaper 
than our competitors.

Mission Statement

By using our best-in-class resources and systems, while collaborating 
with our business partners and acting with professional and 
commendable behaviours, our employee engaged organization 
will provide valued and innovative solutions, which will result in 
highly satisfied and repeat customers.

What Sets TES Apart

Single Source Services
•  Specialized Engineering and Technology
•  Supply of Parts and Components
•  Installation and Replacement

Pressure Equipment Expertise
•  Fired and Un-Fired Pressure Equipment
•  Steam Generating Equipment
•  Power Generating Equipment

Unique Labour Strategy
•  Alternative Boiler Labour Force
•  Open Shop Labour
•  Performance Based Pay Structure

Varied Commercial Experience
•  EPC Lump Sum 
•  Fixed Price
•  Cost Reimbursable
•  Fixed Fee + Cost Reimbursable
•  Unit Price

WHERE WE WORK

ALBERTA  |  BC | SASKATCHEWAN

Who We Are
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CORE VALUES
People
We prepare, inspire and challenge our people to act with integrity 
and be the best that they can be in an ethical, environmentally 
conscious and safe manner. We encourage our people to go the 
extra distance and reward them for their achievements.

Passion
We are committed to achieving the highest standard of performance 
in the delivery of our projects and services. We believe that we can 
shape our future and make positive change in all that we do.

Partners
We treat our customers, suppliers and business partners as we 
would like to be treated. We depend on our partners for our 
success; together we create value.

Productivity
We continuously look for efficient and innovative ways to improve 
our operations and services. We can always do better. We learn 
from our people, partners and environment.

Performance
We will maximize value by controlling costs, schedule and quality. 
We realize that earnings are a measure of our success, but we will 
never put profit ahead of safety, quality and the environment we 
share.

PERFORMANCE
UNDER PRESSURE

Who We Are

Our Capabilities

Innovate
• Process and Pressure Equipment 
 Optimization
• Performance Improvements, Retrofits and 
 Upgrades

Supply
• Rental Steam Generating Equipment
• Specialized Pressure Parts and Components

Install
• Pre-Assembly Of Modularized Process 
 Equipment
• Assembly & Field Erection of Pressure 
 Equipment

Maintain
• Steam & Power Generating Equipment
• Plant Pressure & Process Equipment

Service
• Performance & Optimization Studies
• Inspection Services & Condition Assessments
• Specialized Services For Pressure Equipment
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Technical Services

Design, Repair & Alterations
Steam Generators, Fired Heaters, Pressure Vessels, Heat 
Exchangers and Piping

Commissioning & Startup
Baseline Surveys, Troubleshooting, Pre Start-Up Safety 
Review and Equipment Commissioning Specialist

Integrity Management
Condition Assessments, Visual Inspections, Initial Install 
and In-Service Inspections

Engineering Studies
Design and Operational Reviews, Performance Studies, 
Re-Rates, Materials Engineering and Failure Analysis

Inspection Service Technicians
Visual (API, CWB, IBPV), NDE (NDT, Thermography, 
Remote Visual)

WESTERN CANADA’S UNIQUE PROVIDER OF INDUSTRIAL CONSTRUCTION, 
MAINTENANCE AND TECHNICAL SERVICES FOR STEAM, POWER AND 

PROCESS FACILITIES

What We Do

Maintenance Services

Pressure Equipment Services
Life Cycle Maintenance

Scheduled Outages
Shutdowns, Turnarounds and Outages

Unscheduled Outages
Emergency Repairs, Supply of Pressure and Non Pressure 
Parts

Equipment Replacement
Replacement in Kind, Engineered Upgrades and 
Alterations

Refurbishing
Revamps, Retubes, Weld Overlay and Material Upgrades
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WESTERN CANADA’S UNIQUE PROVIDER OF INDUSTRIAL CONSTRUCTION, 
MAINTENANCE AND TECHNICAL SERVICES FOR STEAM, POWER AND 

PROCESS FACILITIES

What We Do

Construction Services

Proposal
Including Engineering, Constructability and 
Maintainability

Procurement
Including Major Equipment, Piping, Process Skids and 
Fabricated Components

Pre-Assembly
Major Pressure Equipment and Process Skids

Field Construction
Civil, Structural, Mechanical and Electrical

SPECIALIZED SERVICES

Rental Package Boilers
For short term/ emergency plant steam needs. Boilers up 
to 100,000 pph

Steam Generators
Variety of boiler and steam generation technologies for 
gas liquid and solid fuel applications

Plant Auxiliaries
Boiler water treatment, air and combustion systems, 
steam sampling and conditioning and emission systems

Steam & Power Plants
Simple/Combined cycle cogen plant design, supply and 
install
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DOING IT RIGHT THE FIRST TIME

How We Do It

SAFETY & ENVIRONMENT
Health, Safety & The Environment

• TES employees and subcontractors are committed to 
a safe and healthy workplace, while minimizing our 
impact on the environment.

• We achieve this goal by maintaining a well-established 
hazard assessment program, educating our work force 
and providing strong leadership direction.

• We will meet or exceed all federal, provincial and 
municipal Health, Safety and Environmental 
legislation.

TES Safety Management System

TES Safety Programs
• Safety Certificates and Competencies
• Safety Performance Indicators
• Advanced Safety Management Systems
• Identification of Safety Trends
• Root Cause Analysis
• COR Training
• Formal Inspections
• Scheduled Safety Meetings
• ISNET/ComplyWorks Compliant

QUALITY
Our Quality Control Program authorizes us under the 
Acts and Regulations to Design, Manufacture, Assemble, 
Construct and Repair/Alter fired and unfired pressure 
equipment including: Power Boilers, Heating Boilers, 
Fired Heaters, Pressure Vessels, Power and Process 
Piping.

TES Expertise

• HRSG, WHRB
• OTSG, OTHRSG, Hybrid OTSG
• Package and Field Erected Boilers
• BFW and Steam Distribution Systems
• Pressure Vessels, Exchanges and Towers
• Power and Process Piping

Safety Authority Registration
• ABSA
• ASME
• CWB
• National Board
• TSASK
• BC Boilers Branch

OUR COMMITMENT FOR LIFE
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Where We Work

At TES Group Inc., our team members have been involved in numerous projects throughout Western Canada. Below is 
just a sample of the projects our team has been involved in.

MAINTENANCE SERVICES
• Annual mill shutdown, piping and maintenance at 

pulp mill
• Reconfigure floor tubes; install bed floor drains on BFB 

boiler, evaporator, economizer and piping 
maintenance at a green power facility

• Repairs to fire-tubed boiler, replacement of several 
tubes and final testing

• Mechanical and piping construction services for 
replacement of two HRSG evaporators at a CSS facility

• Assembly and code stamping of two 250 kpph
Package Boilers and ongoing boiler maintenance

• Annual mill shutdown, Power boiler repairs,
installation of hydrograte seal at kraft pulp mill

• Conversion and rebuild of CFB Boiler to a BFB Boiler 
including air, fuel and ash systems, ongoing boiler
maintenance

• Re-rolling and seal welding of two Package boilers at 
 an oilsand upgrader
• Rebuild and repairs to fire heater in glycol service at a 
 SAGD facility
• Rebuild of two 25 mmBtu/hr OTSGs for THAI process 
 facilities at a heavy oil facility
• Emergency repair of fire-tube boiler, re-welding of 
 tube sheet at a food and beverage facility
• Inspection and repair of HRSG floor casing, waterwall 
 tubes, replacement of superheater elements and 
 ongoing gas plant maintenance
• Demolition and replacement of penstock line in 
 mountain setting at hydro electric generating station

OUR 
CUSTOMERS

CHEMICAL & PETROCHEMICAL  | GAS PLANTS  |  POWER PLANTS
MINING & METALS  |  OILSANDS MINING FACILITIES
PULP & PAPER  |  SAGD  |  UPGRADING & REFINERIES
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 CONSTRUCTION SERVICES
• Assembly and code stamping of one 200 kpph HRSG 

in cogen application
• SAGD Expansion Project – Equipment, piping, vessel 

and mechanical installation
• Early works and underground piping, installation on 

oilsands expasion programs
• EPC Contractor for design & build of 25 MW green 

power generation facility
• Boiler assembly, including fabrication & installation of 

piping for the SAGD pilot project
• Assembly of three OTSGs and related feedwater, 

steam modules, fuel, plant air piping at a SAGD facility
• Assembly and code stamping of one 50 mmBtu/hr 

duel fuel OTSG for dual fuel at a SAGD project
• Piping, fabrication, mechanical/structural steel 

installation for an enhanced solvent project on 
existing well pad

• Construction of four well pads including steam and 
production piping at a SAGD facility

TECHNICAL SERVICES
• OTSG re-rate study and Commissioning & Start-up 
 services
• Supplied 75 API Inspectors for equipment, piping and 
 vessel integrity role on major upgrader turnaround at 
 a upgrader and SAGD facility
• Provided 15-20 IPV/API Inspectors, acting as the 
 owners’ inspection team to support with their 
 Equipment Integrity and Management Program
• Quality control management team completion review 
 of all turnover documents for upgrader 
 commissioning
• WHRB condition assessment & inspection services
• OTSG condition assessment & inspection services
• Rental boiler condition assessment

Where We Work
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March 15, 2019 
 
    
Process Combustion Systems 
Calgary, AB 
 
125,000 pph & 82,500 pph Saturated Steam Boiler Rentals for Vancouver Central Heat 
Distribution: 
 
To Whom it May Concern: 
 
Thank you for your recent boiler equipment inquiry. Nationwide Boiler Inc. appreciates the 
opportunity to respond to your needs and I am pleased to submit the enclosed proposal 
and attachments for your review. 
 
Equipment Description 
 
125,000 lbs/hr Trailer-Mounted Rental Boiler 
One (1) Nationwide Boiler low NOx, 125,000 lbs/hr saturated steam Babcock & Wilcox 
(B&W) O-type trailer-mounted boiler de-rated to 105,000 lbs/hr to allow for 30 ppm NOx 
emissions with FGR, 750 psig design pressure, operating pressure 350-680 psig, firing 
natural gas.  Refer to the enclosed specification for additional details. 
 

 
Representative photo of boiler shipping arrangement 

 
The following auxiliary equipment will ship loose on 3 to 4 separate step-deck trailers (see 
photos below): 

 300 hp Forced Draft fan/motor/VFD 
 Standard Rectangular economizer 
 Structure for economizer and ductwork 
 Expansion joints for ductwork 
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 Shipping skid with 8” main steam non-return valve, economizer piping, safety valves 
for boiler steam drum and economizer 

 

  
 
Rental Rate:…………………………………….. $85,000 per month, portal-to-portal 

(6 month minimum) 
 
$78,800 per month, portal-to-portal 
(12 month minimum) 

 
Inbound Freight:…………………………….…. $167,000 plus 15% handling (Estimated)  
 
Outbound Freight:……………………………… $140,000 plus 15% handling (Estimated) 
 
82,500 lbs/hr Trailer-Mounted Rental Boilers 
Two (2) Nationwide Boiler low NOx (30 ppm), 82,500 lbs/hr trailer-mounted boilers, 350 
psig design pressure, firing natural gas (#2 oil is optional).  These units are fully piped and 
wired.  Refer to the enclosed specification for additional details. 
 

 
Boiler shipping configuration 
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The trailer goose neck and rear trailer booster can be removed for improved access 
around the boiler. 

 
Rental boiler installation including economizer 

 
The following auxiliary items ship loose on a separate trailer (see below photo): 

 Economizer 
 Stub stack 
 FGR duct 
 Forced draft fan and windbox 
 Economizer feedwater piping 
 Safety valves 
 Non-return valve 
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Rental Rate:…………………………………….. $67,000 per month, portal-to-portal 

(6 month minimum) 
 
$59,000 per month, portal-to-portal 
(12 month minimum) 

 
Inbound Freight:…………………………….…. $55,000 plus 15% handling (Estimated)  
 
Outbound Freight:……………………………… $37,000 plus 15% handling (Estimated) 
 
Service 
Start-up Service:……………………………….. Extra --- Billed per item 15 in the   
       attached Lease Agreement terms and  
       conditions 
 
Please note that site-specific safety training is billed per the above items. If training is 
required, please notify Nationwide Boiler as far in advance to avoid start-up delays. 
 

The following are not included and are to the end-user’s scope: 
 

 Installation and installing hardware (including but not limited to nuts, bolts, gaskets 
and crane & forklift services) 

 Water treatment chemicals, periodic boiler water testing, and chemical dosage 
 Freeze protection and weather hoods, as necessary 
 Permits (mechanical/electrical/construction, state operating, air emissions) 
 Source testing for air permit, as required 
 Boiler operators and logbook record keeping 
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 Routine maintenance (like boiler blowdown, tightening packing nuts, gauge glass 
replacement) 

 Blowdown water cooling and disposal 
 Utilities 
 Class 1, Div. II 
 Timbers, railroad ties, or blocking for trailer rail or landing leg support 

For over fifty years Nationwide Boiler has supplied the highest quality equipment our 
industry has to offer and we are committed to provide on time delivery and superior 
customer service and support. Our boiler systems are designed to meet the unique 
requirements of any application and we continually strive to exceed our customers’ 
expectations in terms of equipment installation, performance, operations and maintenance. 
Nationwide Boiler is qualified with a C-4 Boiler Contractor’s License and a Class A General 
Engineering Contractor’s License for the State of California. 
 
As an industry leader, Nationwide Boiler is a member of the following organizations: 
American Boiler Manufacturer’s Association (ABMA), American Society of Mechanical 
Engineers (ASME), International District Energy Association (IDEA), California League of 
Food Processors (CLFP), Technical Association of the Pulp and Paper Industry (TAPPI), 
API Energy, and Council of Industrial Boiler Owners (CIBO).  
 
Our commitment to safe and smart work practices throughout the organization is proven 
with an EMR rate of 0.58, far exceeding the national average. We are an active member of 
ISNetworld, with a Review and Verification Service (RAVS) that verifies and evaluates our 
health, safety, and procurement information to ensure regulatory and client specific 
requirements are met. We are also a member of Avetta (formerly PICS), a renowned 
contractor prequalification company focused on improving safety.  
 
Our complete line of products and services, including low NOx boilers, mobile rental units, 
EconoStak economizers and CataStak™ selective catalytic reduction (SCR) systems for 
2.5 ppm compliance, have satisfied thousands of customers in many demanding industries 
who require a dependable and efficient source of steam supply. We are confident that our 
equipment will do the same for you and we will continue to utilize our extensive experience 
and expertise to offer quality products backed by the best service in the industry. 
 
I hope that after reviewing this proposal and the attached information, you will entrust 
Nationwide Boiler to be your solution provider.  Should you have any questions or need 
further information please call me at 800-227-1966.  I look forward to your favorable reply.  
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Sincerely, 
 

 
Luke Honnen 
Inside Sales Engineer 

 
  



  
 
 
 

 
www.nationwideboiler.com 

 

42400 Christy Street | Fremont, CA 94538 | 1.800.227.1966 | 510.490.7100 | 510.490.0571  

                  

RENTAL TERMS AND CONDITIONS 
 

Security Deposit: Equivalent to one month’s rent 

Taxes: The price does not include sales/use taxes.  All rentals will be 
billed in accordance with local area sales tax rates unless a 
qualifying exemption is provided prior to shipment. 

Terms of Payment: Security deposit and first month’s rent with order.  All rental 
payments are due in advance. 

Insurance: Not included 

Air & Operating Permits: Not included 

Routine Maintenance: Not included 

Instruction Manual: An electronic manual will be sent via dropbox or other file 
transfer protocol. A hard copy manual can be furnished, if 
required, for an additional one-time fee of $500 per manual. 
 

Delivery: Subject to availability 

Expiration: This quotation is valid for 30 days and subject to prior rental or 
sale and credit approval. 
 

Lease/Rental Agreement: All terms and conditions shall be in accordance with 
Nationwide Boiler Inc.’s standard Rental Agreement 
(attached).  Lessee shall provide proof of insurance coverage 
for equipment.   

Notes/Clarifications:  A PO will reserve the equipment. A signed rental agreement, 
deposit and first month’s rent are due prior to shipment.  

 

 
 

Confidentiality Note: 
This proposal and the attached information is confidential and for use by only the named 

recipient(s) above.  Privilege, work product immunity, or other applicable law may protect the 
information we are providing.  Any verbal communication of our pricing or written dissemination, 
distribution or copying of this proposal to any person or company not mentioned above is strictly 
prohibited.  If you receive this proposal in error please notify us immediately by telephone at 1-

800-227-1966. 



Nationwide Boiler’s low NOx 125,000 pph, 750 psig design 
(250-675 psig operating) saturated steam trailer-mounted 
Babcock & Wilcox package watertube boiler is set to burn 
natural gas or future #2 oil. It is fully piped and wired and 
includes the following components:  

Low NOx Burner 

Burner Management System 

EconoStak Economizer 

Fully Metered Combustion Controls 

Forced Draft Fan, Motor & Starter / VFD 

Complete Fuel Train & Pilot Ignition System 

Water Column & Site Glass 

Steam Pressure Gauge 

Low-water Cutoffs 

Safety Valves 

Pre-piped Feedwater Stop & Check Valves 

Pre-piped Blowdown Valves 

Continuous Blowdown Metering Valve 

Chemical Feed Valve 

Steam Non-return Valve (loose) 

Stack (loose) 

Economizer Piping Partially Mounted on Unit 

NEMA 4 Electrical Enclosures 

Weatherproofed (except for freezing) 

Meets FM, NFPA 85 & IRI Insurance Standards 

Operating Manuals and Drawings on CD 

CataStak™ SCR System for 5 ppm NOx (optional) 

Fuel Consumption:  
Natural Gas: 156,000 SCFH @ 15 psi regulated 
  
Connection Sizes:  
Main Steam: 8"-600# FLG 
Natural Gas:  4"-150# FLG 
Feedwater: 3"-600# FLG  
Bottom Blowdown: 1½"-600# FLG  
Continuous Blowdown: 1"-600# FLG  
Chemical Feed: ½"-600# FLG  
Instrument Air: ¾ " NPT 
Water Column Drain: ¾" NPT  
  
Electrical Power Service Requirements: 
480 VAC, 3 ph, 60 hz, 400 AMPS 
  
Dimensions & Weights:  
Length: 30' 5" (boiler only) 
Width: 11' 11½" (installed) 
Height: 40' 0" (installed with economizer) 
Shipping Weight: 219,800 lbs (with trailer) 
Operating Weight: 170,000 lbs  (boiler only) 
  

* Actual Equipment may differ from listed specification.  Please consult Nationwide Boiler Inc. for additional details.  

Ask About Our Green Solutions 

42400 Christy Street / Fremont, CA 94538 / (510) 490-7100 / www.nationwideboiler.com / info@nationwideboiler.com 
True Nationwide Coverage & Beyond.  Representatives Located Worldwide. 

Emissions Data (natural gas):   
 Without SCR Without SCR With SCR 
NOx (corr. to 3% O2): 80 ppm 30 ppm* 5 ppm 
CO (corr. to 3% O2): 50 ppm 50 ppm 50 ppm 

  *Capacity derated to 105,000 pph  

*PRELIMINARY* 







Rentals Sales Service 
24/7  (800) 227-1966 

82,500 pph 
Low NOx, 350 psig 
Trailer-Mounted Boiler 
Nationwide Boiler’s low NOx 82,500 pph, 350 psig design 
(100-320 psig operating), saturated steam, trailer-mounted 
package watertube boiler is set to burn natural gas or #2 oil. 
It is fully piped and wired and includes the following        
components:  

Low NOx Burner 

EconoStak Economizer 

Burner Management System 

Parallel Positioning Combustion Controls 

Forced Draft Fan, Motor & Starter 

Complete Fuel Train & Pilot Ignition System 

#2 Fuel Oil Pump 

Water Column & Site Glass 

Steam Pressure Gauge 

Low-water Cutoffs 

Safety Valves 

Feedwater Stop & Check Valves 

Blowdown Valves 

Continuous Blowdown Metering Valve 

Chemical Feed Valve 

Single Element Feedwater Regulator with Pre-piped  
3-Valve Bypass 

Steam Non-return Valve 

FGR Ductwork (loose) 

Stack (loose) 

NEMA 4 Electrical Enclosures 

Low NOx CataStak™ SCR System (optional) 

Weatherproofed (except for freezing) 

Meets FM, NFPA 85  & IRI Insurance Standards 

Operating Manuals 

Fuel Consumption:  
Natural Gas: 99,900 SCFH @ 20 psi regulated 
#2 Oil: 700 GPH @ 175 psi regulated 
  

Connection Sizes:  
Main Steam: 8"-300# FLG 
Natural Gas:  4"-150# FLG 
#2 Oil Supply / Return: 1¼ "-150# FLG / ¾"-150# FLG 
Feedwater: 3"-300# FLG  
Bottom Blowdown: 1½"-300# FLG  
Continuous Blowdown: 1" NPT  
Chemical Feed: 1" NPT  
Atomizing Air / Steam:                       1½" NPT / 1½" NPT 
Instrument Air: ½" NPT 
Water Column Drain: 2" NPT  
  
Electrical Power Service Requirements: 
480 VAC, 3 ph, 60 hz, 200 AMPS 
  
Dimensions & Weights:  
Length* / Width / Height: 45' 2" / 10' 7" / 13' 5" 
Shipping Weight: 86,800 lbs 
Operating Weight: 99,800 lbs 
      * less removable rear axle and gooseneck 

Emissions Data (natural gas):   

NOx (corr. to 3% O2): 30 ppm 
CO (corr. to 3% O2): 50 ppm 

 

* Actual Equipment may differ from listed specification.  Please consult Nationwide Boiler Inc. for additional details.  

Ask About Our Green Solutions 

42400 Christy Street / Fremont, CA 94538 / (510) 490-7100 / www.nationwideboiler.com / info@nationwideboiler.com 
True Nationwide Coverage & Beyond.  Representatives Located Worldwide. 







42400 Christy Street   Fremont, CA 94538-3141  1-800-227-1966   510-490-7100 Fax: 510-490-0571 
 
 

 COMMON QUESTIONS AND ANSWERS ABOUT BOILER RENTALS 
 
WHO PROVIDES INSURANCE? 
The company renting the boiler (the ‘Lessee’) agrees to 
provide full protection for the boiler while it’s at the 
jobsite. This value is noted in Item J of the Lease 
Agreement. Generally, the boiler insurance policy and 
general liability insurance will automatically cover this 
risk. 

 
WHO PAYS THE FREIGHT? 
The Lessee pays the shipping charge from the storage 
location to the plant site together with the return trip to 
the storage location. Nationwide will make the shipping 
arrangements.   

 
WHO PAYS FOR LOADING AND UNLOADING? 
Typically applicable for skid-mounted boiler and 
auxiliary equipment rentals, the Lessee is responsible 
for these charges. Watertube rental boilers with outputs 
of 82,500 lbs/hr and above are accompanied by one or 
two extra flatbeds delivering the economizer, stub 
stack, FGR piping, safety valves, etc. Nationwide will 
arrange and invoice the Lessee for loading and 
unloading at the storage location. The Lessee arranges 
and pays for the unloading and reloading at the jobsite. 

 
WHAT ABOUT FUEL AND POWER? 
These are supplied by the Lessee. Nearly all of our 
rental boilers are manufactured to fire either natural gas 
or No. 2 oil. The standard mobile boiler room and 
trailer-mounted watertube boiler has a single-point 
480V/3-phase/60 Hz connection. A 120V/1-phase 
control circuit transformer is included and pre-wired. 
Watertube boilers also require a dry, clean control air 
supply (typ. 60 to 80 psi). See the specification sheet 
and drawing package supplied with the proposal for utilities 
requirements. 

 
WHO SUPPLIES THE MAIN GAS PRESSURE 
REGULATOR? 
A pre-piped regulator is included with our mobile 
boiler rooms and skid-mounted firetube rental 
boilers. For watertube rental boilers, a separate pre-
piped single or dual-monitor regulator assembly can 
be provided at an additional cost to regulate plant 
gas pressure. A constant and regulated gas pressure 
must be supplied to the boiler gas train inlet by the 
Lessee. See the specification sheet and drawing 
package for the exact pressure requirement. 

 
WHO PROVIDES THE HOOKUP AND DISASSEMBLY? 
Connection and disassembly are done by plant 
personnel or a local boiler shop. We recommend hard-
piping the interconnections. Most times, stub-outs from 
existing piping may be blank-flanged or capped for ease 

 
of future rental tie-ins. Any installing hardware, like nuts, 
bolts, and gaskets, unless shown to be included in the 
proposal, is not included and is supplied by the Lessee 
and installing contractors.  
 
WHO PROVIDES THE START-UP? 
Nationwide, or an authorized representative with 
approval of the Nationwide Service Manager, provides 
this service at an additional charge. See Item 15 in the 
Terms and Conditions section of the Lease Agreement for 
current hourly rates and expenses. 
 
WHAT ABOUT BOILER AND FEEDWATER 
TREATMENT? 
Boiler and feedwater treatment currently used at the 
jobsite with existing plant equipment may be suitable 
for the rental boiler. We recommend adherence to 
ASME recommended water quality limits. A 
consultation with a water treatment specialist, who 
most times is already at the jobsite caring for existing 
equipment, is recommended. Treatment chemicals are 
by the Lessee. Please note: Removal of any scale that 
develops during the rental period is the responsibility of 
the Lessee. 
 
HOW SHOULD THE BOILER BE OPERATED? 
The boiler should be operated by competent personnel  
in accordance with Nationwide’s Instruction & Operation 
Manual. Any damage other than normal wear and tear 
is the responsibility of the Lessee. Most times, the 
Lessee’s plant personnel operate our rental boilers. Boiler 
bottom and control blowdown is recommended at least 
once per shift. We can offer third-party boiler 
operators at an additional expense, if desired.   
 
HOW SHOULD THE BOILER BE PREPARED 
FOR RETURN SHIPMENT? 
The boiler should be fully-drained, opened, washed-out, 
and inspected by the boiler inspector and plant 
personnel. T h e  feed system, water softener, brine tank, 
and chemical treatment equipment should also be fully-
drained prior to shipment. This prep work is the Lessee’s 
responsibility. The Inspection Report found in the front of 
the Instruction & Operation Manual should be completed 
and forwarded to Nationwide at the completion of the 
rental project.  
 
WHO PROVIDES BOILER FREEZE PROTECTION? 
Freeze protection, as required for exposed skid- 
mounted equipment and watertube boilers, is the 
responsibility of the Lessee. Heated weather hoods 
built at the site are an option to typical heat tracing. 
Contact Nationwide for additional information about 
protecting equipment from freezing conditions. 

 
 

“…Integrity, Dependability, Real Customer Service.” 
www.nationwideboiler.com 
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THE "NO SURPRISE" CHECK OFF SHEET

Renting boilers, whether in an emergency, for scheduled maintenance, or to meet peak-season 
demands, can be full of surprises.  Frequently, even experienced renters are surprised by what 
isn't included with most rental boilers.  And most surprises are expensive, both in time and 
money.

Before you sign a rental contract, make sure you check the following items:

1. Boiler Inspection
Have you inspected the boiler for plugged tubes, age, electrical, etc?  Some people rent 
boilers like calling a used car lot, negotiate price and then make a deal over the phone.  
This can be disastrous.

2. Freight
Are the freight charges firm?  Some boilers may have to take indirect routes (road 
clearance problems) costing many thousands of dollars extra.

3. In-transit Rental
When does the rent start and stop?  On rail shipment, delays are common and your rent 
can keep running for three or four weeks in each direction adding one-two month's of 
unexpected rent.

4. Steam Header Valve
Is one included with the boiler?  New ones cost on average $3,000.00 each.

5. Blowdown Valves
Are they included?  New ones cost $500.00 each.  Are they mounted or shipped loose?

6. Voltage
Is the boiler set up for proper voltage prior to shipment?  Is the fan starter included?  
These items can save you money on fieldwork.

7. Smoke Stack
Is one included and does it have properly sized transition pieces?  Does it have to be 
shipped on a separate truck?  Freestanding stacks can be a real problem installing and 
removing.  This can mean considerable fieldwork and expense.

8. Control Panel
Is the panel mounted on the boiler or shipped loose?  Is it weather proof?  Considerable 
time and expense in field wiring and tubing is common with remote panels.

9. Guarantee
What will the boiler company cover on parts and callbacks?  Some companies say return 
the broken part to the factory and you pay freight and installation labor.

10. Economizer
Is one included and is it pre-piped?  Do you need separate support and transition 
pieces?  Will it be costly to install and remove?
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11. Blower
Is the blower on the boiler or shipped loose on a separate truck?  This could be 
expensive for freight and installation costs.

12. Weather Proof
Is the boiler designed for outdoor use?  If not, additional costs will be involved to build an 
enclosure.  Electrical controls could be water soaked during installation and shipping.

13. Hydrostatic Test
Will you be charged for a hydrostatic test when the boiler is returned?  

14. Shipping Damage
Will you have to go back to the carrier to cover broken parts, etc. during shipment or will 
the rental company assume responsibility?

15. Gas Regulators
Do you need gas pressure regulators?  Does the rental company have these available?

16. Safety Valves
Are the boiler safety valves set at the proper pressure to protect your steam system?  If 
not, you may need to have them reset for $900.00 to over $1,200.00 each.

17. Oil Pump
Is a pump set needed and is it included in the rental price?  Is it pre-piped and wired as 
an integral part of the boiler unit?  If not included, this could cost $500.00 to $2,500.00 
material and labor over the rental cost.

18. Testing
Has the proposed rental boiler been test fired recently?  Is it coming direct from another 
job without shop check out?  If this is the case many start-up problems can develop 
causing delays.

19. Maintenance
Will you be charged for routine maintenance when the boiler is returned to storage?  
Some charge for new gaskets, gauge glasses, painting, cleaning, washout, and flat tires 
on trailer and refractory repairs.

20. Catwalks & Ladders
Is the boiler supplied with catwalks and ladders? These items can save you valuable 
time and money during installation and operation.  Savings of $500.00 to $2,000.00 in 
man-hours are not uncommon.

Before you make a rental commitment call Nationwide Boiler Inc., the "No Surprise" boiler 
professionals and ask them if the above items are included, then call our competitors.  Don't get an 
unpleasant surprise! Toll-free: 1-800-227-1966.
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True Nationwide Coverage & Beyond.  Representatives Located Worldwide. 

  

The following items are not typically included with our rental boilers, but can be supplied as needed  
and at an additional cost. Inquire within for more details.   

CataStak™ SCR Systems for  
Single Digit NOx & CO Emissions 

- Urea and Ammonia Reagent Options - 
 

DataStak™ Emissions &  
Efficiency Monitoring Systems 

 
EconoStak Economizers for  

Added Fuel Efficiency 
 

Single Stage and Dual Monitor  
Gas Regulators  

 
Skid-Mounted and Mobile 

 Deaerating Feedwater Systems 
 

Plant Master Control Stations 
 

Propane Vaporizers 
 

Gas Flow Meters 
 

Second Header Valve for  
Boiler Isolation per ASME Code  

 
Blowdown Heat Recovery Systems 

 
Steam-to-Water Heat Exchangers 

 
Blowdown Separators and Tanks 

 
EPA & Custom Boiler Stack 

 
Qualified Boiler Operators 

 
Spare Parts Packages 



  
 
 

 

 
Nationwide Boiler Incorporated 

 
42400 Christy Street  Fremont, CA 94538-3141  1-800-227-1966  510-490-7100  Fax: 510-490-0571 

 

42400 Christy Street | Fremont, CA 94538 | 1.800.227.1966 | 510.490.7100 | 510.490.0571  

INTERNATIONAL RENTAL TERMS AND CONDITIONS 
 

Stipulated Loss Value: USD  

Delivery: Subject to availability 

Transit Time:  

Taxes: The price does not include brokerage fees, customs, 
import duties, sales/use taxes, or banking fees relating to 
wire transfers, Letters of Credit (LOC’s), and freight 
forwarders.  All rentals will be billed in accordance with 
local area sales tax rates unless a qualifying exemption is 
provided prior to shipment. 

Insurance: Not included 

Air & Operating Permits: Not included 

Routine Maintenance: Not included 

Expiration: This quotation is valid for 30 days and subject to prior 
rental or sale and credit approval. 

Terms of Payment: Export shipments of all rental boilers for international use 
will require a 100% deposit or a Standby Letter of Credit 
(Full stipulated loss value prior to shipment).  All monies 
paid will be in U.S. dollars and Nationwide Boiler, Inc. 
(NBI) will require an irrevocable Documentary Letter of 
Credit (LOC) in the full amount of the order with NBI being 
named as the beneficiary.  The LOC shall be secured 
through a recognized bank in the USA.  At the end of each 
thirty (30) day rental period, the rental rate will be 
deducted from the Documentary LOC.  The rental period 
is designated as Portal to Portal terms and will end once 
the boiler is returned to NBI.  The deposit will be refunded 
in full upon return of undamaged equipment, completion of 
boiler return inspection, and payment of outstanding 
balances.  NBI requires a one (1) month’s written notice 
prior to return rental boiler shipment.  
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Rental Terms All terms and conditions shall be in accordance with 
Nationwide Boiler's standard Rental Agreement.  
Customer shall provide proof of insurance coverage for 
equipment. 

Outgoing Freight: Billed at cost plus 15% for handling. 

Return Freight: Billed at cost plus 15% for handling. 

Start-Up Service & Operator 
Training: 

See attached “International Service Terms and 
Conditions.” 

Notes/Clarifications:   

 
The following is not included and is to the customer’s account: 

 Export Packing. 
 SGS inspections. 
 Land freight from NBI to U.S. port. 
 Boiler loading onto ship at U.S. Port. 
 Ocean freight. 
 Boiler off-loading at international destination. 
 Land freight to final destination. 
 Boiler re-loading at international destination. 
 Boiler off-loading at U.S. port. 
 Return freight to NBI 

 
 

  

 
Confidentiality Note: 

This proposal and the attached information is confidential and for use by only the named recipient(s) 
above.  Privilege, work product immunity, or other applicable law may protect the information we are 

providing.  Any verbal communication of our pricing or written dissemination, distribution or copying of 
this proposal to any person or company not mentioned above is strictly prohibited.  If you receive this 

proposal in error please notify us immediately by telephone at 1-800-227-1966. 
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Rental Agreement Terms and Conditions 
 

The Rental Agreement (“Agreement”), entered into between Nationwide Boiler Inc., a California corporation ("Owner" or "NBI") 
and the entity or individual identified as Renter (“Renter”) in the Fundamental Rental Provisions is subject to the following Terms 
and Conditions.  The terms used below have the same meaning as set forth in the Fundamental Rental Provisions on the first 
two pages of the Rental Agreement. 

1. Term, Rent and Payment.  The Rental of and rent for all Equipment shall commence on the day it is loaded for delivery, 
and shall continue for the period specified as the Term in the Fundamental Rental Provisions.  Rental on the Equipment shall 
be at the Rental Rate as shown in the Fundamental Rental Provisions and shall be payable in advance at the times set forth in 
the Fundamental Rental Provisions.  Rent shall be paid to Owner or as otherwise directed and shall not be prorated for any 
cause or reason except as herein specifically provided.  Each month’s rent is billed in advance and due at the beginning of each 
rental period. 
2. Deposit.  Before delivery of each Unit, Renter shall deposit with Owner the Security Deposit specified in the Fundamental 
Rental Provisions as security to be applied by and at the option of Owner to the payment and/or performance of any obligation 
of Renter hereunder.  Said deposit is not in lieu of the last rental payment due under this Agreement.  Said deposit shall not 
excuse the performance at the time and in the manner prescribed herein of any obligation of Renter or prevent default thereof.  
Any deposit not applied to an obligation of Renter will be returned to the Renter after the termination on this Rental. 
3. Taxes.  Renter shall pay all taxes, fees and assessments, however designated, levied or based upon the rentals, or upon 
this Rental or the equipment, or the use or the operation thereof, or any service provided pursuant to this Agreement, any taxes, 
fees and assessments, or amounts in lieu thereof, paid or payable by the Owner in respect of the foregoing, exclusive of 
franchise taxes and taxes measured by the net income of Owner.  Renter shall promptly notify Owner regarding any tax notices, 
tax reports, inquiries from taxing authorities concerning taxes, fees assessments and amounts in lieu thereof, referred to herein. 
4. Maintenance.  Renter will pay for and provide all electric power and/or fuel consumed by and required for all Equipment 
as well as all repairs, parts and supplies necessary for the operation and maintenance of the Equipment.  Renter will, at its sole 
expense at all times during the Term hereof, maintain all Equipment in good operating order, repair and appearance, operate 
in accordance with the Instruction Book of Owner and, when not in use, protect it against internal damage or corrosion by proper 
shut-down procedures.  It is understood and agreed that such repairs, parts and supplies shall be paid for and procured at the 
expense of Renter.  Renter will not, without the prior written consent of Owner, affix or install any accessory, equipment or 
device to any Unit Rented hereunder if such addition will impair the originally intended function or use of any such Unit.  All 
repairs, parts, supplies, accessories, equipment and devices furnished or affixed to any Unit shall thereupon become the 
property of Owner, except such as may be removed without in anyway affecting or impairing the originally intended function or 
use of any such Unit.   
5. No Warranty of Suitability.  Renter agrees that each Unit Rented hereunder is of a size, design and capacity selected 
by Renter and that Renter is satisfied that the same is suitable for its purposes and that Owner has made no representation or 
warranty with respect to the suitability or durability of any such Unit for the purposes and uses of Renter, or any other 
representation or warranty, express or implied, with respect thereto.  Owner shall not be liable to Renter for any loss, damage 
or expense of any kind or nature caused, directly or indirectly, by any Unit Rented hereunder, or the use or maintenance thereof, 
or the repairs, servicing or adjustments thereto, or by any delay or failure to provide any thereof, or by any interruption of service 
or loss of use thereby, or for any loss of business or damage whatsoever and howsoever caused.  
6. Use.  Renter agrees that the Equipment shall be installed and used at its premises as shown in the Fundamental Rental 
Provisions, and shall not be removed therefrom without the prior written consent of Owner.  Renter agrees not to loan, part with 
possession of, sublet, or otherwise dispose of, or encumber the Rented equipment.  Renter will not use, maintain or store any 
Unit Rented hereunder improperly, carelessly or in violation of this Agreement, the Instruction Book of Owner, or of any 
applicable regulatory laws, ordinances, rules or codes, or use or operate any Unit in a manner other than for the use 
contemplated by the manufacturer thereof and customary for such Equipment.  Renter shall cause the Equipment to be installed 
and operated by capable, experienced and licensed engineers in accordance with rules and regulations of all local, city, state 
and federal laws governing said Equipment.  
7. Liability.  Renter assumes all risk and liability for all Equipment Rented hereunder and for the use, operation and storage 
thereof and damage for injuries or death to person or property howsoever arising therefrom or because thereof.  Renter will 
save and hold Owner harmless from all claims and liens for storage, labor and materials incurred by Renter and from all loss of 
and damages to each Unit and all Equipment Rented hereunder and from all loss, damage, claims, penalties, liability and 
expense, including attorney's fees, howsoever arising or incurred because of any Equipment or the storage, maintenance, use 
or operation or alleged use of operation thereof.  Without demand, Renter will immediately notify the Owner of each accident 
arising out of the alleged or apparent improper manufacturing, functioning or operation of any Equipment. Renter shall indemnify 
and hold harmless NBI, and its agents and employees against any loss, liability or expense in connection with any accidents, 
injury to person (including death) and/or property damage at any-time arising out of or in connection with the services and/or 
equipment provided hereunder except such as may be the direct and proximate result of the NBI's grossly negligent acts.  This 
provision survives the Term of the Agreement. 
8. Limits on Liability – No Consequential Damages.  Notwithstanding any other provision of this contract, in no event shall 
NBI or its suppliers be liable, whether arising under contract, tort (including negligence), strict liability or otherwise, for loss of 
anticipated profits, loss by reason of plant shutdown, non-operation or increased expense of operation, service interruption, cost 



  
 
 

 

 
Nationwide Boiler Incorporated 

 
42400 Christy Street  Fremont, CA 94538-3141  1-800-227-1966  510-490-7100  Fax: 510-490-0571 

 

42400 Christy Street | Fremont, CA 94538 | 1.800.227.1966 | 510.490.7100 | 510.490.0571  

of purchased or replacement power, claims of customers, cost of money, loss of use of capital or revenue, or for any special, 
incidental or consequential loss or damage of any nature arising at "any-time" or from any cause whatsoever.  If Renter shall 
suffer any damage whatsoever as a result of the conduct of NBI or related to the Rental of the Equipment, Renter’s 
damages are limited solely to the amounts paid to NBI as rent for the equipment and no more.  Consequential damages 
are not recoverable from Owner under any circumstances. 
9. Inspection.  Owner shall have the right at any reasonable time to inspect any Unit and Renter shall on request furnish 
such supplemental information as may be reasonable to determine whether or not Renter is performing the terms and conditions 
of this Rental.  
10. Loss.  If any Equipment Rented hereunder is lost, stolen, destroyed or damaged beyond repair, Renter shall pay Owner 
therefor within thirty (30) days after the happening of such event, the stipulated loss value in the amount shown in the 
Fundamental Rental Provisions.  This value reflects the anticipated actual replacement cost to Owner of the Unit at the time of 
the destruction so that Owner may replace the Equipment with comparable Equipment sufficient to generate the same Rental 
Rate as that stated in the Fundamental Rental Provisions.  If the stipulated loss value in the Fundamental Rental Provisions 
differs from the actual replacement cost of the Unit at the time of destruction by more than ten percent (10%) for any reason, 
the parties agree that the stipulated loss value will be adjusted to reflect the actual replacement cost of the Unit.  Renter further 
agrees that it will pay Owner the Rental Rate set forth in the Fundamental Rental Provisions from the date of the destruction 
until the stipulated loss value is paid to the Owner so that Owner may remain whole under the terms of this Agreement.  The 
provisions of this section do not constitute an agreement to sell, nor the basis for capture.  
11. Damage.  If the Unit Rented is damaged in any way while in the possession of Renter whether such damage is caused 
by Renter or a third party, Renter shall be liable for rent at the contract rate for each day that the Unit is undergoing repair and 
is unavailable for rental by Owner for reason thereof plus the cost of all repairs necessary to restore the Unit to the same 
condition it was in at the time of delivery. 
12. Shipment.  Renter shall pay all costs of loading and transporting the Unit and its auxiliaries and accessories from Owner's 
premises or other location, to Renter's premises as well as all costs of loading and transporting the Unit from Renter's premises 
to Owner's premises.  Owner shall designate the carrier unless otherwise agreed by the parties in writing.  
13. Air and Operating Permits.  Air and Operating Permits are not included and must be obtained by Renter. 
14. Installation and Start-Up Service (Boiler Rentals Only).  Renter will connect all piping, fittings, wiring and parts.  At the 
completion of this Rental, Renter will disconnect all piping, fittings, wiring and parts and return the Unit in the same condition as 
delivered, normal wear and tear excepted.  Renter agrees to pay to Owner the sum indicated in the schedule as start-up service 
for each eight hour day including reasonable traveling time, plus traveling expenses and living expenses for the services of 
Owner in supervising and/or inspecting the installation of Rented Equipment, it being specifically agreed and understood that 
Renter shall not commence operating such Equipment until Owner has inspected the installation thereof on Renter's premises 
and has approved the same.   
15. Field Service.   

a.  Rates.   Field Service is at the rate of $275.00 per hour during normal working hours.  There will be a four (4) 
hour minimum charge for normal service and eight (8) hours per day for any service requiring an overnight stay.  
Travel time is working time and will be billed as straight time only. Transportation and lodging are the responsibility 
of Renter and will be billed to Renter at Owner’s actual costs. Airfare will be business class if available. Meals and 
incidentals will be billed at a fixed rate of $60.00 per day.   
b.  Normal Working Hours.   Eight hours per day 7 a.m. through 3:30 p.m. with half hour for lunch, Monday through 
Friday except observed holidays. 
c.  Overtime.   Time spent working in excess of our normal working hours (7 a.m. through 3:30 p.m.) during a 
normal day or Saturday (7:00am through 7:30pm) will be invoiced at one and one-half times the prevailing rate and 
any time spent working over 12 hours in one day shall be invoiced at two times the prevailing rate.  Any time spent 
working on Sundays or Holidays, will be invoiced at two times the prevailing rate. 
d.  Expenses.  All expenses incurred during service work shall be reimbursable by the Renter, including but not 
limited to: 

i.   Actual plane (business class), rental automobile or additional travel related costs from NBI in Fremont, 
California or authorized NBI service agency location to job site and return. 

 ii.  Vehicle travel at the rate of $1.00 per mile. 
 iii.  Actual expenses for lodging/hotel.  
 iv.  Meals and incidentals at fixed rate of $60.00 per day.  
 e.  The Service Engineer is authorized only to advise and consult with the customer and no representative of NBI is 

authorized or licensed to operate equipment.  All operation of the Equipment shall be performed by the Customer.  
Although the Service Engineer shall cooperate with and assist personnel of the Customer, the Service Engineer shall 
at all times remain in the employment of and under the control of NBI. 

 f.  Service is performed only on the basis of a signed and accepted purchase order issued by the customer or his or 
its authorized representative, covering the specific service desired.  Notwithstanding this provision, if service is 
performed for the benefit of Renter without Owner first receiving a purchase order, Renter is responsible for all costs 
incurred in providing such service as are recoverable under the provisions of this Agreement.  Owner, at its option, 
however, may delay providing requested service until a purchase order is received. 
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 g.  Purchaser shall provide and pay for any and all permits required for the performance of the work.  
 h.  NBI shall not be liable for any expense, loss or damage for failure to furnish the Service Engineer or for delay in 

completion of the work because of fire, flood, Acts of God, strikes, labor shortages, riots, thefts, accidents, 
transportation delays, acts or failure to act of Government, customer or any other cause whatsoever, whether similar 
or dissimilar to those enumerated above. 

16. Water Treatment (Boiler Rentals Only).  Renter agrees to maintain adequate feedwater treatment and chemical control 
to prevent formation of boiler scale and/or corrosion.  Such treatment and control methods must be approved by Owner, who 
may, at its option, furnish and supply treatment chemicals and engineering services for prevention of scale and/or corrosion, all 
costs of which are to be paid by Renter.  Equipment shall not be removed from Renter's premises until inspected by Owner for 
scale or mechanical damage.  If scale removal or repairs are necessary, as determined by Owner, such scale removal or repairs 
shall be performed under approval and supervision of Owner, with all expenses for same paid by Renter, including such 
additional rental time as is required to complete the work.  
17. Acceptance.  Renter shall inspect the Equipment within 3 days after delivery. Renter shall notify Owner in writing within 
that period of any defects or other objections to the Equipment. If Owner receives no written notice of defects or objections 
within that period, Renter will be conclusively presumed to have accepted the Equipment in good condition and repair. By 
accepting each unit, Renter agrees that each Unit is in good operating order, repair and appearance and, at the expiration of 
the term or any extended term hereof or sooner termination of this Agreement, to return unencumbered each Unit to Owner in 
the same operating condition, order, repair and appearance as when received (reasonable wear and tear excepted) and shall 
pay for any repairs necessary to restore the same to its original condition. 
18. Default and Remedies.    

  a.  Each of the following shall be an event of default under the Agreement: 
   i.   Failure to pay any sum due under any term of this Agreement; 

 ii.  Failure to perform at the time and/or in the manner herein specified any term or covenant hereof, 
without curing such default within ten (10) days of receiving notice from Owner of the default; 

   iii.  Renter becoming the subject of any proceeding under the Bankruptcy Act or becoming insolvent; 
iv. Any attempt by Renter to remove or sell or transfer or encumber or sublet or part with the possession of 
any Unit or part thereof; or  

   v.   If Owner deems itself insecure. 
  b.  In the event of any default under this Agreement, Owner shall have the right to: 

i.  take immediate possession of all Equipment Rented hereunder and damages occasioned by such taking 
of possession are hereby expressly waived by the Renter; thereby terminating Renter's right to the 
possession, although, notwithstanding the termination of Renter’s right to possession, Renter shall remain 
and be liable for the payment of all Rent due under this Agreement for the remainder of the Term; and 
ii.  Rental the same or any portion of the Equipment for such rental period, and to such persons as Owner 
shall elect and, after deducting all costs and expense incurred in connection with re-letting the Equipment, 
apply any rent received to the rent and obligations due from Renter to Owner hereunder by acceleration or 
otherwise.  

 c.  No remedy herein conferred upon or reserved to Owner is intended to be exclusive of any other remedy herein or 
by law provided, but shall be cumulative and in addition to every other remedy available to Owner under this 
Agreement or the law.   

 d. Renter shall pay interest at the rate of 18% per annum on any amounts due under this Agreement, including, but 
not limited to payments of the stipulated loss value and delinquent installments of rent.   

19. Non-Waiver.  Time is of the essence hereof and Owner's failure at any time to require strict performance by Renter of 
any of the provisions hereof shall not waive or diminish Owner's right thereafter to demand strict compliance therewith or with 
any other provisions.  Acceptance by Owner of rental hereunder shall not be, or continue to be, a waiver of the breach of any 
covenants, conditions, or options in this Rental.   
20. No Set-off By Renter. Renter’s obligation to pay all rent and other amounts due under this Agreement is absolute and 
unconditional under all circumstances whatsoever and shall not be subject to any set-off or reduction for any reason whatsoever. 
21. Right to Cure at Cost of Renter.  If Renter fails to insure any Unit, or to pay and discharge all fees and taxes charged or 
assessed thereon, or for the use thereof, Owner, without prejudice to any other right hereunder, may cause said property to be 
insured, or may pay and discharge such fees and taxes, and Renter agrees to repay said sums to Owner immediately upon 
demand.  
22. Assignment.  Renter shall not assign this Rental nor shall this Rental or any rights hereunder or to the Equipment Rented 
inure to the benefit of any trustee in bankruptcy, receiver, creditor, trustee or successor of Renter or its property, whether by 
operation of law or otherwise, without the written consent of Owner.  Renter shall not create or suffer or permit to be created by 
lien of any kind upon the Equipment and will forthwith remove and procure the release of any lien, voluntary or involuntary, 
attaching to said Equipment.  Renter will give Owner immediate written notice of the seizure, by process of law, or otherwise, of 
any of said Equipment.  
23. Title and Possession.  This is a contract of Rental only and nothing herein contained shall be construed as conveying to 
Renter any right, title or interest in or to any Equipment Rented hereunder except as a Renter only.  The Equipment shall at all 
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times during the term of this Rental or while in the possession of Renter be and remain personal property, and title thereto shall 
remain in Owner exclusively.   Renter agrees that the Equipment will be installed in a manner, which will permit their removal 
without material injury to the place of installation.  Renter shall be responsible for any damage done to any real estate, building 
or structure by the removal of any Unit.  Renter shall keep the Equipment free from any and all liens and claims, and shall do or 
permit no act or thing whereby Owner's title or rights may be encumbered or impaired.  Owner covenants that Renter, keeping 
and performing the covenants and agreements herein contained on the part of Renter to be kept and performed, shall at all time 
during said term peaceably and quietly hold, possess and use said Equipment during said term without let or hindrance. 
24. Dispute Resolution Process.    Owner and Renter, and any other party that may become a party to this Agreement or 
be deemed a party to the Agreement, hereby agree to submit any dispute under the Agreement to JAMS, for binding 
Arbitration. The Arbitration shall take place in Santa Clara County, CA and shall be determined by a single (1) arbitrator chosen 
according to JAMS’ standard rules and/or procedures for the selection of arbitrators. The fees and/or costs of Arbitration with 
JAMS, shall be borne equally by the parties, including the fees and/or costs associated with any Mediation of the dispute 
before Arbitration. The parties retain the right to seek adjudication in a state court of limited jurisdiction when any dispute falls 
within the jurisdictional monetary limits for small claims courts. 
25. Attorneys' Fees.  If mediation, arbitration, litigation or any other proceeding is brought by either party to enforce their 
rights under this Agreement, the prevailing party shall be entitled to all costs, including reasonable attorneys' fees, incurred in 
the proceeding. 
26. Venue.  This Agreement shall be construed in accordance with the laws of and shall be deemed to have been executed 
in the State of California.  Any lawsuit or other proceeding brought to enforce any rights under this Agreement shall be brought 
in California. 
27. Notices.  All notices relating to this Rental shall be mailed to Owner or Renter at their respective addresses as stated in 
the Fundamental Rental Provisions, or at any other address, which is designated in writing by the party whose address is 
changed.   
28. Force Majeure.  The obligations of Owner hereunder shall be suspended to the extent that it is hindered or prevented 
from complying therewith because of strikes, lockouts, war, Acts of God, fires, storms, accidents, governmental regulations or 
interference or other acts beyond its control.   
29. Continuing Obligations.  No obligations of Owner hereunder shall survive the Term of the Rental of any Unit or sooner 
termination of this Rental, and should Owner permit the use of any Unit beyond the Term specified, the obligations of Renter 
hereunder shall continue and such permissive use shall not be construed as a renewal of the term thereof nor as a waiver of 
any right or continuation of any obligations of Owner hereunder, and Owner may take possession of any such Unit at any time 
upon demand after ten (10) days' notice.  The cancellation or other termination of this agreement or the Rental of any Unit shall 
not release Renter from any obligation to Owner hereunder.  
30. Instruction Manual.  Owner will provide an Electronic Instruction Manual for the use of the Renter, to be sent via Dropbox 
or other file transfer protocol, or a CD copy can be furnished. If Renter requires a hard copy Instruction Manual, Owner can 
furnish this for an additional, one-time fee of $500. Owner must notify Renter in advance if a hard copy Instruction Manual is 
required.    
31. Insurance.  Renter shall provide insurance coverage and/or proof of insurance for, but not limited to, Property Coverage 
for a minimum of the stipulated loss value of the Equipment and General Liability coverage for a minimum of $1,000,000 
general aggregate.  Renter shall provide proof of insurance coverage before delivery of any Equipment.  For each policy, 
Renter shall obtain a separate endorsement identifying Nationwide Boiler as an "Additional Insured" and "Loss Payee". 
32. Hazardous Materials.  Renter hereby agrees that neither the Renter nor any subcontractor for any part of the Rental 
shall use, deposit, install, and/or leave any hazardous materials in, on or around the Rented equipment.  This shall include 
but not limited to those materials or compounds considered being heavy metals or carcinogens.  The Renter shall burn only a 
clean fuel such as natural gas, propane, and/or No. 2 fuel oil.  The Renter shall not burn any waste, residual, No. 6 or tank 
bottom oils and/or gas.  No waste stream shall be incinerated or burned in the Rented equipment.  The Renter shall be 
responsible for all fees and costs relating to any clean up and disposal of any hazardous materials found during the Rental 
period or after inspection of the equipment at the Owner’s service facility. 
33. Cancellation or Termination.  In the event the Renter solely decides to cancel the order, terminate the contract, 
postpone or delay delivery of the equipment due to no cause of the Owner, the Owner shall be paid a cancellation fee.  If the 
order is cancelled or contract terminated at any time, the cancellation fee shall be the sum of all costs incurred plus the 
minimum charge for rental as specified in the Fundamental Rental Provisions of the Rental Agreement. 
 

If the Renter solely decides to delay delivery of equipment for less than thirty (30) days, no charges apply.  If Renter delays 
delivery of equipment for greater than thirty (30) days, rental charges will start after the thirty (30) days grace period and 
continue for the full contracted period. 
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Appendix 6 

Commission Directive 3.II.ii. – Design Engineering and General Contractor  

This directive provides that BCUC approval of the requested CPCN will require approval by the Panel of 
either (i) confirmation that Ellis Don and WSP have been or will be engaged to take on the Proposed 
Project, or (ii) in the event an agreement with either of them cannot be reached, the Panel will make 
any CPCN subject to Creative Energy confirming the selection of a General Contractor and Design 
Engineering Company with the requisite experience that is acceptable to the BCUC.  
 
Creative Energy confirms that at this time neither Ellis Don nor WSP have been engaged, and that no 
decision has been made on a General Contractor or Design Engineering company. ICON Construction 
Group is currently engaged to complete the redevelopment pre-construction activities only, such as 
preliminary scheduling and budgeting.  

Immediately following CPCN approval by the BCUC, Creative Energy plans to undertake staged 
competitive processes to secure qualified parties for Design Engineering services and the role of General 
Contractor. Creative Energy is of the view that it would not be cost-effective to begin these competitive 
processes prior to obtaining the requested CPCN from the BCUC. Until CPCN approval has been 
obtained, it is not known whether or when the project will proceed and it would be challenging, for 
example, for the Developer to devote resources to undertaking these processes and for proponents to 
put their best effort into a proposal in terms of details and bid price. 

Accordingly, Creative Energy understands that the BCUC Panel will make any CPCN subject to Creative 
Energy confirming the selection of the Design Engineering company and General Contractor with the 
requisite experience that is acceptable to the BCUC. Creative Energy's outlines below a proposed 
process to coordinate Creative Energy's activities to identify and select the best Design Engineering 
company and General Contractor with the BCUC's oversight of these selections as contemplated by this 
directive of the Panel. 

Following CPCN approval, Creative Energy plans to employ the following competitive processes to 
engage these services and submit the required information to the BCUC for oversight and acceptance: 

1. Request for Proposals (RFP) for Design Engineering Services  
The Design Engineering RFP will require bidders to present their relevant experience and 
only qualified bidders will be evaluated.  
Creative Energy will submit the qualifications of the selected Engineering firm to the 
BCUC for acceptance before commencing work. 

2. Two-stage Request for Qualifications - Invitation to Tender (RFQ-ITT) for General Contractor 
once the design documents have been refined to allow for accurate tendering, a public 
RFQ package will be issued requesting interested contractors to submit records of 
experience successfully constructing similar projects.  From the bidders, Creative Energy 
will create a shortlist of qualified General Contractors to advance to the final round.  
Creative Energy will submit this shortlist to the BCUC for acceptance.   
following BCUC acceptance of parties on the submitted shortlist, an ITT will be issued to 
those parties accepted by the BCUC. The ITT process will be structured to award the 
project to whichever firm submits the lowest pricing with a fully compliant tender 
package.  
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Creative Energy proposes to report the name of the selected General Contractor to the 
BCUC as part of regular reporting on the progress of the project. 

Creative Energy considers that the above coordinated process will provide for the required BCUC 
oversight and the competitive acquisition of these services. In other words, at no stage is the service 
provider effectively selected (by either Creative Energy or the BCUC) prior to a competition.    
 
Creative Energy notes that it will need timely confirmation from the BCUC of the acceptability of the 
Design Engineering company and shortlist of General Contractors to avoid project delays.   
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Appendix 7 

Commission Directive 3.II.iii. – Project Schedule  

This directive provides that BCUC approval of the requested CPCN will require approval by the Panel of a 
Preliminary Project Schedule and within 60 days of engaging the General Contractor, a detailed Project 
Schedule outlining the construction and operation schedule, including critical dates of key events, a 
chart of major activities showing the critical path (e.g. GANTT chart), and the timing of approvals 
required from other agencies.  
 
ICON Construction Group is currently engaged to complete the redevelopment pre-construction 
activities, such as preliminary scheduling and budgeting. ICON has prepared a detailed preliminary 
project schedule (GANTT chart), which is provided in Appendix 7-1. 

As discussed in Appendix 6, Creative Energy expects that the General Contractor for the project will be 
engaged by December 2019 assuming BCUC approval of the CPCN by June 3, 2019. Creative Energy will 
submit a detailed project schedule to the BCUC within 60 days of engaging the General Contractor, as 
directed. 
 



Appendix 7-1
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Appendix 8 

Commission Directive 3.II.iv. – Regulatory Deferral Account for Undepreciated Assets 

The Application includes a request for approval to establish a regulatory deferral account for the 
undepreciated net book value of assets that are retired as part of the Proposed Project. Directive 3.II.iv. 
of Order G-38-19 provides that BCUC approval of the requested CPCN will require approval by the Panel 
of a change to remove land from the regulatory deferral account proposal. Additionally, in its Order G-
38-19 Decision the Commission Panel stated: “…in the event that the Proposed Project is granted a 
CPCN, the Panel is prepared to approve a deferral account for recording the non-depreciated assets. 
However, the Panel will not approve any amounts for the land to be added to the deferral account.”1  

Creative Energy confirms that it agrees with this determination and requirement of the Commission 
Panel. Table 9 of the Application shows the estimated amounts to be removed from rate base as a result 
of the Proposed Project, with the final row of the Table showing the estimated total amount excluding 
land. The net book value of retired assets excluding land (currently estimated to be $2,589,400) is the 
amount intended to be recorded in the regulatory deferral account, though Creative Energy confirms 
that could have been more clear in the Application. The amount is an estimate at this time. The final 
amount will be calculated after detailed project design and precise timing of retirements have been 
determined. 

For greater certainty, Creative Energy confirms that its proposal is as follows:  

to remove from rate base the total net book value of retired assets including the land portion, 
and 

to record in the regulatory deferral account the net book value of retired assets excluding the 
book value of such land portion (currently estimated to be $2,589,400 excluding the value of the 
land portion).   

 

                                                           
1 Order G-38-19 Decision, p. 54.  
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Appendix 9 

Commission Directive 3.II.v. – SRW Agreement with PavCo 

This Directive provides that BCUC approval of the requested CPCN will require approval by the Panel of a 
revision to the PavCo SRW Agreement to incorporate a 5-year notice provision. Additionally, in its Order 
G-38-19 Decision the Commission Panel stated:  

“…in the view of the Panel 40 years is a long time and, given the level of change in energy 
generation over recent years, the future is very hard to predict. Therefore, while the Panel finds 
there is increased risk and a loss of security related to Creative Energy agreeing to a change in 
land ownership and the PavCo SRW, we are not persuaded that the future of energy generation 
can be predicted with any degree of confidence nor are we persuaded that suitable cost-
effective arrangements cannot be made 40 years from now when the SRW comes to an end. 
That said the Panel notes that there is no requirement in the SRW for PavCo to advise Creative 
of its intentions with regard to renewing the agreement. In the view of the Panel, there is a need 
to modify the SRW to add a 5-year notice provision requiring PavCo to advise Creative Energy as 
to whether it is willing to extend the lease. This will help mitigate some of this risk by providing 
Creative Energy and its customers suitable notification of its intentions.”1  

Creative Energy confirms that it has reached agreement with PavCo to revise the SRW Agreement to 
incorporate a 5-year notice provision. Section 3.1 of the revised SRW Agreement provides as follows: 

“The term ("Term") of this Agreement will commence on the Commencement Date and will 
continue to the 40th anniversary of the Commencement Date, unless terminated pursuant to 
provisions of this Agreement. 

PavCo and Creative Energy agree that if Creative Energy is not then in default of any of its 
obligations under this Agreement, Creative Energy may, by delivery of written notice to PavCo at 
any time not later than seventy (70) months prior to the expiration of the Term, request that 
PavCo consider (in PavCo’s sole and unfettered discretion) the granting of a renewal or 
extension of this Agreement for such period of time and upon such modified or additional terms 
as PavCo may require and as PavCo and Creative Energy may (in their respective unfettered 
discretion) agree upon.  Upon receipt of the foregoing notice from Creative Energy requesting 
that PavCo consider the granting of a renewal or extension of this Agreement, PavCo will notify 
Creative Energy by no later than sixty-six (66) months prior to the expiration of the Term as to 
whether PavCo is willing (in PavCo’s sole and unfettered discretion) to grant any renewal or 
extension of this Agreement, and if so, the period of time of such renewal and any modified or 
additional terms to this Agreement PavCo would require as a condition to such renewal or 
extension.  If PavCo delivers written notice confirming PavCo’s willingness to consider any 
renewal or extension of this Agreement, the parties will enter into discussions and negotiations 
to endeavour to finalize a formal agreement expressly renewing or extending the Term of this 
Agreement (a “Renewal Agreement”), however no agreement to renew or extend this 
Agreement will exist unless and until Creative Energy and PavCo will, each in their respective 
unfettered discretion, have executed a Renewal Agreement on or before the date which is sixty 
(60) months prior to the expiration of the Term.    

                                                           
1 Order G-38-19 Decision, p. 48.  
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For greater certainty, Creative Energy acknowledges that:  

(a)   Creative Energy has no rights or options to renew this Agreement or to extend the 
Term unless PavCo otherwise expressly agrees in writing to any such renewal or 
extension following receipt of a request from Creative Energy as contemplated in this 
Section 3.1 above; 

(b)   PavCo may consider any such request in its sole and unfettered discretion and 
PavCo shall have no obligations to agree to any request or proposal for any renewal of 
this Agreement nor any extension of the Term; and 

(c)   if PavCo and Creative Energy, each in their respective unfettered discretion, have 
not executed a Renewal Agreement on or before the date which is sixty (60) months 
prior to the expiration of the Term, then, unless PavCo and Creative Energy otherwise 
expressly agree, this Agreement will terminate upon the expiry of the Term.” 

Creative Energy considers that the process specified in the revised wording as quoted above will provide 
Creative Energy with certainty, 5-years prior to expiry of the SRW Agreement, as to whether PavCo 
agrees to extend or renew the SRW beyond the term of the agreement. 

Clean and blacklined versions of the revised SRW Agreement with the above wording are provided in 
Appendices 9-1 and 9-2, respectively. The revised SRW Agreement has been executed by Creative 
Energy and PavCo, and is held in escrow at this time. 

 

 



Appendix 9-1
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TERMS OF INSTRUMENT - PART 2 

STATUTORY RIGHT OF WAY 

BETWEEN: 

B.C. PAVILION CORPORATION 
Suite 200 - 999 Canada Place, Vancouver, British Columbia V6C 
3C1 

("PavCo") 

AND: 

CREATIVE ENERGY VANCOUVER PLATFORMS INC.  
(Inc. No. BC0410371) 
Suite 1, 720 Beatty St, Vancouver, British Columbia V6B 2M1 

("Creative Energy") 

WHEREAS: 

A. Terms employed in these recitals and in this Agreement will have the meanings 
respectively ascribed in Section 1.1 hereof; 

B. PavCo is the registered owner of the BC Place Lands; 

C. Section 218(1)(c) of the Land Title Act permits the grant of an easement without a 
dominant tenement, known as a statutory right of way, to, among others, a public utility; 

D. Creative Energy is a public utility, as evidenced by, among other things, the Certificate of 
Public Convenience and Necessity granted to Creative Energy by the BCUC under Order 
C-12-15 in respect of the construction and operation of a neighbourhood energy system 
in the North East False Creek Area of Vancouver; 

E. PavCo has agreed to grant to Creative Energy statutory rights of way over specific 
portions of the BC Place Lands in accordance with the terms and conditions of this 
Agreement for purposes of constructing, maintaining and operating the Utility 
Infrastructure for the provision of space heating and domestic hot water services to, inter 
alia, BC Place from the ECR Plant; and 

F. The statutory rights of way granted herein are necessary for the construction, 
maintenance and operation of the Utility Infrastructure, 

THEREFORE, in consideration of the mutual agreements set out below and for other good and 
valuable consideration (the receipt and sufficiency of which are acknowledged by each Party), 
the Parties covenant and agree with each other as follows: 



 
WSLEGAL\073373\00001\17926030v22   

Page 5 of 56 

 

1. INTERPRETATION 

1.1 Definitions 

In this Agreement, the following terms have the meanings set out below: 

(1) “Access Area” means that portion of the BC Place Lands shown in bold outline, 
hatched and containing 256.8 m2 on Reference Plan of Statutory Right of Way 
EPP79921 (a photo-reduced copy of which is attached as Schedule A to this 
Agreement), intended to provide vehicular or pedestrian access to the ECR Area 
and the ETS Area for the purposes contemplated in Sections 2.1 and 2.2 hereof. 

(2) "Adjustment Date" has the meaning ascribed to it in Schedule B. 

(3) "Affiliate" has the meaning ascribed to it in the Business Corporations Act 
(British Columbia). 

(4) "Annual Fee" has the meaning ascribed to it in Section 4.1 and in Schedule B. 

(5) "Approved EC Plans and Specifications" means the Plans proposed by Creative 
Energy and as may be expressly approved by PavCo. 

(6) "Approved EC Work Schedule" means the schedule and sequencing of all work 
involved in the construction by Creative Energy of all Utility Infrastructure as 
contemplated in Section 2.7, as may be proposed by Creative Energy and as may 
be approved by PavCo. 

(7) "BC Hydro" means British Columbia Hydro and Power Authority or any 
successor entity. 

(8) "BC Place" means the public assembly stadium constructed on the BC Place 
Lands. 

(9) "BC Place Lands" means the lands situate in the City of Vancouver and legally 
described as:  

PID: 029-173-825 
Lot 347 
False Creek 
Plan EPP31476. 

(10) "BCUC" means the British Columbia Utilities Commission or any successor 
thereto. 

(11) "Building System" means the complete heating and ventilating system installed 
and used for distributing and storing Thermal Energy in BC Place, connected to 
but downstream of and excluding the Energy Transfer Station for BC Place. 
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(12) "Business Day" means any day except any Saturday, Sunday, statutory holiday in 
the Province of British Columbia or any other day on which public offices are 
generally not open for business in Vancouver, British Columbia. 

(13) "City" means the City of Vancouver, a corporation created pursuant to the 
Vancouver Charter, as amended from time to time, having its municipal offices at 
453 West 12th Avenue, Vancouver, British Columbia, V5Y 1V4. 

(14) "Commencement Date" means the date upon which Creative Energy first 
commences any construction activities with regard to the Utility Infrastructure on 
the SRW Areas in accordance with the Approved EC Work Schedule. 

(15) "Condensate Area" has the meaning ascribed to it in Section 2.4. 

(16) "Condensate Line" means the system of pipes, fittings and ancillary components 
and equipment to be constructed by Creative Energy on, inter alia, the BC Place 
Lands for the return of condensate to the ECR Plant. 

(17) "Contaminants" means any radioactive materials, asbestos materials, urea 
formaldehyde, underground or above ground tanks, pollutants, contaminants, 
deleterious substances, dangerous substances or goods, hazardous, corrosive, or 
toxic substances, hazardous waste, waste, pesticides, defoliants, or any other 
solid, liquid, gas, vapour, odour, heat, sound, vibration, radiation, or combination 
of any of them, the storage, manufacture, handling, disposal, treatment, 
generation, use, transport , remediation, or Release into the Environment of which 
is now or hereafter prohibited, controlled, or regulated under Environmental 
Laws; and "Contamination" shall have a corresponding meaning. 

(18) "Contaminated Site" has the meaning ascribed to it in the Environmental 
Management Act (British Columbia). 

(19) "CPI" has the meaning ascribed to it in Schedule B. 

(20) "Creative Energy Group" means Creative Energy and its Affiliates and their 
respective officers, directors, shareholders, employees, contractors, agents, 
successors and permitted assigns. 

(21) "Creative Energy Users" means Creative Energy and its contractors, 
subcontractors, consultants, employees and representatives. 

(22) "Distribution System" means, collectively, the system of pipes, fittings and 
ancillary components and equipment supplying Thermal Energy to the Building 
System and buildings on lands other than the BC Place Lands. 

(23) "ECR" means the energy centre lands and premises situate on the BC Place 
Lands below the plaza level of BC Place between columns 23 and 26 along Expo 
Boulevard and within the ECR Area. 
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(24) "ECR Area" means that portion of the BC Place Lands, shown in bold outline 
and containing 863.0 m2 on the Reference Plan of Statutory Right of Way 
EPP79921 ( a photo-reduced copy of which is attached as Schedule A to this 
Agreement), which from time to time contains the ECR Plant. 

(25) "ECR Plant" means the central energy plant to be constructed by Creative 
Energy on the BC Place Lands in accordance with the provisions of this 
Agreement, including natural gas-fired steam boilers (limited to such fuel, except 
in any circumstances, and then only during any limited time periods in which a 
supply of natural gas is not available to Creative Energy), pumps, de-aerators, 
water softeners, piping, valves, insulation, that portion of the Distribution System 
located on the BC Place Lands, the Flues and all ancillary equipment and 
facilities, all in accordance with the Approved EC Plans and Specifications. 

(26) "Emergency" means a situation or an impending situation in respect of the ECR 
Plant that in Creative Energy’s reasonable and bona fide opinion could result in 
imminent harm to persons, damage to property or interruption of the provision of 
Thermal Energy to customers served by the ECR Plant. 

(27) "Energy Transfer Station" means the system of one or more heat exchangers for 
space heating, energy meter equipment (including temperature sensors and flow 
meter), control panel and all pipes, fittings and ancillary equipment and facilities 
necessary to measure and control the transfer of Thermal Energy from the 
Distribution System to the Building System, to be located within the ETS Area. 

(28) "Environment" includes the air (including all layers of the atmosphere), land 
(including soil, sediment deposited on land, fill, lands submerged under water, 
buildings, and improvements), water (including oceans, lakes, rivers, streams, 
groundwater, and surface water), and all other external conditions and influences 
under which humans, animals, and plants live or are developed and 
"Environmental" has a corresponding meaning. 

(29) "Environmental Laws" means any and all applicable statutes, laws, regulations, 
orders, bylaws, standards, guidelines, protocols, permits, and other lawful 
requirements of any Governmental Authority now or hereafter in force relating to 
or in respect of the Environment or its protection, environmental assessment, 
health, occupational health and safety, protection of any form of plant or animal 
life, or transportation of dangerous goods, including the principles of common 
law and equity. 

(30) "ETS Area" means that portion of the BC Place Lands, shown in bold outline, 
cross-hatched and containing 54.3 m2 on Reference Plan of Statutory Right of 
Way EPP79921 (a photo-reduced copy of which is attached as Schedule A to this 
Agreement), which from time to time contains the Energy Transfer Station. 

(31) "Five Year Period" has the meaning set out in Schedule B. 

(32) "Flues" means one or more exhaust flues for the boilers and other equipment and 
infrastructure forming part of the ECR Plant. 
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(33) "Force Majeure" means any event or occurrence not within the control of the 
Party claiming relief as a result of such event or occurrence, and which despite the 
exercise of commercially-reasonable diligence, such Party is unable to prevent or 
overcome, including any acts of nature such as lightning, earthquakes, storms, 
washouts, landslides, avalanches, floods and other extreme weather conditions; 
epidemics; strikes, lockouts or other industrial disturbances, acts of public 
enemies, sabotage, wars, blockades, insurrections, riots or civil disturbances, fires, 
explosions, breakages of or accidents to machinery or lines of pipe, and material 
delays by or actions of Governmental Authorities. 

(34) "Governmental Authority" means any federal, provincial, regional, municipal, 
local or other government, governmental or public department, court, tribunal, 
arbitral body, commission, board, bureau or agency and any subdivision, agent, 
commission, board or authority thereof, including the BCUC, the City, the 
Province and any Provincial Emanation. 

(35) "Laws" means any law, statute, regulation, bylaw, Permit, order or legal 
requirement of or issued by or under the direction or authority of any 
Governmental Authority having jurisdiction. 

(36) "Loading and Access Management Plan" means a management plan, as 
described in Schedule C, establishing approved procedures for Creative Energy's 
access to and use of each and all of the SRW Areas, and exercise of any licenses 
contemplated in Sections 2.4 and 2.5 hereof, including for all purposes of initial 
design, construction, installation and commissioning of any Utility Infrastructure, 
and for any normal and emergency operations, inspections, servicing, repair, 
maintenance, alteration, replacement and removal of any component thereof; 

(37) "Lot 346" means those lands and premises located in the City of Vancouver and 
legally described as follows: 

PID:  029-173-817 
Lot 346 
False Creek 
Plan EPP31476 

(38) "Party" means either PavCo or Creative Energy respectively, and "Parties" 
means both of them. 

(39) "PavCo Group" means PavCo and its officers, employees, contractors, agents, 
successors, and assigns, together with any Provincial Emanation. 

(40) "Permits" means all permits, licences, certificates, approvals, authorizations, 
consents and the like required to be issued from any Governmental Authority in 
respect of the Utility Infrastructure (including the design, construction and 
installation thereof). 

(41) "Person" means an individual or his or her legal personal representative, an 
unincorporated organization or association, or a corporation, partnership, trust, 
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trustee, syndicate, joint venture, limited liability company, Governmental 
Authority or other entity or organization. 

(42) "Plans" means the plans and specifications for the design and construction of the 
Utility Infrastructure, to be prepared by Creative Energy for the consideration of 
PavCo, which Plans will include Creative Energy's proposals for: 

(i) a schedule for undertaking and completing the Utility Infrastructure; 

(ii) plans setting out the design and locations of the Utility Infrastructure, 
including the design criteria for any components of the Utility 
Infrastructure that are intended to prevent, reduce or mitigate noise, 
exhaust, vibrations and odours emitted from the ECR Plant and affecting 
the structure or operations of BC Place, together with projected maximum 
specifications or levels of any such emissions and modelling of dispersion 
of emissions of any gases and other materials from the Flues; 

(iii) specifications for the Utility Infrastructure; 

(iv) particulars of anticipated power or other building service or utility 
interruptions necessitated by the Utility Infrastructure; and 

(v) particulars of any restrictions on access to or from or movement within BC 
Place necessitated by the installation of the Utility Infrastructure. 

(43) "Prime Rate" means the rate of interest, expressed as a percentage per annum, 
declared from time to time by the main branch in Vancouver, British Columbia of 
the Royal Bank of Canada as its “prime rate”, the intention being that the rate of 
interest prescribed hereunder will fluctuate as and when such declared prime rate 
fluctuates. 

(44) "Province" means Her Majesty the Queen in Right of the Province of British 
Columbia. 

(45) “Provincial Emanation” means any ministry, agency, authority, Crown 
corporation or other entity owned by or emanating from the Province. 

(46) "Prudent Utility Practice" means any of the practices, methods, and acts at a 
particular time which, in the exercise of reasonable judgment in the light of the 
facts, including but not limited to the practices, methods, and acts engaged in or 
approved by a significant portion of the utility industry prior thereto, known at the 
time the decision was made, would have been expected to accomplish the desired 
result at a reasonable cost consistent with reliability, safety and expedition. 

(47) "Release" includes any release, spill, leak, pumping, pouring, emission, emptying 
or discharge, injection, escape, leaching, migration, disposal, or dumping. 

(48) "Sales Taxes" means  any and all taxes, fees, charges, assessments, rates, levies, 
duties and excises (whether characterized as sales taxes, purchase taxes, value 
added taxes, goods and services taxes, harmonized sales taxes or any other form 
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of tax) which are imposed on Creative Energy or PavCo or for which PavCo or 
Creative Energy is obliged to pay, or to collect from Creative Energy, and which 
are  levied, rated or assessed on the act of entering into this Agreement or 
otherwise on account of this Agreement, on the use or the occupancy of the ECR 
Area or any portion thereof, on the Annual Fee or any portion of the Annual Fee 
and includes all such taxes, fees, charges, assessments, rates, levies, duties and 
excises with respect to: 

(i) any or all amounts paid or payable by PavCo for goods and services,  
repairs, maintenance, real estate taxes, insurance, and all other outlays and 
expenditures (including capital expenditures) for and in connection with 
the ECR Area; 

(ii) any or all amounts paid or payable by Creative Energy pursuant to this 
Agreement, including the Annual Fee; and 

(iii) this Agreement or services or goods supplied or provided or deemed to 
have been supplied or provided by PavCo or which PavCo is deemed 
responsible to provide in accordance with the terms of this Agreement or 
the consideration for such goods and services; 

whether in each case characterized as goods and services tax, sales tax, multi-
stage sales tax, value added tax, consumption tax, harmonized sales tax or any 
other tax, levy, duty or assessment; provided, however, that Sales Taxes will 
exclude income tax under Part I of the Income Tax Act (Canada) and Taxes. 

(49) "SRW Areas" means, collectively and as applicable, the ECR Area, the ETS 
Area and the Access Area. 

(50) "Services Agreement" means that services agreement dated as at the Agreement 
Date between PavCo and Creative Energy with respect to the provision of 
Thermal Energy to BC Place by Creative Energy, as it may from time to time be 
supplemented or amended by the Parties. 

(51) "Specified Contaminants" has the meaning set out in Section 2.7 (b) (i). 

(52) "Substation C" has the meaning set out in Section 2.7 (a) (i). 

(53) "Taxes" means all taxes, fees, levies, charges, assessments, rates, duties and 
excises which are or may hereafter be levied, imposed, rated or assessed upon or 
with respect to the ECR Area or the ECR Plant, by the Taxing Authority. Without 
restricting the generality of the foregoing, Taxes will include all: 

(i) municipal taxes, general and special assessments and capital taxes, and 
business taxes of Creative Energy with respect to the ECR Area or the 
undertaking of Creative Energy therein; 
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(ii) taxes, fees, levies, charges, assessments, rates, duties and excises for 
transit, housing, schools, police, fire, sewer or other governmental services 
or for purported benefits to the ECR Area or the ECR Plant; 

(iii) local improvement taxes, service payments in lieu of taxes, and taxes, 
fees, levies, charges, assessments, rates, duties and excises, however 
described, that may be levied, rated or assessed as a substitute for, or as an 
addition to, in whole or in part, any property taxes or local improvement 
taxes; and 

(iv) costs and expenses including legal fees and other professional fees and 
interest and penalties on deferred payments, incurred by Creative Energy 
in contesting or appealing any taxes, assessments, rates, levies, duties, 
excises, charges or other amounts as aforesaid; 

but Taxes will exclude income tax under Part I of the Income Tax Act (Canada) 
and Sales Taxes. 

(54) "Taxing Authority" means any duly constituted federal, provincial, municipal or 
other authority that is authorized pursuant to statute or contract to impose taxes, 
rates, assessments, or charges, or other charges in lieu thereof, on, upon or in 
respect of the ECR Area or the ECR Plant and includes the City. 

(55) “Technical Performance Design Thresholds” has the meaning set out in 
Schedule D hereto; 

(56) “Technical Performance Maximum Thresholds” means (for the purposes of 
determining relevant thresholds of exceedances of the Technical Performance 
Design Thresholds which will entitle PavCo to make and advance claims for 
losses and damages as contemplated under Section 8.2 (j) (iii)) the same 
thresholds specified in the Technical Performance Design Thresholds, with the 
exception of specifications for “Vibrations of Existing Structure”, which shall be 
as follows: 

(i) a particle velocity of 0.813 mm/s for non-vibration critical pedestrian 
ramps located around the exterior of BC Place; 

(ii) a particle velocity of  0.406 mm/s for BC Place ramps and concourse 
levels and BC Place Level 1 back of house areas, including office spaces 
and retail and food concession areas; and 

(iii)  a particle velocity of 0.406 mm/s for the BC Place field of play. 

(57) “Technical Performance Operating Thresholds” means (for the purposes of 
determining relevant thresholds of exceedances of the Technical Performance 
Design Thresholds which will require Creative Energy to undertake corrective 
measures as contemplated under Section 8.2(j)) the same thresholds specified in 
the Technical Performance Design Thresholds, with the exception of 
specifications for “Vibrations of Existing Structure”, which shall be as follows: 
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(i) a particle velocity of 0.600 mm/s for non-vibration critical pedestrian 
ramps located around the exterior of BC Place; 

(ii) a particle velocity of  0.300 mm/s for BC Place ramps and concourse 
levels and BC Place Level 1 back of house areas, including office spaces 
and retail and food concession areas; and 

(iii)  a particle velocity of 0.300 mm/s for the BC Place field of play. 

(58) "Term" has the meaning set out in Section 3.1. 

(59) "Thermal Energy" means thermal energy for space heating and domestic hot 
water. 

(60) "Utilities Commission Act" means the Utilities Commission Act (British 
Columbia). 

(61) "Utility Infrastructure" means, collectively, the ECR Plant, the Energy Transfer 
Station and the Condensate Line and all other improvements and property related 
to the ECR Plant, the Energy Transfer Station and the Condensate Line owned by 
Creative Energy and approved for construction or installation under the Approved 
EC Plans and Specifications. 

(62) "Utility Services" means any gas, electrical, water, sewer and other utility and 
service lines, pipes, conduits and connections on the BC Place Lands that are 
required in connection with the exercise of Creative Energy's rights under this 
Agreement. 

1.2 Interpretation 

Unless otherwise expressly provided, in this Agreement: 

(a) "this Agreement" means this Agreement as it  may from time to time be 
supplemented or amended by the Parties, and includes the attached Schedules; 

(b) all references in this Agreement to a designated "Article", "Section", 
"Subsection", "Paragraph" or "Schedule" is to the designated Article, Section, 
Subsection or Paragraph of or Schedule to this Agreement; 

(c) the words "herein", "hereof and "hereunder" and other words of similar import 
refer to this Agreement as a whole and not to any particular portion hereof; 

(d) the headings are for convenience only, do not form a part of this Agreement and 
are not intended to interpret, define or limit the scope, extent or intent of this 
Agreement or any provision hereof; 

(e) the singular of any term includes the plural, and vice versa; the use of any term is 
equally applicable to any gender and, where applicable, a body corporate; 
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(f) references to time of day or date mean the local time or date in Vancouver, British 
Columbia; and 

(g) all references to amounts of money mean lawful currency of Canada. 

1.3 Statutory References 

Unless otherwise specified, each reference to a statute is deemed to be a reference to that statute 
and to the regulations made under that statute as amended or re-enacted from time to time. 

1.4 Schedules 

The following are the Schedules attached hereto and incorporated by reference and deemed to be 
part hereof: 

Schedule  Description   

Schedule A SRW Reference Plan 

Schedule B Fees and SRW Areas Allocation 

Schedule C Loading and Access Management Plan 

Schedule D Technical Performance Thresholds 

Schedule E PavCo Construction Requirements 

Schedule F ECR Plant Electrical Requirements 

2. GRANT OF STATUTORY RIGHTS OF WAY 

2.1 Statutory Right of Way for ECR Plant  

Pursuant to Section 218 of the Land Title Act, PavCo, as owner of the BC Place Lands, hereby 
grants to Creative Energy a statutory right of way for Creative Energy and its successors and 
permitted assigns, at all times during the Term and at their will and pleasure, but subject to the 
limitations set out in Section 2.6, to enter, go across, pass over, repass over and remain within, 
upon and along the ECR Area for the following purposes: 

(a) constructing and installing, maintaining, operating, altering, reconstructing, 
repairing, demolishing, replacing, rebuilding, inspecting and removing the ECR 
Plant, and dealing in any other way (unless contrary to or inconsistent with this 
Agreement) with the ECR Plant, within the ECR Area; 

(b) clearing the ECR Area and keeping it clear of anything that interferes with or 
constitutes an obstruction to, or could reasonably be anticipated to interfere with 
or constitute an obstruction to, Creative Energy's authorized use of the ECR Area 
pursuant to this Section 2.1; 
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(c) construct the Distribution System to connect the ECR Plant to buildings on 
properties other than the BC Place Lands in order to provide Thermal Energy to 
such buildings from the ECR Plant; 

(d) bringing onto the ECR Area all materials, equipment and other chattels that 
Creative Energy reasonably requires or desires for any of the foregoing purposes; 
and 

(e) generally doing all acts, things and matters that, in the reasonable opinion of 
Creative Energy, are necessary, convenient or incidental to the exercise of the 
rights granted pursuant to this Section 2.1. 

2.2 Statutory Right of Way for Energy Transfer Station 

Pursuant to Section 218 of the Land Title Act, PavCo, as owner of the BC Place Lands, hereby 
grants to Creative Energy a statutory right of way for Creative Energy and its successors and 
permitted assigns, at all times during the Term, and at their will and pleasure, but subject to the 
limitations set out in Section 2.6, to enter, go across, pass over, repass over and remain within, 
upon and along the ETS Area, for the following purposes: 

(a) constructing and installing maintaining, operating, altering, reconstructing, 
repairing, demolishing, replacing, rebuilding, inspecting and removing the Energy 
Transfer Station, and dealing in any other way (unless contrary to or inconsistent 
with this Agreement) with the Energy Transfer Station, within the ETS Area; 

(b) clearing the ETS Area and keeping it clear of anything that interferes with or 
constitutes an obstruction to, or could reasonably be anticipated to interfere with 
or constitute an obstruction to, Creative Energy's authorized use of the ETS Area 
pursuant to this Section 2.2; 

(c) bringing onto the ETS Area all materials, equipment and other chattels that 
Creative Energy reasonably requires or desires for any of the foregoing purposes; 
and 

(d) generally doing all acts, things and matters that, in the reasonable opinion of 
Creative Energy, are necessary, convenient or incidental to the exercise of the 
rights granted pursuant to this Section 2.2. 

2.3 Statutory Right of Way for Access and Egress 

Pursuant to Section 218 of the Land Title Act, PavCo, as owner of the BC Place Lands, hereby 
grants to Creative Energy a statutory right of way for Creative Energy and its successors and 
permitted assigns, at all times during the Term, but subject to the limitations set out in Section 
2.6, to enter, pass over, repass over and remain on the Access Area, with or without vehicles or 
equipment, as reasonably required by Creative Energy for the purpose of access to and egress 
from the ECR Area and the ETS Area. 
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2.4 License for Condensate Line 

PavCo hereby grants to Creative Energy and its successors and permitted assigns, but subject to 
the limitations set out in Sections 2.6, and as a license and not as an interest in the BC Place 
Lands, a non-exclusive right to enter, go across, pass over, repass over and remain within, upon 
and along that portion of the BC Place Lands which from time to time (and in accordance with 
the Approved EC Plans and Specifications) contains the Condensate Line (the "Condensate 
Area") for the following purposes: 

(a) constructing and installing, maintaining, operating, altering, reconstructing, 
repairing, demolishing, replacing, rebuilding, inspecting and removing the 
Condensate Line, and dealing in any other way (unless contrary to or inconsistent 
with this Agreement) with the Condensate Line, within the Condensate Area; 

(b) clearing the Condensate Area and keeping it clear of anything that interferes with 
or constitutes an obstruction to, or could reasonably be anticipated to interfere 
with or constitute an obstruction to, Creative Energy's use of the Condensate Area 
pursuant to this Section 2.4; 

(c) bringing onto the Condensate Area all materials, equipment and other chattels that 
Creative Energy reasonably requires or desires for any of the foregoing purposes; 
and 

(d) generally doing all acts, things and matters that, in the reasonable opinion of 
Creative Energy, are necessary, convenient or incidental to the exercise of the 
rights granted pursuant to this Section 2.4. 

PavCo shall be entitled to recapture and use excess heat generated from the Condensate Line for 
the benefit of BC Place, subject to Creative Energy's prior approval, acting reasonably. 

2.5 License for Access and Egress 

PavCo hereby grants to Creative Energy and its successors and permitted assigns, but subject to 
the limitations set out in Section 2.6, and as a license and not as an interest in the BC Place 
Lands, a non-exclusive right to enter, pass over and repass over the BC Place Lands as 
reasonably required by Creative Energy from time to time for the purpose of access to and egress 
from the ECR Area, the ETS Area and the areas on the BC Place Lands which from time to time 
contain the Utility Services. 

2.6 Exercise of Creative Energy's Rights 

(a) Except in the event of an Emergency, Creative Energy hereby acknowledges and 
agrees that in exercising any of the rights granted to Creative Energy in Sections 
2.1 through 2.5 inclusive:  

(i) Creative Energy will not enter upon any portion of the BC Place Lands 
other than the SRW Areas without first requesting approval of such entry 
and without first receiving the prior written approval of PavCo (through a 
duly authorized representative of PavCo, to be designated for 24 hour per 



 
WSLEGAL\073373\00001\17926030v22   

Page 16 of 56 

 

day and 7 day per week contact as contemplated in the Loading and 
Access Management Plan); 

(ii) Any and all such rights or licenses of access by Creative Energy (and any 
Creative Energy Users) may only be exercised in compliance with the 
Loading and Access Management Plan, or any procedures set out or 
contemplated therein, including and acknowledging PavCo's rights and 
options to effect amendments thereto from time to time, all as set out in 
the Loading and Access Management Plan; 

(iii) Creative Energy will comply with all reasonable terms and conditions 
imposed by PavCo with respect to event loading and safety and security 
requirements for BC Place, as such terms and conditions are more 
particularly set out in any Loading and Access Management Plan 
developed under (or attached as) Schedule C, as may be amended from 
time to time; and 

(iv) Creative Energy will provide to PavCo not less than 30 days' prior written 
notice of any anticipated requirements for access to and use of the BC 
Place Lands for any vehicle or for any period not in accordance with 
access protocols set out (or to be developed and amended from time to 
time as described) in Schedule C, and PavCo will, acting in a 
commercially-reasonable manner, endeavour to accommodate all 
reasonable requests for such access and usage by Creative Energy, 
provided always that in the event of any conflict in proposed access and 
usage, priority shall be afforded to:  

(A) Creative Energy in the event of an Emergency; and 

(B) BC Place events and security in all other instances. 

(b) PavCo acknowledges and agrees that the rights granted to Creative Energy in 
Sections 2.1 through 2.5, inclusive, may be exercised by Creative Energy Users. 

(c) Creative Energy acknowledges and agrees that it will inform all Creative Energy 
Users of the requirement for obtaining written consent from PavCo under this 
Section 2.6 before exercising any of the rights afforded by subsection 2.6(b) 
above. 

(d) As contemplated in the Loading and Access Management Plan, Creative Energy 
agrees to promptly notify both PavCo’s OM and PavCo’s designated contacts 
under Section 13.2 (b) of any event of any Emergency. 

2.7 Construction of Utility Infrastructure 

(a) PavCo will, at its cost and prior to Creative Energy taking possession of the ECR 
pursuant to the terms hereof, retain and remove (or coordinate with Creative 
Energy for the removal of) any existing equipment or building systems in the 
ECR that PavCo deems critical to the operations of BC Place or wishes to salvage 
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and retain, including, without limitation, the telecommunications cabinets and 
wiring located near gridlines 25B between G and F. 

(b) Prior to the commencement of construction of the Utility Infrastructure, Creative 
Energy will be responsible to organize the removal and disposal of: 

(i) any Contaminants located in the ECR (the "Specified Contaminants"), up 
to a maximum aggregate cost of $100,000.00, and PavCo shall reimburse 
Creative Energy for any costs in excess of $100,000.00 incurred by 
Creative Energy in respect of the removal and disposal of the Specified; 
and 

(ii) any equipment, supplies or materials located in the ECR other than those 
removed by PavCo pursuant to Section 2.7 (a) above. 

(c) Creative Energy will, at its own cost and expense, design, engineer, procure, 
construct, install, commission, operate and maintain the Utility Infrastructure and 
carry out all other work permitted or required under this Agreement: 

(i) strictly in compliance with the Approved EC Plans and Specifications and 
the Approved EC Work Schedule; 

(ii) strictly in compliance with the PavCo Construction Requirements set out 
in Schedule E to this Agreement; 

(iii) in a good and workmanlike and professional manner, consistent with 
industry standards; and 

(iv) in compliance with all applicable Laws. 

(d) Prior to the commencement of construction of the Utility Infrastructure, Creative 
Energy will cause both the proposed Plans and a proposed schedule (for all work 
to be conducted by Creative Energy in respect of all Utility Infrastructure) to be 
prepared and delivered to PavCo for its review and approval (such approval not to 
be unreasonably withheld or delayed, it being acknowledged by the Parties that 
the primary purpose of such approval is to avoid any material and adverse effects 
by any proposed Utility Infrastructure on the structure or operations of BC Place) 
and if and to the extent so approved by PavCo, such Plans shall comprise the 
Approved EC Plans and Specifications and such schedule shall comprise the 
Approved EC Work Schedule. 

(e) Creative Energy will not deviate from the Approved EC Plans and Specifications 
nor the Approved EC Work Schedule in any material respect unless any such 
proposed deviation is submitted to PavCo for its review and approval, such 
approval not to be unreasonably withheld or delayed. 

(f) Without limiting the generality of the foregoing, Creative Energy will, at its sole 
expense, ensure that the physical design of the exterior façade of the ECR 
complies with all architectural and design requirements of PavCo and is 
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constructed and installed in accordance with all such architectural and design 
requirements to the satisfaction of PavCo, acting reasonably. 

(g) PavCo shall not have any duty to independently verify any information used or 
supplied by Creative Energy in the Plans and/or the Approved EC Plans and 
Specifications, nor shall PavCo have any liability or responsibility resulting from 
any such information being incorrect, inaccurate or incomplete, despite PavCo 
reviewing and providing its approval, as the owner of BC Place, of the proposed 
design, location and specifications of the Utility Infrastructure. 

(h) Following the completion of construction and installation of the Utility 
Infrastructure in accordance with the Approved EC Plans and Specifications and 
the Approved EC Work Schedule, Creative Energy will not make any alterations 
to or expansions of any such Utility Infrastructure that would result in any 
material deviation from the Approved EC Plans and Specifications (including, 
without limitation, any changes in the use of natural gas as the primary fuel 
supply for the Utility Infrastructure, except in the limited circumstances when a 
supply of natural gas is not available to Creative Energy) unless any such 
proposed alteration or expansion is first submitted to PavCo for its review and 
approval, such approval not to be unreasonably withheld or delayed. 

2.8 Utilities 

(a) PavCo will, at the expense of Creative Energy, endeavour to provide to Creative 
Energy, if available and expressed in Schedule F, the following items of service 
or connection within or relating to the ECR: 

(i) a BC Hydro sub-metered electrical supply meeting the electrical 
requirements for the ECR Plant as set out in Schedule F attached hereto, 
using the existing electrical substation located in Electrical Room #6 
("Substation C"); 

(ii) floor drain(s) in the ECR; and 

(iii) exterior ventilation for the provision of combustion air to the boilers 
forming part of the ECR Plant. 

(b) Creative Energy will be solely responsible, all at Creative Energy's cost, for 
making all arrangements with BC Hydro for, and for constructing, installing, 
maintaining, repairing, replacing and removing, all requisite electrical services to 
the ECR from Substation C, and for paying all costs related to the use thereof and 
consumption of all applicable electrical services. 

(c) Creative Energy will be solely responsible, all at Creative Energy's cost, for 
making all arrangements with the City for the provision of water services to the 
ECR, and for paying all costs related to the use thereof and consumption of all 
water. 
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(d) If Substation C serves the ECR exclusively, Creative Energy will be responsible 
for all costs or refurbishment, recommissioning, augmentation and maintenance 
of Substation C to serve the requirements of Creative Energy throughout the 
Term. 

(e) If at any time during the Term PavCo requests that Substation C serve both the 
ECR and any other components of BC Place, and if it is reasonably determined by 
independent electrical engineers or other electrical consultants engaged by each of 
PavCo and Creative Energy that Substation C can accommodate the needs of both 
the ECR and such other components of BC Place, then PavCo shall be entitled to 
have access to and to utilize Substation C for such shared usage, based on an 
equitable allocation between Creative Energy and PavCo of any costs of repair 
and maintenance of Substation C.  In the event that Substation C is reasonably 
determined to be inadequate to serve the needs of both the ECR and any other 
proposed components of BC Place, then the continued effective service of 
Creative Energy’s requirements shall take priority. 

(f) PavCo may, at its option, provide water to the ECR from rain-water recovery, 
provided that:  

(i) PavCo will pay for the cost of any metering equipment required to 
measure Creative Energy's consumption of such water; 

(ii) such rain water will be of a quality comparable to City water; and 

(iii) Creative Energy will pay to PavCo (or as PavCo directs, Creative Energy 
will pay directly) all water charges applicable to the ECR on the basis of 
metered consumption by Creative Energy, and such charges for water 
services will be payable on a quarterly basis at a basic rate equal to the 
rate charged by the City for the consumption of water, including rates 
imposed in respect of sewer services. 

(g) Except as provided in Sections 2.7 (h) and 2.8 (a) through (f), Creative Energy 
will not use any building, mechanical, electrical systems or equipment contained 
in BC Place, or install, or instruct the installation of any additional systems or 
equipment, for the provision of Utility Services without first obtaining PavCo's 
written consent to same, which consent will not be unreasonably withheld or 
delayed, and Creative Energy will reimburse PavCo in respect of any costs 
incurred by PavCo in connection with the installation or use of any such building, 
mechanical, electrical systems or equipment. 

2.9 Access to ECR by PavCo 

PavCo shall be entitled, upon reasonable notice (except in the exercise of security functions for 
building and human safety) to, and with the consent of Creative Energy (except in the exercise of 
security functions for building and human safety), which consent will not be unreasonably 
withheld, delayed or conditioned, to access the ECR for the purpose of undertaking inspections, 
repairs, maintenance and improvements to BC Place and ensuring building and human safety of 
BC Place and its attendees, or to ensure that Creative Energy is in compliance with its covenants 
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hereunder, provided that such access will not interfere with Creative Energy's authorized use of 
the ECR or materially interrupt the operation of the ECR Plant. Any such access into the ECR 
shall be at the risk of those exercising such rights of entry. 

In accessing the ECR, PavCo agrees to comply with the reasonable conditions imposed by 
Creative Energy for the protection of the ECR Plant and the continued operation thereof, 
including requirements for escorted access.  Prior to accessing the ECR for the purpose of 
undertaking repairs, maintenance and improvements to BC Place and as a condition of Creative 
Energy's consent for access to the ECR, PavCo will submit to Creative Energy PavCo's plans of 
any proposed work within the ECR Area or impacting on the ECR Plant, which plans will 
include a proposed work schedule for any access to the ECR and the particulars of any 
anticipated interruption to power or other Utility Services which may impact the operation of the 
ECR Plant. 

2.10 Alterations by PavCo 

Nothing contained in this Agreement or otherwise will limit any rights and discretion of 
PavCo to:  

(a) alter, add to, subtract from, renovate, construct improvements to, rearrange, build 
additional storeys on and construct additional facilities adjoining or near BC 
Place; or  

(b) demolish, redevelop or relocate the facilities and improvements comprising BC 
Place or erected on the BC Place Lands, provided that notwithstanding anything 
contained in this Section 2.10, except as set out in Section 2.11: 

(i) PavCo shall have no right to relocate, demolish or redevelop all or any 
part of the ECR; 

(ii) PavCo shall ensure that Creative Energy has access to the ECR at all times 
during any such alteration, demolition or redevelopment and after the 
completion thereof, and 

(iii) PavCo shall use commercially-reasonable efforts to minimize interference 
with Creative Energy's use of the ECR Plant or interrupt the operation of 
the ECR Plant. 

If all or any part of BC Place or the BC Place Lands is altered, demolished or 
redeveloped during the Term, Creative Energy will be responsible, at its cost, for making 
such structural changes and upgrades to the ECR and the Flues as may be required to 
ensure the ECR and the Flues can stand alone and continue to function without the 
support of BC Place and for making all arrangements for the installation of replacement 
Utility Services. 

2.11 Creative Energy as Owner 

Notwithstanding any degree of annexation or affixation, or rule of law or equity to the contrary, 
but subject to Section 6.2, PavCo acknowledges and agrees that all Utility Infrastructure 
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(including all components of the ECR Plant, but excluding any Utility Services owned by third 
party providers), and all additions or extensions thereto, will be owned by and remain the 
property of and vest in Creative Energy. 

2.12 Operation of ECR Plant 

Creative Energy will operate all Utility Infrastructure in accordance with Prudent Utility Practice 
and all applicable Laws. 

3. TERM 

3.1 Term 

The term ("Term") of this Agreement will commence on the Commencement Date and will 
continue to the 40th anniversary of the Commencement Date, unless terminated pursuant to 
provisions of this Agreement. 

PavCo and Creative Energy agree that if Creative Energy is not then in default of any of its 
obligations under this Agreement, Creative Energy may, by delivery of written notice to PavCo 
at any time not later than seventy (70) months prior to the expiration of the Term, request that 
PavCo consider (in PavCo’s sole and unfettered discretion) the granting of a renewal or 
extension of this Agreement for such period of time and upon such modified or additional terms 
as PavCo may require and as PavCo and Creative Energy may (in their respective unfettered 
discretion) agree upon.  Upon receipt of the foregoing notice from Creative Energy requesting 
that PavCo consider the granting of a renewal or extension of this Agreement, PavCo will notify 
Creative Energy by no later than sixty-six (66) months prior to the expiration of the Term as to 
whether PavCo is willing (in PavCo’s sole and unfettered discretion) to grant any renewal or 
extension of this Agreement, and if so, the period of time of such renewal and any modified or 
additional terms to this Agreement PavCo would require as a condition to such renewal or 
extension.  If PavCo delivers written notice confirming PavCo’s willingness to consider any 
renewal or extension of this Agreement, the parties will enter into discussions and negotiations to 
endeavour to finalize a formal agreement expressly renewing or extending the Term of this 
Agreement (a “Renewal Agreement”), however no agreement to renew or extend this 
Agreement will exist unless and until Creative Energy and PavCo will, each in their respective 
unfettered discretion, have executed a Renewal Agreement on or before the date which is sixty 
(60) months prior to the expiration of the Term.  

For greater certainty, Creative Energy acknowledges that:  

(a) Creative Energy has no rights or options to renew this Agreement or to extend the 
Term unless PavCo otherwise expressly agrees in writing to any such renewal or 
extension following receipt of a request from Creative Energy as contemplated in 
this Section 3.1 above; 

(b) PavCo may consider any such request in its sole and unfettered discretion and 
PavCo shall have no obligations to agree to any request or proposal for any 
renewal of this Agreement nor any extension of the Term; and 
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(c) if PavCo and Creative Energy, each in their respective unfettered discretion, have 
not executed a Renewal Agreement on or before the date which is sixty (60) 
months prior to the expiration of the Term, then, unless PavCo and Creative 
Energy otherwise expressly agree, this Agreement will terminate upon the expiry 
of the Term. 

4. ANNUAL FEE AND OTHER PAYMENTS 

4.1 Annual Fee 

Creative Energy will pay PavCo an annual fee (the "Annual Fee") for the use of the ECR in 
accordance with the provisions of this Agreement, which Annual Fee shall be payable in equal 
monthly instalments commencing on the first day of the month following the Commencement 
Date, in accordance with Schedule B. 

The Annual Fee will thereafter be adjusted in respect of each successive Five Year Period as set 
out in Schedule B. 

4.2 Taxes 

(a) If Taxes are assessed by the Taxing Authority directly on the ECR Area or the 
ECR Plant, Creative Energy will pay to PavCo (or, if directed to do so by PavCo, 
Creative Energy shall pay directly to the Taxing Authority) the greater of: 

(i) $124,630.74 (as adjusted in accordance with Schedule B), to be increased 
effective as of the beginning of every Five Year Period, starting on the 
fifth anniversary of the Commencement Date, in proportion to the 
percentage change in the CPI over the CPI existing as of the 
commencement of the preceding Five Year Period up to the last day of the 
last calendar month immediately prior to each respective Adjustment 
Date; and 

(ii) the Taxes so assessed. 

(b) If Taxes are assessed by the Taxing Authority directly on the ECR Area or the 
ECR Plant, the Parties will take all reasonable steps to cause the Taxing Authority 
to prepare a separate Taxes assessment in respect of the ECR Area and the ECR 
Plant and to cause all Taxes assessments in respect of the ECR Area and the ECR 
Plant to be addressed directly to Creative Energy. Upon receipt of any such Taxes 
assessment, Creative Energy will pay the invoiced Taxes to the Taxing Authority 
on or before the due date and, within two (2) Business Days thereafter, will 
provide evidence of such payment to PavCo. If any such Taxes assessment is 
directed to PavCo, PavCo will forward it to Creative Energy and Creative Energy 
will pay the invoiced Taxes to the Taxing Authority on or before the due date and, 
within two (2) Business Days thereafter, will provide evidence of such payment to 
PavCo.   
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(c) The amount of Taxes so assessed will be deducted from the amount payable by 
Creative Energy on account of the Annual Fee, up to a maximum deduction equal 
to the amount set out in Section 4.2(a)(i) (as increased from time to time).   

(d) If the amount of Taxes so assessed is less than the amount set out in Section 
4.2(a)(i), Creative Energy will pay the difference between the amount set out in 
Section 4.2(a)(i) (as increased from time to time) and the amount of Taxes so 
assessed directly to PavCo, as part of the Annual Fee. 

4.3 Payment for Irregular Periods 

The Annual Fee and all other amounts payable by Creative Energy under this Agreement will 
accrue from day to day and, if for any reason it becomes necessary to calculate the Annual Fee or 
any other such amounts for irregular periods of less than one month or year, as may be 
applicable, an appropriate pro-rata adjustment will be made on a daily basis. 

4.4 Sales Taxes 

Creative Energy will pay the applicable Sales Taxes to PavCo (or as may be otherwise required 
by applicable Laws) on any payment of the Annual Fee and all other amounts payable by 
Creative Energy under this Agreement, which payment will be made to PavCo (or as may be 
otherwise required by applicable Laws) at the same time as the amounts to which Sales Taxes 
apply are payable under this Agreement. 

4.5 Insurance Premiums 

If the conduct of the business in, or use or manner of use of, the Utility Infrastructure or any part 
thereof by Creative Energy, causes or results in any increase in premiums or deductible 
payments for any insurance carried by PavCo with respect to BC Place, or prudently required to 
be carried by PavCo owing to the construction or operation of the ECR Plant contrary to this 
Agreement (including, but not limited to, boiler and machinery, business interruption, event 
cancellation, or insurance against loss arising from the operation of BC Place), Creative Energy 
will pay any such increase in premiums or deductible payments promptly upon receipt from 
PavCo of written request and reasonable evidence of same.  PavCo will investigate the feasibility 
of obtaining a policy or policies of insurance in its name to cover any potential losses of profits 
or consequential or economic losses suffered by PavCo through any nuisances affecting BC 
Place operations and/or BC Place events and caused by exceedances of Technical Performance 
Maximum Thresholds (“Consequential Loss Insurance”), and if such insurance is available: 

(a) PavCo will advise Creative Energy of the premium and deductible payments 
thereunder, together with any other information relating to such insurance as is 
reasonably requested by Creative Energy; and  

(b) if required by Creative Energy, PavCo will obtain and maintain the Consequential 
Loss Insurance throughout the term of this Agreement and Creative Energy will 
pay the premiums and deductible payments under the Consequential Loss 
Insurance in accordance with this Section 4.5. 
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4.6 No Cost to PavCo 

Creative Energy acknowledges and agrees that it is intended that PavCo will not be responsible 
during the Term for any costs, charges, expenses or outlays of any nature whatsoever in respect 
of the ECR Area or the ECR Plant, excepting only as expressly provided herein. 

5. CREATIVE ENERGY INDEMNITY 

5.1 Creative Energy Indemnity 

Except as expressly provided in the Services Agreement in respect of the limitation of Creative 
Energy’s liability in relation to the Energy Transfer Station, and without limiting any other 
obligation of Creative Energy provided herein, Creative Energy will indemnify, defend, and save 
harmless the PavCo Group from any and all liabilities, actions, damages, claims, losses, costs, 
orders, fines, penalties, and expenses (including the full amount of all legal fees and expenses on 
a solicitor and own-client basis) which may be paid by, incurred by, or asserted against the 
PavCo Group or any one or more of them, arising from or in connection with:  

(a) the occupancy or use by Creative Energy of the SRW Areas or any part thereof; 

(b) any breach of this Agreement by Creative Energy; or 

(c) any negligence or wilful misconduct perpetrated by Creative Energy or any 
Person for whom it is in law responsible. 

5.2 Survival 

The provisions of this Section 5 will survive the expiry or earlier termination of the Term. 

6. TERMINATION 

6.1 Termination for Creative Energy Default 

(a) Creative Energy will be in default under this Agreement ("Creative Energy 
Default") if: 

(i) it passes a resolution for its winding-up or dissolution and its right, title 
and interest in this Agreement is not assigned to another entity, or it is 
adjudged bankrupt or insolvent by a court of competent jurisdiction, 
commences or consents to the institution of bankruptcy proceedings, 
proposes a compromise or an arrangement, files any petition seeking 
reorganization, arrangement, composition, liquidation or similar relief for 
itself, has a receiver or a receiver-manager appointed with respect to its 
affairs, or makes a general assignment for the benefit of its creditors under 
any Law relating to bankruptcy, insolvency or other relief for or against 
debtors generally; or 

(ii) it fails to pay the Annual Fee, or any other amount owing by Creative 
Energy hereunder, as required within thirty (30) days' notice in writing 
from PavCo; or 
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(iii) it is in breach of a material term, covenant, agreement, condition or 
obligation under this Agreement, or it is in breach of multiple terms, 
covenants, agreements, conditions or obligations under this Agreement 
which in the aggregate are material, and fails to cure such default within 
thirty (30) days after receipt of written notice thereof from PavCo or, if 
such default is not capable of being cured within such thirty (30) day 
notice period, fails to commence in good faith the curing of such default 
forthwith upon receipt of written notice thereof from PavCo or, having so 
commenced, fails to diligently pursue the curing of such default until 
cured. 

(b) In the event of a Creative Energy Default, PavCo may at its option and without 
liability therefor or prejudice to any other right or remedy PavCo may have, 
terminate this Agreement by written notice to Creative Energy. 

6.2 Treatment of Utility Infrastructure on Expiry or Earlier Termination 

(a) Upon the termination of this Agreement, Creative Energy will, if so directed by 
PavCo in writing, at its cost and expense remove the Utility Infrastructure or any 
portion thereof as directed by PavCo from the SRW Areas, whether or not affixed 
to the SRW Areas. If despite PavCo's written direction Creative Energy does not 
remove the Utility Infrastructure from the SRW Areas within sixty (60) days after 
termination of this Agreement, PavCo may do so and Creative Energy will be 
responsible for the cost of such removal and for any necessary storage charges. 
PavCo will not be responsible for any damage caused to the Utility Infrastructure 
by reason of such removal. Upon removal of the Utility Infrastructure by PavCo, 
PavCo may sell, destroy or dispose of the Utility Infrastructure without any 
compensation to Creative Energy. 

(b) To the extent Creative Energy removes Utility Infrastructure from any of the 
SRW Areas pursuant to Subsection 6.2 (a), Creative Energy will restore all SRW 
Areas to the reasonable satisfaction of PavCo, leaving the SRW Areas in a clean 
and neat condition, and PavCo will provide Creative Energy with reasonable 
access to the SRW Areas for such purposes. If Creative Energy does not so 
restore the SRW Areas, PavCo may do so and Creative Energy will be responsible 
for all associated costs. 

(c) To the extent any Utility Infrastructure is left within any SRW Areas pursuant to 
Subsection 6.2 (a), title to such Utility Infrastructure will be deemed to vest in 
PavCo without any compensation to Creative Energy and, in the event such 
Utility Infrastructure or any portion thereof is not yet operational, at PavCo's 
option and written request Creative Energy will deliver to PavCo any equipment 
and work product in the possession or control of Creative Energy relating to such 
non-operational Utility Infrastructure as required to permit PavCo (at PavCo's 
option) to complete the installation of and operate such Utility Infrastructure, and 
title to such equipment and work product will be deemed to vest in PavCo without 
any compensation to Creative Energy. 
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6.3 Termination of Services Agreement 

If the Services Agreement is terminated for any reason prior to the expiry of the Term thereof, 
the rights granted to Creative Energy in Section 2.2 herein will terminate, and Creative Energy 
will forthwith take all steps which are required to discharge the statutory right of way granted in 
Section 2.2 from title to the BC Place Lands. 

6.4 Survival of Obligations 

Upon the expiry of the Term or other termination of this Agreement, all claims, causes of action 
or other outstanding obligations remaining or being unfulfilled as at the date of expiry or 
termination and all of the provisions of this Agreement relating to the obligation of either of the 
Parties to perform actions or to account to or to indemnify the other and pay to the other any 
monies owing as at the date of expiry or termination in connection with this Agreement will 
survive such expiry or termination. 

6.5 Discharge 

On the expiry or earlier termination of this Agreement, Creative Energy will, promptly and 
without cost to PavCo, forthwith take all steps which are required to discharge all statutory rights 
of way granted in Article 2 from title to the BC Place Lands. 

7. ENVIRONMENTAL MATTERS 

7.1 Creative Energy Environmental Covenants 

(a) Creative Energy will comply with Environmental Laws in its use and occupation 
of the SRW Areas and, without limiting the generality of the foregoing, Creative 
Energy will not, except in compliance with Environmental Laws: 

(i) install or use in the Utility Infrastructure or on, in or under the SRW Areas 
or any adjacent property any materials, equipment or apparatus, the 
installation, use or storage of which is likely to cause the generation, 
accumulation or migration of any Contaminants; or 

(ii) use or allow the use of the SRW Areas to dispose of, handle or treat any 
Contaminants in a manner in whole or in part that violates Environmental 
Laws or causes the SRW Areas or any adjacent property to become a 
Contaminated Site. 

(b) Creative Energy will remediate, and will be responsible (at its sole expense) for 
the remediation, in accordance with Environmental Laws, of any and all 
Contaminants relating to the SRW Areas for which Creative Energy is liable 
pursuant to Paragraph 7.2. 

7.2 Creative Energy Environmental Liability 

(a) Creative Energy acknowledges and agrees that it is and will be liable (and that 
PavCo is not and will not under any circumstances whatsoever be liable) for any 
and all liabilities, actions, damages, claims (including remediation cost recovery 
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claims), losses, costs, orders, fines, penalties and expenses whatsoever (including 
all consulting and legal fees and expenses on a solicitor-client basis and the costs 
of investigation, removal, treatment, storage and disposal of Contaminants and 
remediation of the SRW Areas and any affected adjacent property) which may be 
paid by, incurred by or asserted against any member of the PavCo Group to the 
extent the same arise from: 

(i) any breach of or non-compliance with the provisions of Section 7.1 by 
Creative Energy; or 

(ii) any Release or alleged Release of any Contaminants at or from the SRW 
Areas as a result of Creative Energy's negligent act or omission, provided 
that Creative Energy will not in any way be responsible for the presence of 
any Contaminants on, in or under the SRW Areas, except to the extent 
arising from a breach of or non-compliance with the provisions of Section 
7.1 by Creative Energy. 

(b) Creative Energy hereby releases and forever discharges the PavCo Group from 
and against any and all claims, claims for remediation costs, demands, actions, 
causes of action and suits which any member of the Creative Energy Group has or 
may hereafter have or bring against any member of the PavCo Group for or by 
reason of, or arising from, any of the matters referred to in Subsection 7.2 (a). 

7.3 Private Agreement 

The Parties acknowledge and agree that the provisions of this Agreement constitute an 
agreement between them that is a private agreement respecting liability for Contaminants on, in, 
migrating from or discharged from the SRW Areas, and any Contamination of adjacent 
properties resulting from such Contamination, and the remediation thereof, as contemplated in 
the Environmental Management Act (British Columbia).  

The Parties also acknowledge and agree that PavCo is subject to the Freedom of Information and 
Protection of Privacy Act of BC with respect to the subject matter of this Agreement. 

7.4 Survival 

Notwithstanding anything to the contrary in this Agreement, the covenants, acknowledgements, 
agreements and releases granted in this Article 7 will survive the expiry or termination of this 
Agreement. 

8. FURTHER COVENANTS 

8.1 PavCo's Covenants 

PavCo covenants and agrees with Creative Energy that PavCo will report to Creative Energy any 
malicious damage or damage to the ECR Plant of which it becomes aware. 
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8.2 Creative Energy's Covenants 

In addition to the other obligations set out in this Agreement, Creative Energy covenants and 
agrees with PavCo at all times and from time to time as follows. 

(a) Continued Existence. Creative Energy will maintain its status in good standing 
with the Registrar of Companies at all times while this Agreement remains in 
effect. 

(b) Compliance with Laws. Creative Energy will, at its sole cost and expense, abide 
by and comply with all applicable Laws (including Environmental Laws) and 
Permits in discharging its obligations hereunder and will maintain in good 
standing all Permits required in connection with the operation of the ECR Plant. 

(c) Use of the SRW Areas. Creative Energy will use the SRW Areas only for the 
purposes respectively set out in Sections 2.1, 2.2, 2.3 and 2.4, and for no other 
purposes without the prior written consent of PavCo, which consent may be 
unreasonably or arbitrarily withheld. 

(d) Nuisance and Waste. Creative Energy will keep the SRW Areas in a reasonably 
tidy and clean condition and Creative Energy shall not to do anything on the SRW 
Areas which may be or may become a nuisance or danger to PavCo or to any 
other users of the BC Place Lands or to any equipment, works, structures, 
installations or other property of any of them on, under or in the BC Place Lands 
and shall not to commit any waste upon the SRW Areas. If any smoke, ash or 
other emissions of any kind generated by any Utility Infrastructure stains or soils 
any portion of the BC Place Lands or any works, structures, installations or other 
property located on the BC Place Lands, Creative Energy will promptly and 
diligently undertake and complete any actions as PavCo may reasonably 
determine to be necessary to stop and prevent any such staining or soiling and 
Creative Energy shall bear all costs incurred by PavCo to remove or replace any 
such staining and/or soiling. 

(e) Signage and Advertising.  

(i) Creative Energy will not erect or place any signs or advertising of any 
nature or kind whatsoever on the ECR Area without first obtaining 
PavCo's written approval (which shall not be unreasonably or arbitrarily 
withheld) and without complying with all sign restrictions imposed by 
PavCo and any Governmental  Authority having jurisdiction.  
Notwithstanding the foregoing, Creative Energy will be entitled at its 
expense to have its name and logo shown upon the exterior façade of the 
ECR, in a location to be approved by PavCo, acting reasonably. 

(ii) PavCo, at its cost and expense, will be permitted to place or arranged to be 
placed signs and advertising on the exterior façade of the ECR, provided 
that: 
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(A) Creative Energy will have the right to review and approve the 
content of the signs and advertising to be posted on the exterior 
façade of the ECR, provided that Creative Energy will only be 
permitted to refuse its approval of any such signs or advertising if 
the content thereof refers to any Person which Creative Energy, 
acting reasonably, deems to be a competitor; 

(B) PavCo will maintain the exterior façade of the ECR in a clean and 
tidy condition; and 

(C) PavCo will be entitled to retain all revenues generated from any 
such signs or advertising. 

(f) Clear Builders Liens.  Creative Energy will use commercially reasonable efforts 
to ensure that no claim of builders lien or any other statutory lien is registered 
against title to the BC Place Lands, and if any such lien should be registered 
against the BC Place Lands as a result of any act or failure to act on the part of 
any Creative Energy User, Creative Energy hereby agrees to indemnify and hold 
harmless PavCo with respect to such lien, and to expeditiously take all necessary 
steps to remove any such lien from title to the BC Place Lands forthwith upon 
notice by PavCo. If Creative Energy fails to take such necessary action within ten 
(10) Business Days after receipt of notice from PavCo, PavCo may take all 
necessary action to remove the same in the name of Creative Energy and Creative 
Energy agrees to indemnify PavCo for any and all costs, charges or expenses with 
respect to the same, including solicitor's fees on an indemnity basis and to pay to 
PavCo, as applicable, promptly upon demand, all such costs, charges and 
expenses within ten (10) Business Days after notice from PavCo of the same. If 
Creative Energy bona fide intends to contest any lien or claim of the nature 
described above Creative Energy will notify PavCo of such intention within five 
(5) days after Creative Energy learns of such lien or claim and Creative Energy 
will promptly provide security in favour of either PavCo or the claimant for the 
payment thereof which is reasonable and satisfactory to PavCo. PavCo will be 
entitled to take, and to require Creative Energy to take or cause to be taken, all 
steps available to cause any lien or claim of lien filed against title to the BC Place 
Lands to be discharged therefrom provided that such steps do not materially 
prejudice or unreasonably interfere with Creative Energy's position in the dispute. 
If Creative Energy fully complies with the foregoing requirements as to 
indemnification and security, it will not be in default under this Section 8.2, and 
PavCo will not satisfy, discharge or pay, or cause Creative Energy to satisfy, 
discharge or pay such lien or claim until the same becomes legally due and 
payable and is required to be paid by statute or by order of a court or other 
competent tribunal, in which case Creative Energy will satisfy and discharge, or 
cause to be satisfied or discharged, such lien or claim and all penalties, interest 
and costs in connection therewith. The satisfaction and discharge of any such lien 
or claim will be made before execution is had upon any judgement rendered 
thereon and before commencement of any proceeding on account thereof 
subsequent to judgement to dispose of the interest of PavCo in the BC Place 
Lands or any improvement thereon. In the event of any such contest and without 
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limiting Section 5.1, Creative Energy will protect and indemnify PavCo against 
all loss, cost, expense and damage resulting therefrom. 

(g) Repair. Creative Energy will maintain in a good and workmanlike manner all 
Utility Infrastructure and, in the event of any damage or destruction to the Utility 
Infrastructure or any part thereof, Creative Energy will promptly repair, replace or 
rebuild the Utility Infrastructure. 

(h) Work Schedule Approval. Prior to commencing any work within the SRW Areas 
in connection with the initial construction and installation of the Utility 
Infrastructure, Creative Energy will provide PavCo with no fewer than five (5) 
days' written notice of the proposed work and location within the SRW Areas, as 
well as estimated commencement and completion times. If within three (3) days 
of PavCo's receipt of such notice it requests in writing that Creative Energy 
reschedule such proposed work for a bona fide reason (such as, without limitation, 
a conflicting special ceremony or event or scheduled maintenance or repair to BC 
Place), Creative Energy will reschedule such work to accommodate PavCo's 
request. 

(i) Survey Plan of Utility Infrastructure. Within six months of substantial completion 
of the construction and installation of the ECR Plant and the Energy Transfer 
Station, Creative Energy will obtain, at its sole cost, one or more registrable 
volumetric survey plans showing the location of the installed ECR Plant and the 
Energy Transfer Station, such plans to be satisfactory to PavCo, acting 
reasonably. Following PavCo's approval of such survey plans, if and to the extent 
that the as-built locations of the ECR Plant and/or the Energy Transfer Station 
require any material changes to the locations of any of the SRW Areas, then 
Creative Energy will arrange, at its sole cost, for the preparation of a modification 
of this Agreement and one of more accompanying Reference Plans of Statutory 
Right of Way (satisfactory to PavCo, acting reasonably) to replace the SRW 
Reference Plans (as defined in this Agreement) and both parties shall execute, in 
registrable form, such modification of this Agreement to allow such modification 
and such substitute Reference Plans of Statutory Right of Way to be registered at 
the Vancouver Land Title Office for the purposes of redefining and confirming 
the as-built locations and dimensions of the SRW Areas. 

(j) No Exceedance of Technical Performance Operating Thresholds. Creative Energy 
expressly agrees that neither the construction nor the repair, maintenance or 
operation of any of the Utility Infrastructure will generate any noise, smoke, 
vibration or odour exceeding the Technical Performance Operating Thresholds, 
and if at any time during the Term any such Technical Performance Operating 
Thresholds are exceeded for a period of 60 or more consecutive days, Creative 
Energy will promptly, diligently and at Creative Energy’s sole cost, undertake and 
complete all such measures as required (to the satisfaction of PavCo, acting 
reasonably in determining measures required to avoid material and adverse effects 
by any such exceedances upon the structure and/or operations of BC Place) to 
mitigate and eliminate any and all such exceedances.  
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Creative Energy expressly agrees that: 

(i) such measures required by PavCo may include the immediate cessation, 
suspension or delay by Creative Energy of any construction activities 
causing any such exceedances until such time as the exceedances will not 
materially and adversely affect BC Place operations; 

(ii) to the extent feasible to eliminate exceedances of any Technical 
Performance Operating Thresholds following completion of construction 
and commissioning of the ECR Plant, and to the extent permitted by 
Governmental Authorities regulating the ECR Plant, Creative Energy will 
endeavour to reduce its operations within the ECR Plant until such time as 
the exceedances will not materially and adversely affect BC Place 
operations; and 

(iii) the limitations in Section 10.1 will not apply to any losses of profits or 
consequential or economic losses suffered by PavCo through any 
nuisances affecting BC Place operations and/or BC Place events and 
caused by exceedances of Technical Performance Maximum Thresholds: 
PROVIDED THAT (without limiting PavCo’s rights to recoveries under 
insurance policies to be obtained and maintained by PavCo for the benefit 
of PavCo or the PavCo Group) PavCo agrees that the quantum of claims 
which may be made and advanced by PavCo against Creative Energy for 
uninsured losses suffered by PavCo in respect of nuisances affecting any 
single BC Place event and caused by exceedances of the Technical 
Performance Maximum Thresholds shall be limited to the sum of 
$750,000, increased in proportion to the cumulative increases in the 
Vancouver All-Items Consumer Price Index, as published by Statistics 
Canada from December 31, 2017 until the final day of the month 
preceding the date of any relevant uninsured loss suffered by PavCo 
through the effects of any such nuisances on BC Place events. 

Notwithstanding the foregoing, if during the construction or commissioning of the 
ECR Plant and from time to time during the testing and maintenance thereof, it is 
anticipated that the Technical Performance Maximum Thresholds will be 
temporarily exceeded, Creative Energy will deliver not less than 10 Business 
Days’ notice of such anticipated exceedance of any Technical Performance 
Maximum Threshold to PavCo together with reasonable details thereof, and shall 
only undertake such specified commissioning, testing or maintenance activities 
anticipated to cause any such exceedances after the approval thereof by PavCo, 
acting reasonably, and during mutually agreed upon times, each party acting 
reasonably. 
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9. INSURANCE 

9.1 Creative Energy Insurance 

Creative Energy (or Creative Energy's prime engineering consultant in the case of Subsection 
9.1(g)) will obtain and maintain at its own expense throughout the term of this Agreement the 
following insurance coverage: 

(a) Comprehensive General Liability Insurance against claims for personal injury, 
death or property damage, covering its operations, in an amount which is not less 
than $20 million per occurrence including Tenants Legal Liability insurance in an 
amount which is not less than $5 million per occurrence and 24 months’ 
completed operations coverage; 

(b) Wrap-up liability insurance covering PavCo, as owner, and all consultants, project 
manager, general contractor  and all subcontractors  against claims for personal 
injury, death or property damage including, cross liability, 24 months’ completed 
operations coverage in an amount which is not less than $20 million per 
occurrence; 

(c) All Risks Builder's Risk insurance covering the ECR Plant prior to the completion 
of the construction thereof against all risks perils included in such policies 
affecting similar properties in British Columbia with extended or additional perils 
supplemental coverage as would be insured against by a prudent owner in an 
amount which is not less than 100% of the replacement cost thereof, including 
soft costs, delay in start-up coverage of not less than $5 million, boiler and 
machinery extension including testing and commissioning; 

(d) Boiler and Machinery Insurance with limits for each accident in an amount which 
is not less than the full replacement cost of all boilers, pressure vessels, heating, 
ventilating and air-conditioning equipment and miscellaneous electrical apparatus 
owned or operated by Creative Energy on the BC Place Lands, including testing 
and commissioning, including profits business interruption coverage of not less 
than $15 million per occurrence subject to a 36 month period of indemnity; 

(e) Property Insurance insuring the Utility Infrastructure against perils normally 
included in a standard "all risk" policy, in an amount equal to 100% of the current 
replacement cost of the ECR Plant, and adjusted at least annually to reflect 
changes in replacement value due to inflation or other factors; including profits 
business interruption coverage of not less than $15 million per occurrence, subject 
to 36 month period of indemnity; 

(f) a standard automobile policy including standard contractual liability endorsement 
against claims for bodily injury, death and damage to property, in an amount of 
not less than $5 million per occurrence and in the aggregate; and 

(g) errors and omissions liability insurance for a value of not less than $5 million per 
occurrence and in the aggregate throughout the design and construction phase of 
the Utility Infrastructure. 
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9.2 Responsibility 

Creative Energy will be responsible for the full amount of all premiums and deductibles required 
under Section 9.1. Unless otherwise stipulated, all policies required must be effective at the 
Commencement Date and must, to the extent obtainable, provide that the insurance will not be 
cancelled without the insurer giving a least thirty (30) days written notice to PavCo. Insurance 
will be purchased from reputable insurers registered and licensed to underwrite insurance in 
British Columbia.  

Where Creative Energy fails to comply with requirements of Section 9.1 or this Section 9.2, 
PavCo may take all necessary steps to effect and maintain the required insurance coverage at 
Creative Energy's expense. 

The limitations set out in Sections 8.2 (j) and 10.1 of this Agreement shall not limit the rights of 
PavCo to make claims nor to recover proceeds under any of the forms of insurance required to be 
obtained and maintained for the benefit of PavCo under this Agreement. 

9.3 Evidence of Insurance 

Creative Energy will deliver or cause to be delivered to PavCo (prior to the Commencement 
Date and at least annually thereafter but also as requested by PavCo from time to time) written 
evidence in the form of a certificate by the insurer or its agent or certified copy of an insurance 
policy issued by the insurer of all insurance policies required to be obtained and maintained by 
Creative Energy under this Article 9 and any amendments, modifications or replacements 
thereof. 

9.4 Additional Insured 

Creative Energy will ensure that PavCo (including the PavCo Group) is an additional insured (as 
“B.C. Pavilion Corporation”) under the insurance to be obtained and maintained pursuant to 
Subsections 9.1(a), (d) and (e), and further that the insurer will waive all rights of subrogation 
against PavCo and PavCo Group.  

PavCo may, at its option, reasonably exercised and with seven (7) days’ notice, require 
additional parties to be named as additional insureds under the policies referred to in Subsections 
9.1(a), (d) and (e), or require increases in all or any such amounts of insurance. 

9.5 Creative Energy to Insure Own Property 

Creative Energy acknowledges that: 

(a) PavCo does not and will not insure Creative Energy’s property; 

(b) Creative Energy has been advised to insure its property while any such property is 
on or about the BC Place Lands; 

(c) if Creative Energy omits to so insure its property, it shall do so at its own risk and 
PavCo shall not be liable for any loss or damage to such property no matter how 
or by whom caused; and 
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(d) any insurance policies obtained by Creative Energy for its own property shall 
contain a waiver of subrogation in favour of PavCo. 

10. LIABILITY 

10.1 Consequential Loss 

Notwithstanding anything to the contrary in this Agreement (but subject to Section 8.2 (j) (iii) 
and without limiting PavCo's rights to claim and recover payments in respect of all losses and 
damages under any policies of insurance to be obtained and maintained by PavCo for PavCo's 
benefit under this Agreement), in no event will either Party be liable to the other Party for any 
indirect or consequential loss, cost or expense whatsoever, including any loss of profits, revenues 
or other economic loss, suffered by the other Party or its Affiliates or their respective officers, 
directors, shareholders, employees, contractors, agents, successors or permitted assigns. 

11. FORCE MAJEURE 

11.1 Suspension/Extension through Force Majeure 

Subject to the other provisions of this Article 11, if either Party is unable or fails by reason of the 
occurrence and continuation of any event of Force Majeure to perform, in whole or in part, any 
of its respective obligations or covenants set out in this Agreement (except an obligation or 
covenant to pay), such inability or failure will be deemed not to be a breach of such obligation or 
covenant and the obligations of both Parties under this Agreement will be suspended to the 
extent reasonably necessary during the continuation of any inability or failure so caused by such 
Force Majeure. 

Any Party so hindered or delayed by an event of Force Majeure shall promptly advise the other 
Party of the cause and effects of any such event, and shall act diligently and take all reasonable 
steps to remove such cause or to mitigate the effects of any such event of Force Majeure in the 
achievement of any of its respective obligations under this Agreement.  

For the purposes of this Article 11, a Party is deemed to have control over the actions or 
omissions of those Persons to which it, its agents, contractors or employees, have delegated, 
assigned or subcontracted its obligations and responsibilities. 

11.2 Exceptions 

Neither Party will be entitled to the benefit of Section 11.1 under any of the following 
circumstances: 

(a) to the extent that the inability or failure was caused by the negligence or 
contributory negligence of the Party claiming Force Majeure; 

(b) to the extent that the inability or failure was caused by the Party claiming Force 
Majeure having failed to diligently attempt to remedy the condition or to resume 
the performance of such covenants and obligations with reasonable dispatch; 
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(c) if the inability or failure was caused by lack of funds by the Party claiming Force 
Majeure or is in respect of any amount due by the Party claiming Force Majeure 
hereunder; or 

(d) unless, as soon as possible after the happening of the occurrence relied upon or as 
soon as possible after determining that the occurrence was in the nature of Force 
Majeure and would affect the claiming Party's ability to observe or perform any of 
its covenants or obligations under this Agreement, the claiming Party will have 
given to the other Party notice to the effect that the claiming Party is unable by 
reason of Force Majeure (the nature whereof will be therein specified) to perform 
the particular covenants or obligations. 

11.3 Resumption of Obligations 

As soon as possible after the Force Majeure event or occurrence is remedied or discontinued, the 
Party claiming Force Majeure will give notice to the other Party of such remedy, and that such 
Party has resumed, or is then in a position to resume, the performance of its suspended covenants 
and obligations hereunder, either in whole or in part. 

11.4 Settlement of Labour Disputes 

Notwithstanding anything to the contrary in this Article 11, but subject to Section 11.2, the 
settlement of labour disputes or industrial disturbances in which a Party is involved is entirely 
within the discretion of that Party, which Party may make settlement of it at the time and on 
terms and conditions as it may deem to be advisable and no delay in making settlement will 
deprive the Party of the benefit of Section 11.1. 

12. DISPUTE  RESOLUTION 

12.1 Informal Dispute Resolution 

The Parties will make bona fide attempts to settle all disputes that may arise under, out of, in 
connection with or in relation to this Agreement by amicable negotiations and will provide frank 
and timely disclosure to one another of all relevant facts and information to facilitate such 
negotiations. 

12.2 Mediation 

If a dispute remains unresolved within fifteen (15) Business Days of either Party requesting that 
the other Party engage in negotiations to resolve the dispute in accordance with Section 12.1, the 
Parties agree to attempt to resolve such dispute by mediated negotiation with the assistance of a 
neutral person appointed by the British Columbia International Commercial Arbitration Centre 
administered under its Mediation Rules. 

12.3 Arbitration 

(a) If a dispute cannot be settled within thirty (30) days after the mediator has been 
appointed in accordance with Section 12.2, or such other period agreed to in 
writing by the Parties, the dispute may be referred to and resolved by arbitration 
before a single arbitrator. 
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(b) If the Parties cannot agree on the appointment of an arbitrator within five (5) 
Business Days, either Party may refer the matter to the British Columbia 
International Commercial Arbitration Centre, or such mediation or arbitration 
centre as may be mutually agreed upon. The arbitration will: 

(i) to the extent possible, and with the necessary modifications as determined 
by the arbitrator, be administered in accordance with the Shorter Rules for 
Domestic Commercial Arbitration or similar rules; and 

(ii) be conducted in Vancouver, British Columbia. 

(c) Notwithstanding the above, no Person will be nominated to act as an arbitrator 
who is in any way financially interested in the business affairs of either PavCo or 
Creative Energy. 

(d) If the Parties are unable to agree on an arbitrator or if the appointment of an 
arbitrator is terminated in the manner provided for in this Section 12.3, then any 
Party to this Agreement will be entitled to apply to a judge of the British 
Columbia Supreme Court to appoint an arbitrator and the arbitrator so appointed 
will proceed to determine the matter mutatis mutandis in accordance with the 
provisions of this Article 12. 

(e) Any arbitrator so appointed will issue a written award that sets forth the essential 
findings and conclusions on which the award is based. 

(f) If the arbitrator fails to render a decision within thirty (30) days following the 
final hearing of the arbitration, either Party may terminate the arbitration and a 
new arbitrator will be appointed in accordance with these provisions. 

12.4 Arbitrator's Authority 

(a) Any arbitrator appointed acting pursuant to Section 12.3 will have the authority to 
award: 

(i) monetary damages; 

(ii) interest on unpaid amounts from the date due; 

(iii) specific performance; and 

(iv) permanent relief. 

(b) The costs and expenses of the arbitration, but not those incurred by the Parties, 
will be shared equally, unless the arbitrator determines that a specific party 
prevailed. In such a case, the non-prevailing Party will pay all costs and expenses 
of the arbitration, but not those of the prevailing Party. 
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12.5 Continuation of Services 

Except as otherwise expressly provided herein, each of the Parties will perform all of its 
respective obligations under this Agreement notwithstanding the existence of any dispute that 
arises from time to time between the Parties in respect of any matter related to this Agreement or 
during the resolution of any dispute in accordance with this Article 12, except where to do so 
would threaten public health and safety or the environment.  

12.6 Injunctive Relief 

Nothing in this Article 12 will: 

(a) preclude either Party from applying to a court of competent jurisdiction for 
interlocutory or interim relief; nor  

(b) prejudice or limit PavCo’s rights and remedies to demand immediate rectification 
and elimination of exceedances of Technical Performance Thresholds under Section 8.2 (j). 

13. GENERAL 

13.1 Cooperation and Coordination 

The Parties will, upon reasonable request from the other Party, cooperate and coordinate with 
each other and with any applicable Governmental Authority to permit each Party to perform its 
respective obligations under this Agreement. 

13.2 Notices 

Any notice or other communication required or permitted to be given under this Agreement will 
be effective only  if in writing and when it is actually delivered (which delivery may be by e-mail 
transmission or other commonly-accepted electronic means) to the Party for whom it is intended 
at the following address or such other address in British Columbia as such Party may designate 
to the other Party by notice to the attention of the following persons or the successors in title or 
function of such person from time to time in writing delivered in accordance with this Section 
13.2: 

(a) if to Creative Energy: 

CREATIVE ENERGY VANCOUVER PLATFORMS INC.  
Suite 1, 720 Beatty St.  
Vancouver, British Columbia V6B 2M1 

Attention: President 
Email:  info@creativeenergycanada.com 

(b) if to PavCo: 

B.C. PAVILION CORPORATION 
Suite 200 - 999 Canada Place  
Vancouver, British Columbia V6C 3C1 
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Attention:  General Counsel 
Email:  cledingham@bcpavco.com 

Notwithstanding the foregoing, notices with respect to Force Majeure events or occurrences will 
be given in writing by e-mail or other commonly-accepted electronic transmission, or orally in 
person or by telephone (to be confirmed by e-mail or other commonly-accepted electronic 
transmission), to the person or persons designated from time to time by the Parties as the person 
or persons authorized to receive such notices. 

13.3 Time of the Essence 

Time is of the essence of this Agreement. 

13.4 Expropriation 

If during the Term the ECR Area, or any part thereof, is acquired or condemned by expropriation 
for any public or quasi-public use, then PavCo and Creative Energy may separately claim, 
receive and retain awards of compensation for the loss of their respective interests, but neither 
PavCo nor Creative Energy will have any claim against the other in respect of such loss or the 
unexpired Term. 

13.5 Late Payments 

If Creative Energy does not pay to PavCo any amount which it is required to pay under this 
Agreement within five (5) Business Days following the due date under this Agreement, such 
amount will thereafter bear interest at a rate equal to the Prime Rate plus four percent (4%) per 
annum, calculated and compounded monthly, on the first day of each month until paid. 

13.6 Governing Law 

This Agreement is governed by and will be construed in accordance with the laws of the 
Province of British Columbia and the laws of Canada applicable therein. 

13.7 Severability 

If any provision of this Agreement is determined by any court of competent jurisdiction to be 
illegal or unenforceable, that provision will be severed from this Agreement and the remaining 
provisions will continue in full force and effect so long as the economic or legal substance of the 
transactions contemplated hereby is not affected in any manner materially adverse to either of the 
Parties. 

13.8 No Waiver 

No waiver by either Party of any default by the other in the performance of any of the provisions 
of this Agreement will operate or be construed as a waiver of any other or future default or 
defaults hereunder, whether of a like or different character. 

13.9 Enurement 

This Agreement will enure to the benefit of and be binding upon the Parties and their respective 
successors and permitted assigns. 
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13.10 Entire Agreement 

This Agreement contains the entire agreement between the Parties in respect of the subject 
matter hereof and cancels and supersedes any prior written or oral agreements or understandings, 
express or implied, between the Parties. 

13.11 Further Assurances 

Each Party will execute and deliver all such further documents and do all such further things as 
may be reasonably requested by the other Party to give full effect to the intent and meaning of 
this Agreement. 

13.12 Assignment, Transfer of ECR Plant 

(a) Creative Energy will not be permitted to assign this Agreement or any of its rights 
or obligations hereunder without the consent of PavCo, which consent shall not be 
unreasonably withheld.  

(b) Subject to the consent of PavCo as described above (and subject to the approval 
of BCUC, if required), Creative Energy may assign this Agreement or any of its 
rights or obligations hereunder concurrently with the sale of the majority of its 
shares or business or its material assets to, or the amalgamation with, any Person; 
provided Creative Energy also assigns the Services Agreement or the rights and 
obligations thereunder which are relevant to the ECR Plant to the same Person at 
the same time and provided such Person is duly qualified to carry out this 
Agreement and agrees (pursuant to an agreement in form and substance 
satisfactory to PavCo) to be bound by the terms and conditions of this Agreement 
and the relevant provisions of the Services Agreement; and 

(c) Notwithstanding the foregoing, but subject to the prior approval of the BCUC if 
required, Creative Energy will be permitted to assign this Agreement or any of its 
rights or obligations hereunder concurrently with the sale or transfer of all or a 
portion of its business or its material assets to, or the merger or amalgamation 
with, any Affiliate of Creative Energy, without the consent of PavCo, provided 
that Creative Energy delivers written notice to PavCo of any such assignment 
prior to the effective date thereof and further provided that Creative Energy also 
assigns the Services Agreement or the rights and obligations thereunder which are 
relevant to the ECR Plant to the same Affiliate at the same time and provided 
such Affiliate is duly qualified to carry out this Agreement and agrees (pursuant 
to an agreement in form and substance satisfactory to PavCo) to be bound by the 
terms and conditions of this Agreement and the relevant provisions of the 
Services Agreement. 

13.13 Relationship 

Nothing in this Agreement will create a partnership or joint venture, or a relationship of landlord 
and tenant between PavCo and Creative Energy. 
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13.14 Acknowledgements of Creative Energy 

Creative Energy acknowledges and agrees as follows: 

(a) the rights granted to Creative Energy under this Agreement do not create a 
landlord and tenant relationship nor any partnership or joint venture between 
PavCo and Creative Energy; and 

(b) nothing in this Agreement will limit PavCo’s unfettered discretion to grant leases, 
statutory rights of way or any other rights, charges, licences or other interests to 
any Person or any Governmental Authority in respect of the BC Place Lands; 
provided that the exercise of such rights, charges, licences and interests do not 
unreasonably interfere (except in the case of emergencies) with the exercise of the 
rights of Creative Energy under this Agreement. 

13.15 Waiver of Rights and Powers of Expropriation 

Creative Energy expressly acknowledges and agrees, that neither Creative Energy nor any 
successor or assign of Creative Energy shall have any rights or powers of expropriation in 
respect of the BC Place Lands nor Lot 346, and if and to the extent that Creative Energy or any 
successor or assign shall have or acquire any such rights or powers, Creative Energy, on its own 
behalf and on behalf of any successor or assign, hereby waives any such rights or powers in 
respect of the BC Place Lands and Lot 346, and all or any portion thereof, and any interest 
therein. 

IN WITNESS WHEREOF the parties hereto have executed this Agreement on the Form C and 
Form D above which Forms are part hereof. 
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SCHEDULE A  
 

SRW PLAN 

 



 
WSLEGAL\073373\00001\17926030v22   

Page 42 of 56 

 

SCHEDULE B 
 

ANNUAL FEE AND FIVE YEAR PERIOD ADJUSTMENTS 

The Annual Fee during the first five year period of the Term (together with each subsequent five 
year period, a "Five Year Period") from the Commencement Date to the fifth anniversary of the 
Commencement Date, shall be in the amount of $178,376.58, subject to the adjustments set out 
below. 

Creative Energy and PavCo acknowledge and agree that the foregoing Annual Fee is calculated 
on the basis of an estimated square foot floor area of the ECR equal to 9,286 square feet and an 
estimated square foot floor area of Creative Energy’s plant to be constructed at 720 Beatty Street 
(the “720 Beatty Plant”) equal to 17,373 square feet, using the methodology set out in the 
spreadsheet entitled “Calculation of ECR Payment” as at August 24, 2017.  The Annual Fee shall 
be adjusted on the basis of the final as-built square foot floor area of the ECR, as set out in the 
volumetric survey plans for the ECR that are prepared in accordance with Section 8.2(i), and the 
final as-built square foot floor area of the 720 Beatty Plant, and such adjusted Annual Fee shall 
be the Annual Fee payable by Creative Energy for the first Five Year Period.  If the amount of 
the Annual Fee as adjusted pursuant to this paragraph is determined to be: (i) higher than 
$178,376.58, Creative Energy shall pay such deficiency to PavCo within 30 days of the 
determination of the adjusted Annual Fee; or (ii) lower than $178,376.58, PavCo shall pay such 
excess to Creative Energy within 30 days of the determination of the adjusted Annual Fee, in 
each case equitably reflecting the reduction in the Annual Fee payable during the Discounted 
Rent Period (defined below).  The amount set out in Section 4.2(a)(i) will be adjusted on a pro-
rata basis in accordance with any adjustment to the Annual Fee in accordance with this 
paragraph. 

The Annual Fee payable in each year of the first Five Year Period will be increased effective as 
of the beginning of every Five Year Period, starting on the fifth anniversary of the 
Commencement Date and continuing to the end of the Term and any renewal thereof. 

Such increases in the Annual Fee shall be calculated effective as of the first day of each Five 
Year Period (each, an "Adjustment Date"), and each such increase shall be equivalent to the 
percentage change in the CPI over the CPI existing as of the commencement of the preceding 
Five Year Period up to the last day of the last calendar month immediately prior to each 
respective Adjustment Date. 

For the purposes of this Schedule B and this Agreement, "CPI" means the Consumer Price Index 
(All Items) for the City of Vancouver, 2017=100, published by Statistics Canada or its successor, 
adjusted for any change in base year; provided that if Statistics Canada (or successor in function 
to Statistics Canada) no longer publishes such index or is no longer operated by the Government 
of Canada, then the Annual Fee will be adjusted effective as of each subsequent Adjustment Date 
based on such other price index as PavCo may substitute, acting reasonably, and in the case of 
such a substitution, PavCo shall be entitled to make all necessary conversions for such purposes. 

Notwithstanding anything herein to the contrary, during the first six months of the Term (the 
“Discounted Rent Period”), Creative Energy shall pay the Annual Fee in discounted monthly 
instalments equal to $7,432.36 each (being 50% of the regular monthly instalments of the Annual 
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Fee), and thereafter, commencing on the first day of the month which is 7 months after the 
Commencement Date, Creative Energy shall pay the full amount of the monthly instalments of 
the Annual Fee as contemplated herein.  The Discounted Rent Period shall be extended by one 
day for each day that Creative Energy’s access to the ECR is suspended or interrupted as a result 
of one or more PavCo Delays (as defined in Schedule C hereto) beyond (a) two consecutive days 
in respect of the same PavCo Delay; and (b) five days in the aggregate (whether or not such days 
are consecutive or are in respect of one or more PavCo Delays).  
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SCHEDULE C 

LOADING AND ACCESS MANAGEMENT PLAN 
1. Within 2 months following the approval of the Approved EC Plans and Specifications, 

Creative Energy will propose for consideration by PavCo a construction schedule for the 
ECR and a plan for the unloading and installation of equipment that will have an impact 
on BC Place operations.  

2. To the extent such proposed arrangements will not, in the reasonable opinion of PavCo 
impair the efficient operation of BC Place nor materially affect any scheduled BC Place 
events (which are agreed by Creative Energy to take priority over Creative Energy access 
and uses in any event of conflict), construction access by Creative Energy Users will be 
agreed upon and documented as components of the Approved EC Work Schedule. 

3. Creative Energy shall designate management representatives authorized by Creative 
Energy to meet with PavCo from time to time to document the names of all proposed 
Creative Energy Users and to identify all vehicles proposed to exercise any Creative 
Energy rights of access over the Access Area and any other BC Place facilities. Such 
representatives shall, in conjunction with PavCo, establish appropriate schedules and 
access identification protocols for each such proposed Creative Energy User and vehicle. 

4. Creative Energy’s authorized vehicles (if agreed and as documented with PavCo from 
time to time) will be permitted access and parking in the Access Area in accordance with 
the Approved EC Work Schedule. 

5. Creative Energy’s authorized staff and contractors will (if and as agreed by and 
documented with PavCo from time to time) be permitted access through the BC Place 
East Perimeter Gate to access the ECR at all times (seven days per week and 24 hours per 
day) during the Term.  

6. Creative Energy acknowledges that the continuous access to the ECR as set out in 
paragraph 5 above may be interrupted or suspended by PavCo where, in the reasonable 
opinion of PavCo, Creative Energy’s access to the ECR will impair the efficient 
operation of BC Place or materially affect any scheduled BC Place events.  Any such 
interruption or suspension is referred to herein as a “PavCo Delay”.  

7. Any access to BC Place facilities (other than the Access Area) proposed or required by 
Creative Energy from time to time (such as access to electrical supply or control 
equipment, the condensate line and/or the ECR Area) must be coordinated through prior 
discussion and agreements with PavCo. 

8. PavCo will take all commercially-reasonable action as required to keep the Access Area 
clear of parked vehicles and stored materials which might materially and adversely affect 
Creative Energy’s authorized uses thereof; provided that Creative Energy agrees that 
temporary vehicle access arrangements and temporary storage and staging activities on or 
over the Access Area may be required by PavCo for loading and staging BC Place events. 

9. To identify and facilitate any such access and loading/staging activities, PavCo’s and 
Creative Energy’s designated representatives will meet quarterly to review future BC 
Place event schedules and to identify any anticipated impacts on the availability and use 
of the Access Area by Creative Energy Users. 

10. For the information of both PavCo and Creative Energy staff, management and Creative 
Energy Users, PavCo and Creative Energy (through its designated representatives) will 
endeavour to prepare (and shall amend as required from time) a tabled summary of 
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Creative Energy’s required and approved access rights and related processes, a template 
form of which is attached (as an example only) as Appendix 1 to this Schedule C. 
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APPENDIX 1 

(TEMPLATE) LOADING AND ACCESS MANAGEMENT PLAN 

1. Creative Energy’s design and construction processes (for Creative Energy’s 
Approved EC Plans and Specifications, when approved under the Approved EC 
Work Schedule) 

Type of Use Timing Dates Duration Notes 

Design and Construction 
personnel access to the 
ECR and Access area, via 
East Perimeter Gate 

24/7 Daily Continuous Creative Energy (CE) to submit 
documentation to BC Place 
Operations Manager (OM) for every 
individual Creative Energy User 
proposed to require regular access.  
OM to determine and provide 
required means of identification for 
all approved CE Users. 

Construction parking of 
construction vehicles 
within the Access Area  

24/7 Daily Continuous CE to submit documentation to OM 
for every CE User’s vehicle proposed 
to require regular access.  OM to 
determine and provide required 
means of identification for all 
approved CE User vehicles. 

Construction deliveries 
to the ECR and Access 
Area via the East 
Perimeter Gate 

24/7 Daily Continuous CE staff to notify BC Place daily as 
needed of upcoming deliveries. 

Regular BC Place use of 
Access area 

24/7 Daily Continuous BC Place staff to manage Access 
Area in accordance with the ECR 
SRW, to avoid unauthorized vehicle 
parking or materials storage, except 
for parking and movements required 
for loading and staging of BC Place 
events. 

 

2. CE's post-construction operations and repair and maintenance processes. 
Type of Use Timing Dates Duration Notes 

Regular CE staff access 
to the ECR and Access 

24/7 Daily Continuous CE to submit documentation to the 
OM for every individual CE User 
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Type of Use Timing Dates Duration Notes 

area, via a separate card 
access-controlled 
exterior door to the 
ECR, and via the East 
Perimeter Gate in 
Emergency situations or 
with prior written 
authorization of the 
OM. 

proposed to require regular access, 
and CE to provide a separate card 
access-controlled exterior door to 
the ECR.  OM to determine and 
provide required means of 
identification for all approved CE 
Users requiring access to BC Place 
outside of the ECR. 

Regular parking of CE 
Authorized Vehicles 
within the Access Area  

24/7 Daily Continuous CE to submit documentation to OM 
for each CE User vehicle proposed to 
require regular access.  OM to 
determine and provide required 
means of identification for all 
approved CE User vehicles. 

Regular BC Place use of 
Access Area 

24/7 Daily Continuous BC Place staff to manage the Access 
Area in accordance with the ECR 
SRW. 

Temporary BC Place use 
of Access Area for 
loading of BC Place 
events 

24/7 Several 
times per 
year 

Up to 48 
hours 

BC Place (OM) and CE staff to meet 
monthly to plan for upcoming 
events which will require temporary 
priority use of the Access Area. The 
OM to promptly advise CE staff of 
anticipated building lockdown 
security requirements for upcoming 
events or as otherwise required for 
security purposes. 

Regular CE staff access 
to the ETS Area, 
Electrical Room #6 and 
Condensate Area 

Daytime Weekly No more 
than 8 hours 

CE to submit documentation to OM 
for every individual CE User 
proposed to require regular access.   

Planned maintenance 
parking for CE’s agents 
within the Access Area 

Daytime Intermittent Varies BC Place and CE staff to meet 
quarterly to plan for upcoming CE 
maintenance.  

CE to submit documentation to OM 
for each CE User vehicle proposed to 
require access and parking for 
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Type of Use Timing Dates Duration Notes 

planned and approved maintenance 
access. 

Unplanned 
maintenance parking 
for CE’s agents within 
the Access Area 

24/7 Intermittent Varies CE staff to promptly notify (and 
submit substantiation to) the OM 
prior to authorizing any CE User (or 
agent) to attend to the ECR and park 
within the Access Area. 

CE to submit documentation to the 
OM for each CE User vehicle 
proposed to require parking within 
the Access Area for unplanned 
maintenance access. 

Unplanned 
maintenance parking 
for CE’s agents within 
BC Place 

24/7 Intermittent Varies CE staff to notify (and submit 
substantiation to) the OM for each 
CE User vehicle proposed to require 
parking within the Access Area or 
otherwise requiring access to BC 
Place to facilitate maintenance. 

Deliveries to the ECR 
and Access Area, via the 
BC Place East Perimeter 
Gate 

Business 
Hours 

Daily Varies, 
typically 
15min or less 

BC Place security personnel to direct 
CE delivery personnel to the ECR 
entrance. 

  



 
WSLEGAL\073373\00001\17926030v22   

Page 49 of 56 

 

SCHEDULE D 

TECHNICAL PERFORMANCE DESIGN THRESHOLDS 

In preparing any proposed Plans for review, analysis, consideration and comment or approval by 
PavCo as contemplated in Schedule E hereto, Creative Energy will instruct WSP (or any other 
professional advisors engaged by Creative Energy) in connection with the design and 
construction of any proposed Utility Infrastructure to prepare a technical performance package of 
specifications for any such proposed Utility Infrastructure, inclusive of: 

1. an analysis of the anticipated impacts of any relevant components of the proposed 
Utility Infrastructure on the structure and/or operations (including anticipated 
classes of events and uses) of BC Place; and 

2. projected maximum specifications or levels of anticipated impacts of any 
components of proposed Utility Infrastructure on the structure and/or operations 
(including anticipated classes of events and uses) of BC Place, 

to ensure, in each case, compliance by Creative Energy and all Utility Infrastructure with the 
following maximum specifications or levels in respect of noise, smoke, vibration or odour 
emanating from the ECR Plant during the construction or operation thereof (collectively, the 
“Technical Performance Design Thresholds”): 

 
 (a) Acoustics / Noise: 

 
(i) 50-55 dBA for BC Place Level 1 Back of House areas; 
(ii) 50-55 dBA for BC Place ramps and concourse levels, including retail and 

food concession areas; and 
(iii) 60-65 dBA for the BC Place east yard and loading dock areas. 

 
 (b) Vibration of Existing Structure: 

 
(i) a particle velocity of 0.406 mm/s for non-vibration critical pedestrian 

ramps located around the exterior of BC Place; 
(ii) a particle velocity of 0.203 mm/s for BC Place ramps and concourse levels 

and for BC Place Level 1 back of house areas, including office spaces and 
retail and food concession areas; and 

(iii) a particle velocity of 0.203 mm/s for the BC Place field of play. 
 

 (c) Exhaust: 
  

All emissions from the boiler flues and emergency generator within the ECR 
Plant are to be in compliance with the Metro Vancouver Boilers and Process 
Heaters Emissions Regulation Bylaw. 

No human-perceptible odours emanating from the boiler flues or emergency 
generator within the ECR Plant to be present within any areas of BC Place. 
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 (d) Thermal: 
 

No thermal migration from within the ECR Plant which directly causes the 
temperature within any regularly-occupied area of BC Place to increase by 2 
degrees Celsius or more above the standard temperature within any such area. 
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SCHEDULE E 

PAVCO CONSTRUCTION REQUIREMENTS 
PART 1: CREATIVE ENERGY DESIGN DEVELOPMENT 

1. Creative Energy and its consultants will provide Creative Energy's initial proposed Plans 
to PavCo by January 23, 2018. 

2. PavCo will provide PavCo’s initial comments on the initial proposed Plans within 10 
Business Days following receipt thereof from Creative Energy. 

3. Creative Energy will endeavour to provide revised proposed Plans (accommodating or 
responding to PavCo’s comments) to PavCo within 10 Business Days following receipt 
of PavCo’s comments. 

4. PavCo will endeavour to provide further comments or approval of CE's revised proposals 
within 10 Business Days following the date of receipt thereof. 

5. When agreed, both PavCo and Creative Energy will confirm and will expressly identify 
in writing the Approved EC Plans and Specifications, with the expectation that such 
approval is targeted to be achieved by February 28, 2018. 

6. For greater certainty, PavCo shall not have the right to approve the equipment comprising 
the Energy Transfer Station, nor the design and specifications of such equipment, except 
as may be required by the PavCo Construction Approval processes set out in this 
Schedule E below. 

7. In determining whether to grant or withhold its approval of any Plans, it shall not be 
considered unreasonable for PavCo (and any professional consultants engaged by PavCo) 
to consider the proposed locations, means of construction and attachment, materials, 
aesthetic features, of the Utility Infrastructure, and any reasonably-anticipated material 
and adverse effects the Utility Infrastructure and any emissions of noise, vibrations, 
exhaust, odours or heat therefrom may have on the structural integrity and/or operations 
(including anticipated classes of events and uses) of BC Place and any other buildings 
and lands in the vicinity of the BC Place Lands. 

8. For greater certainty, unless otherwise expressly agreed in writing by both PavCo and 
Creative Energy prior to the Commencement Date, the Technical Performance Design 
Thresholds shall be incorporated in the Approved EC Plans and Specifications when 
determined and approved by PavCo and Creative Energy under this Schedule E. 

9. Creative Energy will be solely responsible to undertake and conduct information 
processes required by the City or any other Governmental Authorities with owners and 
residents of any lands and properties in the vicinity of BC Place who are reasonably 
determined to be affected by or interested in the proposed design, construction and 
operation of the Utility Infrastructure on the BC Place Lands. 
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PART 2: CREATIVE ENERGY CONSTRUCTION SCHEDULING 

1. Creative Energy acknowledges that PavCo will be required to undertake certain 
renovations of the ECR to remove existing heating, ventilating and air conditioning 
equipment located therein (the “Renovations”) prior to the date upon which Creative 
Energy takes possession thereof to commence the construction of the ECR Plant.  Within 
2 Business Days after Creative Energy purchases all or substantially all of the equipment 
for the ECR Plant from third party suppliers, Creative Energy shall deliver notice thereof 
to PavCo in order for PavCo to complete the Renovations.  If Creative Energy for any 
reason other than a default by PavCo does not proceed with the construction of the ECR, 
Creative Energy shall reimburse PavCo for all costs incurred by PavCo in connection 
with the Renovations, provided that Creative Energy shall not be required to reimburse 
PavCo if for any reason PavCo commences the Renovations prior to the receipt from 
Creative Energy of the notice contemplated in this section.  The provisions of this section 
shall survive the termination of this Agreement. 

2. Creative Energy and its consultants will provide Creative Energy’s proposed work 
schedule (for all proposed Utility Infrastructure) to PavCo within 2 months of the 
approval of the Approved EC Plans and Specifications, which construction schedule will 
set out an anticipated timeline for the construction of the ECR, but will not have set dates 
for anticipated stages of completion, as the commencement of construction is contingent 
upon the approval of the construction of the ECR by the BCUC. 

3. PavCo will provide its initial comments on Creative Energy’s proposed work schedule 
within 10 Business Days following receipt thereof from Creative Energy. 

4. PavCo’s comments will include available information on possible conflicting BC Place 
events and limitations on flexibility over dates and hours of Creative Energy’s proposed 
uses of the SRW Areas and other areas of the BC Place Lands for Creative Energy’s 
construction activities. 

5. PavCo and Creative Energy will discuss and endeavour (each acting reasonably) to settle 
Creative Energy’s proposed work schedule.  When agreed, PavCo and CE will confirm 
the Approved EC Work Schedule (including the Loading and Access Management Plan 
contemplated in Schedule C), with the expectation that such approval is targeted to be 
achieved prior to the approval of the construction of the ECR by the BCUC. 

6. Creative Energy will be responsible to advise PavCo immediately if any material 
deviations from the Approved EC Work Schedule are anticipated or encountered. 

7. PavCo and Creative Energy will act reasonably to endeavour to accommodate any 
requested revisions to the Approved EC Work Schedule, however all resultant risks and 
costs will be for CE's account. 

8. For all purposes of considering, settling and revising the Approved EC Work Schedule, 
Creative Energy expressly acknowledges that in the event of any possible conflicts in 
scheduling, PavCo's requirements and discretion as to ensuring effective loading, staging 
and security of all BC Place events will prevail. 
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PART 3: PAVCO CONSTRUCTION PROCESS APPROVALS 
 
BUILDING PERMIT & OCCUPANCY APPROVAL REVIEW PROCESS 
BC PLACE STADIUM 
777 PACIFIC BOULEVARD 
VANCOUVER, BC 
 
(LMDG File 08-118B) 
This following information outlines the process in effect as of May 31, 2017 for the building 
permit/ occupancy approval for proposed construction on BC Place Stadium property: 
 

 LMDG Building Code Consultants Ltd. (LMDG) will be engaged directly by the BC 
Pavilion Corporation (PavCo).  

 PavCo acts as both the Owner and the Authority Having Jurisdiction (AHJ).  
 LMDG will conduct building code compliance reviews based on the applicable fire 

protection and life safety requirements of the current BC Building Code (BCBC), and 
will assist PavCo in the building permit/occupancy approval process. 

 
1.0  BUILDING PERMITS 

 
1. Building Permits (BP) will be required for any construction including alterations and 

additions on BC Place Stadium property. 
2. LMDG will prepare and issue a Building Permit Submission Checklist for the project.  
3. BP applications can be made with PavCo directly. 
4. LMDG will review BP applications and submission documents for completeness and, 

where appropriate, for compliance with applicable fire protection and life safety 
requirements of Division B of Part 3 of the BCBC relative to the proposed work.  

5. PavCo will not engage the services of independent/third party registered professionals to 
review the structural, mechanical, plumbing, sprinkler and electrical aspects of a project 
(i.e., PavCo will rely on the assurances and certifications provided by the registered 
professionals for the project). 

6. Upon satisfactory review, LMDG will provide a recommendation to PavCo for Building 
Permit issuance. 

 
2.0  FIELD REVIEWS 

 
1. As noted above, PavCo will not engage the services of independent/third party registered 

professionals to review the structural, mechanical, plumbing, sprinkler and electrical 
aspects of a project (i.e., reliance will be on the assurances and certifications to be 
provided by the registered professionals and, as applicable, reviews conducted by 
provincial authorities such as the BC Safety Authority). 

2. LMDG will conduct periodic field reviews, as necessary, to confirm that construction is 
in general conformance with applicable fire protection and life safety requirements of 
Division B of Part 3 of the BCBC relative to the proposed work. 
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3.0  TRADE PERMITS & FIELD REVIEWS 
 

1. Trade Permits and field reviews involving electrical, gas, and elevating devices are 
required to be carried out in the traditional manner (i.e., BC Safety Authority). 

2. Plumbing/Sprinkler field reviews are to be conducted by the registered professional 
responsible for the work. A record of all field reviews conducted are required to be kept 
on site. 

3. Requests for reviews by the Vancouver Fire & Rescue Services (VF&RS) should be 
coordinated with LMDG and PavCo. 

 
4.0  SHOP DRAWING REVIEWS 

 
Shop drawings involving fire protection and life safety items (e.g., handrail/guard, 
sprinkler, etc.) are required to be submitted to LMDG for review after the appropriate 
reviews have been conducted by the registered professionals responsible for the work. 

 
5.0  OCCUPANCY 

 
1. LMDG will prepare and issue an Occupancy Approval Submission Checklist for the 

project. 
2. The Coordinating Registered Professional (CRP) for the project will be responsible for 

coordinating/collecting all required documentation as a complete package for submission 
to LMDG for review.  

3. Upon receipt of complete documentation, LMDG will conduct a final review of the 
project, to be coordinated by the CRP, with PavCo and VF&RS.  

4. Where appropriate, this will include a demonstration of the fire alarm and other life 
safety systems. 

5. Upon satisfactory review, LMDG will recommend occupancy approval of the project to 
PavCo. 

6. If PavCo is satisfied with the recommendation of LMDG for occupancy approval, PavCo 
will issue a letter confirming its approval for the occupancy of the project (the 
“Occupancy Letter”) 

 
PART 3: PAVCO CONSTRUCTION PROCESS APPROVALS 

Not later than 30 days prior to the scheduled date of commencement of construction of any 
Utility Infrastructure by Creative Energy, PavCo will provide written notice to Creative Energy 
to confirm PavCo’s requirements relating to any entry or works by or at the direction of Creative 
Energy and/or any Creative Energy User under this Agreement in connection with: 

1. WorkSafe BC compliance and certifications; 

2. prime contractor issues; 

3. on-site labour affiliations; and 

4. insurance policies and endorsements, 
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and Creative Energy covenants to fully comply with such requirements at all material times 
during the Term. 
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SCHEDULE F 

ECR PLANT ELECTRICAL REQUIREMENTS 

The ECR Electrical requirements are 1000kVa at 600volts. 

Subject to Section 2.8 (d) of the attached Agreement: 

 (a) PavCo will currently make available Substation ‘C’ located in Electrical Room #6 
for the exclusive use of Creative Energy; and 

(b) if PavCo decides to use Substation C entirely for the purposes of components of 
BC Place other than the ECR, PavCo will endeavour to make available an equivalent electrical 
substation for the exclusive use of the ECR. 



Appendix 9-2
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TERMS OF INSTRUMENT - PART 2

STATUTORY RIGHT OF WAY

BETWEEN:

B.C. PAVILION CORPORATION
Suite 200 - 999 Canada Place, Vancouver, British Columbia V6C 
3C1

("PavCo")

AND:

CREATIVE ENERGY VANCOUVER PLATFORMS INC. 
(Inc. No. BC0410371)
Suite 1, 720 Beatty St, Vancouver, British Columbia V6B 2M1

("Creative Energy")

WHEREAS:

A. Terms employed in these recitals and in this Agreement will have the meanings 
respectively ascribed in Section 1.1 hereof;

B. PavCo is the registered owner of the BC Place Lands;

C. Section 218(1)(c) of the Land Title Act permits the grant of an easement without a 
dominant tenement, known as a statutory right of way, to, among others, a public utility;

D. Creative Energy is a public utility, as evidenced by, among other things, the Certificate of 
Public Convenience and Necessity granted to Creative Energy by the BCUC under Order 
C-12-15 in respect of the construction and operation of a neighbourhood energy system in 
the North East False Creek Area of Vancouver;

E. PavCo has agreed to grant to Creative Energy statutory rights of way over specific portions 
of the BC Place Lands in accordance with the terms and conditions of this Agreement for 
purposes of constructing, maintaining and operating the Utility Infrastructure for the 
provision of space heating and domestic hot water services to, inter alia, BC Place from the 
ECR Plant; and

F. The statutory rights of way granted herein are necessary for the construction, maintenance 
and operation of the Utility Infrastructure,

THEREFORE, in consideration of the mutual agreements set out below and for other good and 
valuable consideration (the receipt and sufficiency of which are acknowledged by each Party), the 
Parties covenant and agree with each other as follows:
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1. INTERPRETATION

1.1 Definitions

In this Agreement, the following terms have the meanings set out below:

(1) “Access Area” means that portion of the BC Place Lands shown in bold outline, 
hatched and containing 256.8 m2 on Reference Plan of Statutory Right of Way 
EPP79921 (a photo-reduced copy of which is attached as Schedule A to this 
Agreement), intended to provide vehicular or pedestrian access to the ECR Area 
and the ETS Area for the purposes contemplated in Sections 2.1 and 2.2 hereof.

(2) "Adjustment Date" has the meaning ascribed to it in Schedule B.

(3) "Affiliate" has the meaning ascribed to it in the Business Corporations Act (British 
Columbia).

(4) "Annual Fee" has the meaning ascribed to it in Section 4.1 and in Schedule B.

(5) "Approved EC Plans and Specifications" means the Plans proposed by Creative 
Energy and as may be expressly approved by PavCo.

(6) "Approved EC Work Schedule" means the schedule and sequencing of all work 
involved in the construction by Creative Energy of all Utility Infrastructure as 
contemplated in Section 2.7, as may be proposed by Creative Energy and as may be 
approved by PavCo.

(7) "BC Hydro" means British Columbia Hydro and Power Authority or any successor 
entity.

(8) "BC Place" means the public assembly stadium constructed on the BC Place 
Lands.

(9) "BC Place Lands" means the lands situate in the City of Vancouver and legally 
described as: 

PID: 029-173-825
Lot 347
False Creek
Plan EPP31476.

(10) "BCUC" means the British Columbia Utilities Commission or any successor 
thereto.

(11) "Building System" means the complete heating and ventilating system installed 
and used for distributing and storing Thermal Energy in BC Place, connected to but 
downstream of and excluding the Energy Transfer Station for BC Place.
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(12) "Business Day" means any day except any Saturday, Sunday, statutory holiday in 
the Province of British Columbia or any other day on which public offices are 
generally not open for business in Vancouver, British Columbia.

(13) "City" means the City of Vancouver, a corporation created pursuant to the 
Vancouver Charter, as amended from time to time, having its municipal offices at 
453 West 12th Avenue, Vancouver, British Columbia, V5Y 1V4.

(14) "Commencement Date" means the date upon which Creative Energy first 
commences any construction activities with regard to the Utility Infrastructure on 
the SRW Areas in accordance with the Approved EC Work Schedule.

(15) "Condensate Area" has the meaning ascribed to it in Section 2.4.

(16) "Condensate Line" means the system of pipes, fittings and ancillary components 
and equipment to be constructed by Creative Energy on, inter alia, the BC Place 
Lands for the return of condensate to the ECR Plant.

(17) "Contaminants" means any radioactive materials, asbestos materials, urea 
formaldehyde, underground or above ground tanks, pollutants, contaminants, 
deleterious substances, dangerous substances or goods, hazardous, corrosive, or 
toxic substances, hazardous waste, waste, pesticides, defoliants, or any other solid, 
liquid, gas, vapour, odour, heat, sound, vibration, radiation, or combination of any 
of them, the storage, manufacture, handling, disposal, treatment, generation, use, 
transport , remediation, or Release into the Environment of which is now or 
hereafter prohibited, controlled, or regulated under Environmental Laws; and 
"Contamination" shall have a corresponding meaning.

(18) "Contaminated Site" has the meaning ascribed to it in the Environmental 
Management Act (British Columbia).

(19) "CPI" has the meaning ascribed to it in Schedule B.

(20) "Creative Energy Group" means Creative Energy and its Affiliates and their 
respective officers, directors, shareholders, employees, contractors, agents, 
successors and permitted assigns.

(21) "Creative Energy Users" means Creative Energy and its contractors, 
subcontractors, consultants, employees and representatives.

(22) "Distribution System" means, collectively, the system of pipes, fittings and 
ancillary components and equipment supplying Thermal Energy to the Building 
System and buildings on lands other than the BC Place Lands.

(23) "ECR" means the energy centre lands and premises situate on the BC Place Lands 
below the plaza level of BC Place between columns 23 and 26 along Expo 
Boulevard and within the ECR Area.
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(24) "ECR Area" means that portion of the BC Place Lands, shown in bold outline and 
containing 863.0 m2 on the Reference Plan of Statutory Right of Way EPP79921 ( 
a photo-reduced copy of which is attached as Schedule A to this Agreement), which 
from time to time contains the ECR Plant.

(25) "ECR Plant" means the central energy plant to be constructed by Creative Energy 
on the BC Place Lands in accordance with the provisions of this Agreement, 
including natural gas-fired steam boilers (limited to such fuel, except in any 
circumstances, and then only during any limited time periods in which a supply of 
natural gas is not available to Creative Energy), pumps, de-aerators, water 
softeners, piping, valves, insulation, that portion of the Distribution System located 
on the BC Place Lands, the Flues and all ancillary equipment and facilities, all in 
accordance with the Approved EC Plans and Specifications.

(26) "Emergency" means a situation or an impending situation in respect of the ECR 
Plant that in Creative Energy’s reasonable and bona fide opinion could result in 
imminent harm to persons, damage to property or interruption of the provision of 
Thermal Energy to customers served by the ECR Plant.

(27) "Energy Transfer Station" means the system of one or more heat exchangers for 
space heating, energy meter equipment (including temperature sensors and flow 
meter), control panel and all pipes, fittings and ancillary equipment and facilities 
necessary to measure and control the transfer of Thermal Energy from the 
Distribution System to the Building System, to be located within the ETS Area.

(28) "Environment" includes the air (including all layers of the atmosphere), land 
(including soil, sediment deposited on land, fill, lands submerged under water, 
buildings, and improvements), water (including oceans, lakes, rivers, streams, 
groundwater, and surface water), and all other external conditions and influences 
under which humans, animals, and plants live or are developed and 
"Environmental" has a corresponding meaning.

(29) "Environmental Laws" means any and all applicable statutes, laws, regulations, 
orders, bylaws, standards, guidelines, protocols, permits, and other lawful 
requirements of any Governmental Authority now or hereafter in force relating to 
or in respect of the Environment or its protection, environmental assessment, 
health, occupational health and safety, protection of any form of plant or animal 
life, or transportation of dangerous goods, including the principles of common law 
and equity.

(30) "ETS Area" means that portion of the BC Place Lands, shown in bold outline, 
cross-hatched and containing 54.3 m2 on Reference Plan of Statutory Right of Way 
EPP79921 (a photo-reduced copy of which is attached as Schedule A to this 
Agreement), which from time to time contains the Energy Transfer Station.

(31) "Five Year Period" has the meaning set out in Schedule B.

(32) "Flues" means one or more exhaust flues for the boilers and other equipment and 
infrastructure forming part of the ECR Plant.
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(33) "Force Majeure" means any event or occurrence not within the control of the Party 
claiming relief as a result of such event or occurrence, and which despite the 
exercise of commercially-reasonable diligence, such Party is unable to prevent or 
overcome, including any acts of nature such as lightning, earthquakes, storms, 
washouts, landslides, avalanches, floods and other extreme weather conditions; 
epidemics; strikes, lockouts or other industrial disturbances, acts of public enemies, 
sabotage, wars, blockades, insurrections, riots or civil disturbances, fires, 
explosions, breakages of or accidents to machinery or lines of pipe, and material 
delays by or actions of Governmental Authorities.

(34) "Governmental Authority" means any federal, provincial, regional, municipal, 
local or other government, governmental or public department, court, tribunal, 
arbitral body, commission, board, bureau or agency and any subdivision, agent, 
commission, board or authority thereof, including the BCUC, the City, the 
Province and any Provincial Emanation.

(35) "Laws" means any law, statute, regulation, bylaw, Permit, order or legal 
requirement of or issued by or under the direction or authority of any Governmental 
Authority having jurisdiction.

(36) "Loading and Access Management Plan" means a management plan, as 
described in Schedule C, establishing approved procedures for Creative Energy's 
access to and use of each and all of the SRW Areas, and exercise of any licenses 
contemplated in Sections 2.4 and 2.5 hereof, including for all purposes of initial 
design, construction, installation and commissioning of any Utility Infrastructure, 
and for any normal and emergency operations, inspections, servicing, repair, 
maintenance, alteration, replacement and removal of any component thereof;

(37) "Lot 346" means those lands and premises located in the City of Vancouver and 
legally described as follows:

PID:  029-173-817
Lot 346
False Creek
Plan EPP31476

(38) "Party" means either PavCo or Creative Energy respectively, and "Parties" means 
both of them.

(39) "PavCo Group" means PavCo and its officers, employees, contractors, agents, 
successors, and assigns, together with any Provincial Emanation.

(40) "Permits" means all permits, licences, certificates, approvals, authorizations, 
consents and the like required to be issued from any Governmental Authority in 
respect of the Utility Infrastructure (including the design, construction and 
installation thereof).

(41) "Person" means an individual or his or her legal personal representative, an 
unincorporated organization or association, or a corporation, partnership, trust, 
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trustee, syndicate, joint venture, limited liability company, Governmental 
Authority or other entity or organization.

(42) "Plans" means the plans and specifications for the design and construction of the 
Utility Infrastructure, to be prepared by Creative Energy for the consideration of 
PavCo, which Plans will include Creative Energy's proposals for:

(i) a schedule for undertaking and completing the Utility Infrastructure;

(ii) plans setting out the design and locations of the Utility Infrastructure, 
including the design criteria for any components of the Utility Infrastructure 
that are intended to prevent, reduce or mitigate noise, exhaust, vibrations 
and odours emitted from the ECR Plant and affecting the structure or 
operations of BC Place, together with projected maximum specifications or 
levels of any such emissions and modelling of dispersion of emissions of 
any gases and other materials from the Flues;

(iii) specifications for the Utility Infrastructure;

(iv) particulars of anticipated power or other building service or utility 
interruptions necessitated by the Utility Infrastructure; and

(v) particulars of any restrictions on access to or from or movement within BC 
Place necessitated by the installation of the Utility Infrastructure.

(43) "Prime Rate" means the rate of interest, expressed as a percentage per annum, 
declared from time to time by the main branch in Vancouver, British Columbia of 
the Royal Bank of Canada as its “prime rate”, the intention being that the rate of 
interest prescribed hereunder will fluctuate as and when such declared prime rate 
fluctuates.

(44) "Province" means Her Majesty the Queen in Right of the Province of British 
Columbia.

(45) “Provincial Emanation” means any ministry, agency, authority, Crown 
corporation or other entity owned by or emanating from the Province.

(46) "Prudent Utility Practice" means any of the practices, methods, and acts at a 
particular time which, in the exercise of reasonable judgment in the light of the 
facts, including but not limited to the practices, methods, and acts engaged in or 
approved by a significant portion of the utility industry prior thereto, known at the 
time the decision was made, would have been expected to accomplish the desired 
result at a reasonable cost consistent with reliability, safety and expedition.

(47) "Release" includes any release, spill, leak, pumping, pouring, emission, emptying 
or discharge, injection, escape, leaching, migration, disposal, or dumping.

(48) "Sales Taxes" means  any and all taxes, fees, charges, assessments, rates, levies, 
duties and excises (whether characterized as sales taxes, purchase taxes, value 
added taxes, goods and services taxes, harmonized sales taxes or any other form of 
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tax) which are imposed on Creative Energy or PavCo or for which PavCo or 
Creative Energy is obliged to pay, or to collect from Creative Energy, and which 
are  levied, rated or assessed on the act of entering into this Agreement or otherwise 
on account of this Agreement, on the use or the occupancy of the ECR Area or any 
portion thereof, on the Annual Fee or any portion of the Annual Fee and includes all 
such taxes, fees, charges, assessments, rates, levies, duties and excises with respect 
to:

(i) any or all amounts paid or payable by PavCo for goods and services,  
repairs, maintenance, real estate taxes, insurance, and all other outlays and 
expenditures (including capital expenditures) for and in connection with the 
ECR Area;

(ii) any or all amounts paid or payable by Creative Energy pursuant to this 
Agreement, including the Annual Fee; and

(iii) this Agreement or services or goods supplied or provided or deemed to have 
been supplied or provided by PavCo or which PavCo is deemed responsible 
to provide in accordance with the terms of this Agreement or the 
consideration for such goods and services;

whether in each case characterized as goods and services tax, sales tax, multi-stage 
sales tax, value added tax, consumption tax, harmonized sales tax or any other tax, 
levy, duty or assessment; provided, however, that Sales Taxes will exclude income 
tax under Part I of the Income Tax Act (Canada) and Taxes.

(49) "SRW Areas" means, collectively and as applicable, the ECR Area, the ETS Area 
and the Access Area.

(50) "Services Agreement" means that services agreement dated as at the Agreement 
Date between PavCo and Creative Energy with respect to the provision of Thermal 
Energy to BC Place by Creative Energy, as it may from time to time be 
supplemented or amended by the Parties.

(51) "Specified Contaminants" has the meaning set out in Section 2.7 (b) (i).

(52) "Substation C" has the meaning set out in Section 2.7 (a) (i).

(53) "Taxes" means all taxes, fees, levies, charges, assessments, rates, duties and 
excises which are or may hereafter be levied, imposed, rated or assessed upon or 
with respect to the ECR Area or the ECR Plant, by the Taxing Authority. Without 
restricting the generality of the foregoing, Taxes will include all:

(i) municipal taxes, general and special assessments and capital taxes, and 
business taxes of Creative Energy with respect to the ECR Area or the 
undertaking of Creative Energy therein;
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(ii) taxes, fees, levies, charges, assessments, rates, duties and excises for transit, 
housing, schools, police, fire, sewer or other governmental services or for 
purported benefits to the ECR Area or the ECR Plant;

(iii) local improvement taxes, service payments in lieu of taxes, and taxes, fees, 
levies, charges, assessments, rates, duties and excises, however described, 
that may be levied, rated or assessed as a substitute for, or as an addition to, 
in whole or in part, any property taxes or local improvement taxes; and

(iv) costs and expenses including legal fees and other professional fees and 
interest and penalties on deferred payments, incurred by Creative Energy in 
contesting or appealing any taxes, assessments, rates, levies, duties, excises, 
charges or other amounts as aforesaid;

but Taxes will exclude income tax under Part I of the Income Tax Act (Canada) and 
Sales Taxes.

(54) "Taxing Authority" means any duly constituted federal, provincial, municipal or 
other authority that is authorized pursuant to statute or contract to impose taxes, 
rates, assessments, or charges, or other charges in lieu thereof, on, upon or in 
respect of the ECR Area or the ECR Plant and includes the City.

(55) “Technical Performance Design Thresholds” has the meaning set out in 
Schedule D hereto;

(56) “Technical Performance Maximum Thresholds” means (for the purposes of 
determining relevant thresholds of exceedances of the Technical Performance 
Design Thresholds which will entitle PavCo to make and advance claims for losses 
and damages as contemplated under Section 8.2 (j) (iii)) the same thresholds 
specified in the Technical Performance Design Thresholds, with the exception of 
specifications for “Vibrations of Existing Structure”, which shall be as follows:

(i) a particle velocity of 0.813 mm/s for non-vibration critical pedestrian ramps 
located around the exterior of BC Place;

(ii) a particle velocity of  0.406 mm/s for BC Place ramps and concourse levels 
and BC Place Level 1 back of house areas, including office spaces and retail 
and food concession areas; and

(iii) a particle velocity of 0.406 mm/s for the BC Place field of play.

(57) “Technical Performance Operating Thresholds” means (for the purposes of 
determining relevant thresholds of exceedances of the Technical Performance 
Design Thresholds which will require Creative Energy to undertake corrective 
measures as contemplated under Section 8.2(j)) the same thresholds specified in the 
Technical Performance Design Thresholds, with the exception of specifications for 
“Vibrations of Existing Structure”, which shall be as follows:
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(i) a particle velocity of 0.600 mm/s for non-vibration critical pedestrian ramps 
located around the exterior of BC Place;

(ii) a particle velocity of  0.300 mm/s for BC Place ramps and concourse levels 
and BC Place Level 1 back of house areas, including office spaces and retail 
and food concession areas; and

(iii) a particle velocity of 0.300 mm/s for the BC Place field of play.

(58) "Term" has the meaning set out in Section 3.1.

(59) "Thermal Energy" means thermal energy for space heating and domestic hot 
water.

(60) "Utilities Commission Act" means the Utilities Commission Act (British 
Columbia).

(61) "Utility Infrastructure" means, collectively, the ECR Plant, the Energy Transfer 
Station and the Condensate Line and all other improvements and property related to 
the ECR Plant, the Energy Transfer Station and the Condensate Line owned by 
Creative Energy and approved for construction or installation under the Approved 
EC Plans and Specifications.

(62) "Utility Services" means any gas, electrical, water, sewer and other utility and 
service lines, pipes, conduits and connections on the BC Place Lands that are 
required in connection with the exercise of Creative Energy's rights under this 
Agreement.

1.2 Interpretation

Unless otherwise expressly provided, in this Agreement:

(a) "this Agreement" means this Agreement as it  may from time to time be 
supplemented or amended by the Parties, and includes the attached Schedules;

(b) all references in this Agreement to a designated "Article", "Section", "Subsection", 
"Paragraph" or "Schedule" is to the designated Article, Section, Subsection or 
Paragraph of or Schedule to this Agreement;

(c) the words "herein", "hereof and "hereunder" and other words of similar import refer 
to this Agreement as a whole and not to any particular portion hereof;

(d) the headings are for convenience only, do not form a part of this Agreement and are 
not intended to interpret, define or limit the scope, extent or intent of this 
Agreement or any provision hereof;

(e) the singular of any term includes the plural, and vice versa; the use of any term is 
equally applicable to any gender and, where applicable, a body corporate;
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(f) references to time of day or date mean the local time or date in Vancouver, British 
Columbia; and

(g) all references to amounts of money mean lawful currency of Canada.

1.3 Statutory References

Unless otherwise specified, each reference to a statute is deemed to be a reference to that statute 
and to the regulations made under that statute as amended or re-enacted from time to time.

1.4 Schedules

The following are the Schedules attached hereto and incorporated by reference and deemed to be 
part hereof:

Schedule Description  

Schedule A SRW Reference Plan

Schedule B Fees and SRW Areas Allocation

Schedule C Loading and Access Management Plan

Schedule D Technical Performance Thresholds

Schedule E PavCo Construction Requirements

Schedule F ECR Plant Electrical Requirements

2. GRANT OF STATUTORY RIGHTS OF WAY

2.1 Statutory Right of Way for ECR Plant

Pursuant to Section 218 of the Land Title Act, PavCo, as owner of the BC Place Lands, hereby 
grants to Creative Energy a statutory right of way for Creative Energy and its successors and 
permitted assigns, at all times during the Term and at their will and pleasure, but subject to the 
limitations set out in Section 2.6, to enter, go across, pass over, repass over and remain within, 
upon and along the ECR Area for the following purposes:

(a) constructing and installing, maintaining, operating, altering, reconstructing, 
repairing, demolishing, replacing, rebuilding, inspecting and removing the ECR 
Plant, and dealing in any other way (unless contrary to or inconsistent with this 
Agreement) with the ECR Plant, within the ECR Area;

(b) clearing the ECR Area and keeping it clear of anything that interferes with or 
constitutes an obstruction to, or could reasonably be anticipated to interfere with or 
constitute an obstruction to, Creative Energy's authorized use of the ECR Area 
pursuant to this Section 2.1;
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(c) construct the Distribution System to connect the ECR Plant to buildings on 
properties other than the BC Place Lands in order to provide Thermal Energy to 
such buildings from the ECR Plant;

(d) bringing onto the ECR Area all materials, equipment and other chattels that 
Creative Energy reasonably requires or desires for any of the foregoing purposes; 
and

(e) generally doing all acts, things and matters that, in the reasonable opinion of 
Creative Energy, are necessary, convenient or incidental to the exercise of the 
rights granted pursuant to this Section 2.1.

2.2 Statutory Right of Way for Energy Transfer Station

Pursuant to Section 218 of the Land Title Act, PavCo, as owner of the BC Place Lands, hereby 
grants to Creative Energy a statutory right of way for Creative Energy and its successors and 
permitted assigns, at all times during the Term, and at their will and pleasure, but subject to the 
limitations set out in Section 2.6, to enter, go across, pass over, repass over and remain within, 
upon and along the ETS Area, for the following purposes:

(a) constructing and installing maintaining, operating, altering, reconstructing, 
repairing, demolishing, replacing, rebuilding, inspecting and removing the Energy 
Transfer Station, and dealing in any other way (unless contrary to or inconsistent 
with this Agreement) with the Energy Transfer Station, within the ETS Area;

(b) clearing the ETS Area and keeping it clear of anything that interferes with or 
constitutes an obstruction to, or could reasonably be anticipated to interfere with or 
constitute an obstruction to, Creative Energy's authorized use of the ETS Area 
pursuant to this Section 2.2;

(c) bringing onto the ETS Area all materials, equipment and other chattels that 
Creative Energy reasonably requires or desires for any of the foregoing purposes; 
and

(d) generally doing all acts, things and matters that, in the reasonable opinion of 
Creative Energy, are necessary, convenient or incidental to the exercise of the 
rights granted pursuant to this Section 2.2.

2.3 Statutory Right of Way for Access and Egress

Pursuant to Section 218 of the Land Title Act, PavCo, as owner of the BC Place Lands, hereby 
grants to Creative Energy a statutory right of way for Creative Energy and its successors and 
permitted assigns, at all times during the Term, but subject to the limitations set out in Section 2.6, 
to enter, pass over, repass over and remain on the Access Area, with or without vehicles or 
equipment, as reasonably required by Creative Energy for the purpose of access to and egress from 
the ECR Area and the ETS Area.
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2.4 License for Condensate Line

PavCo hereby grants to Creative Energy and its successors and permitted assigns, but subject to 
the limitations set out in Sections 2.6, and as a license and not as an interest in the BC Place Lands, 
a non-exclusive right to enter, go across, pass over, repass over and remain within, upon and along 
that portion of the BC Place Lands which from time to time (and in accordance with the Approved 
EC Plans and Specifications) contains the Condensate Line (the "Condensate Area") for the 
following purposes:

(a) constructing and installing, maintaining, operating, altering, reconstructing, 
repairing, demolishing, replacing, rebuilding, inspecting and removing the 
Condensate Line, and dealing in any other way (unless contrary to or inconsistent 
with this Agreement) with the Condensate Line, within the Condensate Area;

(b) clearing the Condensate Area and keeping it clear of anything that interferes with or 
constitutes an obstruction to, or could reasonably be anticipated to interfere with or 
constitute an obstruction to, Creative Energy's use of the Condensate Area pursuant 
to this Section 2.4;

(c) bringing onto the Condensate Area all materials, equipment and other chattels that 
Creative Energy reasonably requires or desires for any of the foregoing purposes; 
and

(d) generally doing all acts, things and matters that, in the reasonable opinion of 
Creative Energy, are necessary, convenient or incidental to the exercise of the 
rights granted pursuant to this Section 2.4.

PavCo shall be entitled to recapture and use excess heat generated from the Condensate Line for 
the benefit of BC Place, subject to Creative Energy's prior approval, acting reasonably.

2.5 License for Access and Egress

PavCo hereby grants to Creative Energy and its successors and permitted assigns, but subject to 
the limitations set out in Section 2.6, and as a license and not as an interest in the BC Place Lands, 
a non-exclusive right to enter, pass over and repass over the BC Place Lands as reasonably 
required by Creative Energy from time to time for the purpose of access to and egress from the 
ECR Area, the ETS Area and the areas on the BC Place Lands which from time to time contain the 
Utility Services.

2.6 Exercise of Creative Energy's Rights

(a) Except in the event of an Emergency, Creative Energy hereby acknowledges and 
agrees that in exercising any of the rights granted to Creative Energy in Sections 2.1 
through 2.5 inclusive: 

(i) Creative Energy will not enter upon any portion of the BC Place Lands 
other than the SRW Areas without first requesting approval of such entry 
and without first receiving the prior written approval of PavCo (through a 
duly authorized representative of PavCo, to be designated for 24 hour per 
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day and 7 day per week contact as contemplated in the Loading and Access 
Management Plan);

(ii) Any and all such rights or licenses of access by Creative Energy (and any 
Creative Energy Users) may only be exercised in compliance with the 
Loading and Access Management Plan, or any procedures set out or 
contemplated therein, including and acknowledging PavCo's rights and 
options to effect amendments thereto from time to time, all as set out in the 
Loading and Access Management Plan;

(iii) Creative Energy will comply with all reasonable terms and conditions 
imposed by PavCo with respect to event loading and safety and security 
requirements for BC Place, as such terms and conditions are more 
particularly set out in any Loading and Access Management Plan developed 
under (or attached as) Schedule C, as may be amended from time to time; 
and

(iv) Creative Energy will provide to PavCo not less than 30 days' prior written 
notice of any anticipated requirements for access to and use of the BC Place 
Lands for any vehicle or for any period not in accordance with access 
protocols set out (or to be developed and amended from time to time as 
described) in Schedule C, and PavCo will, acting in a 
commercially-reasonable manner, endeavour to accommodate all 
reasonable requests for such access and usage by Creative Energy, provided 
always that in the event of any conflict in proposed access and usage, 
priority shall be afforded to: 

(A) Creative Energy in the event of an Emergency; and

(B) BC Place events and security in all other instances.

(b) PavCo acknowledges and agrees that the rights granted to Creative Energy in 
Sections 2.1 through 2.5, inclusive, may be exercised by Creative Energy Users.

(c) Creative Energy acknowledges and agrees that it will inform all Creative Energy 
Users of the requirement for obtaining written consent from PavCo under this 
Section 2.6 before exercising any of the rights afforded by subsection 2.6(b) above.

(d) As contemplated in the Loading and Access Management Plan, Creative Energy 
agrees to promptly notify both PavCo’s OM and PavCo’s designated contacts 
under Section 13.2 (b) of any event of any Emergency.

2.7 Construction of Utility Infrastructure

(a) PavCo will, at its cost and prior to Creative Energy taking possession of the ECR 
pursuant to the terms hereof, retain and remove (or coordinate with Creative 
Energy for the removal of) any existing equipment or building systems in the ECR 
that PavCo deems critical to the operations of BC Place or wishes to salvage and 
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retain, including, without limitation, the telecommunications cabinets and wiring 
located near gridlines 25B between G and F.

(b) Prior to the commencement of construction of the Utility Infrastructure, Creative 
Energy will be responsible to organize the removal and disposal of:

(i) any Contaminants located in the ECR (the "Specified Contaminants"), up 
to a maximum aggregate cost of $100,000.00, and PavCo shall reimburse 
Creative Energy for any costs in excess of $100,000.00 incurred by 
Creative Energy in respect of the removal and disposal of the Specified; and

(ii) any equipment, supplies or materials located in the ECR other than those 
removed by PavCo pursuant to Section 2.7 (a) above.

(c) Creative Energy will, at its own cost and expense, design, engineer, procure, 
construct, install, commission, operate and maintain the Utility Infrastructure and 
carry out all other work permitted or required under this Agreement:

(i) strictly in compliance with the Approved EC Plans and Specifications and 
the Approved EC Work Schedule;

(ii) strictly in compliance with the PavCo Construction Requirements set out in 
Schedule E to this Agreement;

(iii) in a good and workmanlike and professional manner, consistent with 
industry standards; and

(iv) in compliance with all applicable Laws.

(d) Prior to the commencement of construction of the Utility Infrastructure, Creative 
Energy will cause both the proposed Plans and a proposed schedule (for all work to 
be conducted by Creative Energy in respect of all Utility Infrastructure) to be 
prepared and delivered to PavCo for its review and approval (such approval not to 
be unreasonably withheld or delayed, it being acknowledged by the Parties that the 
primary purpose of such approval is to avoid any material and adverse effects by 
any proposed Utility Infrastructure on the structure or operations of BC Place) and 
if and to the extent so approved by PavCo, such Plans shall comprise the Approved 
EC Plans and Specifications and such schedule shall comprise the Approved EC 
Work Schedule.

(e) Creative Energy will not deviate from the Approved EC Plans and Specifications 
nor the Approved EC Work Schedule in any material respect unless any such 
proposed deviation is submitted to PavCo for its review and approval, such 
approval not to be unreasonably withheld or delayed.

(f) Without limiting the generality of the foregoing, Creative Energy will, at its sole 
expense, ensure that the physical design of the exterior façade of the ECR complies 
with all architectural and design requirements of PavCo and is constructed and 
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installed in accordance with all such architectural and design requirements to the 
satisfaction of PavCo, acting reasonably.

(g) PavCo shall not have any duty to independently verify any information used or 
supplied by Creative Energy in the Plans and/or the Approved EC Plans and 
Specifications, nor shall PavCo have any liability or responsibility resulting from 
any such information being incorrect, inaccurate or incomplete, despite PavCo 
reviewing and providing its approval, as the owner of BC Place, of the proposed 
design, location and specifications of the Utility Infrastructure.

(h) Following the completion of construction and installation of the Utility 
Infrastructure in accordance with the Approved EC Plans and Specifications and 
the Approved EC Work Schedule, Creative Energy will not make any alterations to 
or expansions of any such Utility Infrastructure that would result in any material 
deviation from the Approved EC Plans and Specifications (including, without 
limitation, any changes in the use of natural gas as the primary fuel supply for the 
Utility Infrastructure, except in the limited circumstances when a supply of natural 
gas is not available to Creative Energy) unless any such proposed alteration or 
expansion is first submitted to PavCo for its review and approval, such approval not 
to be unreasonably withheld or delayed.

2.8 Utilities

(a) PavCo will, at the expense of Creative Energy, endeavour to provide to Creative 
Energy, if available and expressed in Schedule F, the following items of service or 
connection within or relating to the ECR:

(i) a BC Hydro sub-metered electrical supply meeting the electrical 
requirements for the ECR Plant as set out in Schedule F attached hereto, 
using the existing electrical substation located in Electrical Room #6 
("Substation C");

(ii) floor drain(s) in the ECR; and

(iii) exterior ventilation for the provision of combustion air to the boilers 
forming part of the ECR Plant.

(b) Creative Energy will be solely responsible, all at Creative Energy's cost, for making 
all arrangements with BC Hydro for, and for constructing, installing, maintaining, 
repairing, replacing and removing, all requisite electrical services to the ECR from 
Substation C, and for paying all costs related to the use thereof and consumption of 
all applicable electrical services.

(c) Creative Energy will be solely responsible, all at Creative Energy's cost, for making 
all arrangements with the City for the provision of water services to the ECR, and 
for paying all costs related to the use thereof and consumption of all water.
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(d) If Substation C serves the ECR exclusively, Creative Energy will be responsible for 
all costs or refurbishment, recommissioning, augmentation and maintenance of 
Substation C to serve the requirements of Creative Energy throughout the Term.

(e) If at any time during the Term PavCo requests that Substation C serve both the 
ECR and any other components of BC Place, and if it is reasonably determined by 
independent electrical engineers or other electrical consultants engaged by each of 
PavCo and Creative Energy that Substation C can accommodate the needs of both 
the ECR and such other components of BC Place, then PavCo shall be entitled to 
have access to and to utilize Substation C for such shared usage, based on an 
equitable allocation between Creative Energy and PavCo of any costs of repair and 
maintenance of Substation C.  In the event that Substation C is reasonably 
determined to be inadequate to serve the needs of both the ECR and any other 
proposed components of BC Place, then the continued effective service of Creative 
Energy’s requirements shall take priority.

(f) PavCo may, at its option, provide water to the ECR from rain-water recovery, 
provided that: 

(i) PavCo will pay for the cost of any metering equipment required to measure 
Creative Energy's consumption of such water;

(ii) such rain water will be of a quality comparable to City water; and

(iii) Creative Energy will pay to PavCo (or as PavCo directs, Creative Energy 
will pay directly) all water charges applicable to the ECR on the basis of 
metered consumption by Creative Energy, and such charges for water 
services will be payable on a quarterly basis at a basic rate equal to the rate 
charged by the City for the consumption of water, including rates imposed 
in respect of sewer services.

(g) Except as provided in Sections 2.7 (h) and 2.8 (a) through (f), Creative Energy will 
not use any building, mechanical, electrical systems or equipment contained in BC 
Place, or install, or instruct the installation of any additional systems or equipment, 
for the provision of Utility Services without first obtaining PavCo's written consent 
to same, which consent will not be unreasonably withheld or delayed, and Creative 
Energy will reimburse PavCo in respect of any costs incurred by PavCo in 
connection with the installation or use of any such building, mechanical, electrical 
systems or equipment.

2.9 Access to ECR by PavCo

PavCo shall be entitled, upon reasonable notice (except in the exercise of security functions for 
building and human safety) to, and with the consent of Creative Energy (except in the exercise of 
security functions for building and human safety), which consent will not be unreasonably 
withheld, delayed or conditioned, to access the ECR for the purpose of undertaking inspections, 
repairs, maintenance and improvements to BC Place and ensuring building and human safety of 
BC Place and its attendees, or to ensure that Creative Energy is in compliance with its covenants 
hereunder, provided that such access will not interfere with Creative Energy's authorized use of the 
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ECR or materially interrupt the operation of the ECR Plant. Any such access into the ECR shall be 
at the risk of those exercising such rights of entry.

In accessing the ECR, PavCo agrees to comply with the reasonable conditions imposed by 
Creative Energy for the protection of the ECR Plant and the continued operation thereof, including 
requirements for escorted access.  Prior to accessing the ECR for the purpose of undertaking 
repairs, maintenance and improvements to BC Place and as a condition of Creative Energy's 
consent for access to the ECR, PavCo will submit to Creative Energy PavCo's plans of any 
proposed work within the ECR Area or impacting on the ECR Plant, which plans will include a 
proposed work schedule for any access to the ECR and the particulars of any anticipated 
interruption to power or other Utility Services which may impact the operation of the ECR Plant.

2.10 Alterations by PavCo

Nothing contained in this Agreement or otherwise will limit any rights and discretion of 
PavCo to: 

(a) alter, add to, subtract from, renovate, construct improvements to, rearrange, build 
additional storeys on and construct additional facilities adjoining or near BC Place; 
or 

(b) demolish, redevelop or relocate the facilities and improvements comprising BC 
Place or erected on the BC Place Lands, provided that notwithstanding anything 
contained in this Section 2.10, except as set out in Section 2.11:

(i) PavCo shall have no right to relocate, demolish or redevelop all or any part 
of the ECR;

(ii) PavCo shall ensure that Creative Energy has access to the ECR at all times 
during any such alteration, demolition or redevelopment and after the 
completion thereof, and

(iii) PavCo shall use commercially-reasonable efforts to minimize interference 
with Creative Energy's use of the ECR Plant or interrupt the operation of the 
ECR Plant.

If all or any part of BC Place or the BC Place Lands is altered, demolished or redeveloped 
during the Term, Creative Energy will be responsible, at its cost, for making such structural 
changes and upgrades to the ECR and the Flues as may be required to ensure the ECR and 
the Flues can stand alone and continue to function without the support of BC Place and for 
making all arrangements for the installation of replacement Utility Services.

2.11 Creative Energy as Owner

Notwithstanding any degree of annexation or affixation, or rule of law or equity to the contrary, 
but subject to Section 6.2, PavCo acknowledges and agrees that all Utility Infrastructure (including 
all components of the ECR Plant, but excluding any Utility Services owned by third party 
providers), and all additions or extensions thereto, will be owned by and remain the property of 
and vest in Creative Energy.
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2.12 Operation of ECR Plant

Creative Energy will operate all Utility Infrastructure in accordance with Prudent Utility Practice 
and all applicable Laws.

3. TERM

3.1 Term

The term ("Term") of this Agreement will commence on the Commencement Date and will 
continue to the 40th anniversary of the Commencement Date, unless terminated pursuant to 
provisions of this Agreement.

PavCo and Creative Energy agree that if Creative Energy is not then in default of any of its 
obligations under this Agreement, Creative Energy may, by delivery of written notice to PavCo at 
any time not later than thirty-sixseventy (3670) months prior to the expiration of the Term, request 
that PavCo consider (in PavCo’s sole and unfettered discretion) the granting of a renewal or 
extension of this Agreement for such period of time and upon such modified or additional terms as 
PavCo may require and as PavCo and Creative Energy may (in their respective unfettered 
discretion) agree upon.  Upon receipt of the foregoing notice from Creative Energy requesting that 
PavCo consider the granting of a renewal or extension of this Agreement, PavCo will notify 
Creative Energy by no later than sixty-six (66) months prior to the expiration of the Term as to 
whether PavCo is willing (in PavCo’s sole and unfettered discretion) to grant any renewal or 
extension of this Agreement, and if so, the period of time of such renewal and any modified or 
additional terms to this Agreement PavCo would require as a condition to such renewal or 
extension.  If PavCo delivers written notice confirming PavCo’s willingness to consider any 
renewal or extension of this Agreement, the parties will enter into discussions and negotiations to 
endeavour to finalize a formal agreement expressly renewing or extending the Term of this 
Agreement (a “Renewal Agreement”), however no agreement to renew or extend this Agreement 
will exist unless and until Creative Energy and PavCo will, each in their respective unfettered 
discretion, have executed a Renewal Agreement on or before the date which is sixty (60) months 
prior to the expiration of the Term. 

For greater certainty, Creative Energy acknowledges that: 

(a) Creative Energy has no rights or options to renew this Agreement or to extend the 
Term unless PavCo otherwise expressly agrees in writing to any such renewal or 
extension following receipt of a request from Creative Energy as contemplated in 
this Section 3.1 above; and 

(b) PavCo may consider any such request in its sole and unfettered discretion and 
PavCo shall have no obligations to agree to any request or proposal for any renewal 
of this Agreement nor any extension of the Term; and

(c) if PavCo and Creative Energy, each in their respective unfettered discretion, have 
not executed a Renewal Agreement on or before the date which is sixty (60) months 
prior to the expiration of the Term, then, unless PavCo and Creative Energy 
otherwise expressly agree, this Agreement will terminate upon the expiry of the 
Term.
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4. ANNUAL FEE AND OTHER PAYMENTS

4.1 Annual Fee

Creative Energy will pay PavCo an annual fee (the "Annual Fee") for the use of the ECR in 
accordance with the provisions of this Agreement, which Annual Fee shall be payable in equal 
monthly instalments commencing on the first day of the month following the Commencement 
Date, in accordance with Schedule B.

The Annual Fee will thereafter be adjusted in respect of each successive Five Year Period as set 
out in Schedule B.

4.2 Taxes

(a) If Taxes are assessed by the Taxing Authority directly on the ECR Area or the ECR 
Plant, Creative Energy will pay to PavCo (or, if directed to do so by PavCo, 
Creative Energy shall pay directly to the Taxing Authority) the greater of:

(i) $124,630.74 (as adjusted in accordance with Schedule B), to be increased 
effective as of the beginning of every Five Year Period, starting on the fifth 
anniversary of the Commencement Date, in proportion to the percentage 
change in the CPI over the CPI existing as of the commencement of the 
preceding Five Year Period up to the last day of the last calendar month 
immediately prior to each respective Adjustment Date; and

(ii) the Taxes so assessed.

(b) If Taxes are assessed by the Taxing Authority directly on the ECR Area or the ECR 
Plant, the Parties will take all reasonable steps to cause the Taxing Authority to 
prepare a separate Taxes assessment in respect of the ECR Area and the ECR Plant 
and to cause all Taxes assessments in respect of the ECR Area and the ECR Plant to 
be addressed directly to Creative Energy. Upon receipt of any such Taxes 
assessment, Creative Energy will pay the invoiced Taxes to the Taxing Authority 
on or before the due date and, within two (2) Business Days thereafter, will provide 
evidence of such payment to PavCo. If any such Taxes assessment is directed to 
PavCo, PavCo will forward it to Creative Energy and Creative Energy will pay the 
invoiced Taxes to the Taxing Authority on or before the due date and, within two 
(2) Business Days thereafter, will provide evidence of such payment to PavCo.  

(c) The amount of Taxes so assessed will be deducted from the amount payable by 
Creative Energy on account of the Annual Fee, up to a maximum deduction equal 
to the amount set out in Section 4.2(a)(i) (as increased from time to time).  

(d) If the amount of Taxes so assessed is less than the amount set out in Section 
4.2(a)(i), Creative Energy will pay the difference between the amount set out in 
Section 4.2(a)(i) (as increased from time to time) and the amount of Taxes so 
assessed directly to PavCo, as part of the Annual Fee.

4.3 Payment for Irregular Periods
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The Annual Fee and all other amounts payable by Creative Energy under this Agreement will 
accrue from day to day and, if for any reason it becomes necessary to calculate the Annual Fee or 
any other such amounts for irregular periods of less than one month or year, as may be applicable, 
an appropriate pro-rata adjustment will be made on a daily basis.

4.4 Sales Taxes

Creative Energy will pay the applicable Sales Taxes to PavCo (or as may be otherwise required by 
applicable Laws) on any payment of the Annual Fee and all other amounts payable by Creative 
Energy under this Agreement, which payment will be made to PavCo (or as may be otherwise 
required by applicable Laws) at the same time as the amounts to which Sales Taxes apply are 
payable under this Agreement.

4.5 Insurance Premiums

If the conduct of the business in, or use or manner of use of, the Utility Infrastructure or any part 
thereof by Creative Energy, causes or results in any increase in premiums or deductible payments 
for any insurance carried by PavCo with respect to BC Place, or prudently required to be carried by 
PavCo owing to the construction or operation of the ECR Plant contrary to this Agreement 
(including, but not limited to, boiler and machinery, business interruption, event cancellation, or 
insurance against loss arising from the operation of BC Place), Creative Energy will pay any such 
increase in premiums or deductible payments promptly upon receipt from PavCo of written 
request and reasonable evidence of same.  PavCo will investigate the feasibility of obtaining a 
policy or policies of insurance in its name to cover any potential losses of profits or consequential 
or economic losses suffered by PavCo through any nuisances affecting BC Place operations and/or 
BC Place events and caused by exceedances of Technical Performance Maximum Thresholds 
(“Consequential Loss Insurance”), and if such insurance is available:

(a) PavCo will advise Creative Energy of the premium and deductible payments 
thereunder, together with any other information relating to such insurance as is 
reasonably requested by Creative Energy; and 

(b) if required by Creative Energy, PavCo will obtain and maintain the Consequential 
Loss Insurance throughout the term of this Agreement and Creative Energy will 
pay the premiums and deductible payments under the Consequential Loss 
Insurance in accordance with this Section 4.5.

4.6 No Cost to PavCo

Creative Energy acknowledges and agrees that it is intended that PavCo will not be responsible 
during the Term for any costs, charges, expenses or outlays of any nature whatsoever in respect of 
the ECR Area or the ECR Plant, excepting only as expressly provided herein.

5. CREATIVE ENERGY INDEMNITY

5.1 Creative Energy Indemnity
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Except as expressly provided in the Services Agreement in respect of the limitation of Creative 
Energy’s liability in relation to the Energy Transfer Station, and without limiting any other 
obligation of Creative Energy provided herein, Creative Energy will indemnify, defend, and save 
harmless the PavCo Group from any and all liabilities, actions, damages, claims, losses, costs, 
orders, fines, penalties, and expenses (including the full amount of all legal fees and expenses on a 
solicitor and own-client basis) which may be paid by, incurred by, or asserted against the PavCo 
Group or any one or more of them, arising from or in connection with: 

(a) the occupancy or use by Creative Energy of the SRW Areas or any part thereof;

(b) any breach of this Agreement by Creative Energy; or

(c) any negligence or wilful misconduct perpetrated by Creative Energy or any Person 
for whom it is in law responsible.

5.2 Survival

The provisions of this Section 5 will survive the expiry or earlier termination of the Term.

6. TERMINATION

6.1 Termination for Creative Energy Default

(a) Creative Energy will be in default under this Agreement ("Creative Energy 
Default") if:

(i) it passes a resolution for its winding-up or dissolution and its right, title and 
interest in this Agreement is not assigned to another entity, or it is adjudged 
bankrupt or insolvent by a court of competent jurisdiction, commences or 
consents to the institution of bankruptcy proceedings, proposes a 
compromise or an arrangement, files any petition seeking reorganization, 
arrangement, composition, liquidation or similar relief for itself, has a 
receiver or a receiver-manager appointed with respect to its affairs, or 
makes a general assignment for the benefit of its creditors under any Law 
relating to bankruptcy, insolvency or other relief for or against debtors 
generally; or

(ii) it fails to pay the Annual Fee, or any other amount owing by Creative 
Energy hereunder, as required within thirty (30) days' notice in writing from 
PavCo; or

(iii) it is in breach of a material term, covenant, agreement, condition or 
obligation under this Agreement, or it is in breach of multiple terms, 
covenants, agreements, conditions or obligations under this Agreement 
which in the aggregate are material, and fails to cure such default within 
thirty (30) days after receipt of written notice thereof from PavCo or, if such 
default is not capable of being cured within such thirty (30) day notice 
period, fails to commence in good faith the curing of such default forthwith 
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upon receipt of written notice thereof from PavCo or, having so 
commenced, fails to diligently pursue the curing of such default until cured.

(b) In the event of a Creative Energy Default, PavCo may at its option and without 
liability therefor or prejudice to any other right or remedy PavCo may have, 
terminate this Agreement by written notice to Creative Energy.

6.2 Treatment of Utility Infrastructure on Expiry or Earlier Termination

(a) Upon the termination of this Agreement, Creative Energy will, if so directed by 
PavCo in writing, at its cost and expense remove the Utility Infrastructure or any 
portion thereof as directed by PavCo from the SRW Areas, whether or not affixed 
to the SRW Areas. If despite PavCo's written direction Creative Energy does not 
remove the Utility Infrastructure from the SRW Areas within sixty (60) days after 
termination of this Agreement, PavCo may do so and Creative Energy will be 
responsible for the cost of such removal and for any necessary storage charges. 
PavCo will not be responsible for any damage caused to the Utility Infrastructure 
by reason of such removal. Upon removal of the Utility Infrastructure by PavCo, 
PavCo may sell, destroy or dispose of the Utility Infrastructure without any 
compensation to Creative Energy.

(b) To the extent Creative Energy removes Utility Infrastructure from any of the SRW 
Areas pursuant to Subsection 6.2 (a), Creative Energy will restore all SRW Areas to 
the reasonable satisfaction of PavCo, leaving the SRW Areas in a clean and neat 
condition, and PavCo will provide Creative Energy with reasonable access to the 
SRW Areas for such purposes. If Creative Energy does not so restore the SRW 
Areas, PavCo may do so and Creative Energy will be responsible for all associated 
costs.

(c) To the extent any Utility Infrastructure is left within any SRW Areas pursuant to 
Subsection 6.2 (a), title to such Utility Infrastructure will be deemed to vest in 
PavCo without any compensation to Creative Energy and, in the event such Utility 
Infrastructure or any portion thereof is not yet operational, at PavCo's option and 
written request Creative Energy will deliver to PavCo any equipment and work 
product in the possession or control of Creative Energy relating to such 
non-operational Utility Infrastructure as required to permit PavCo (at PavCo's 
option) to complete the installation of and operate such Utility Infrastructure, and 
title to such equipment and work product will be deemed to vest in PavCo without 
any compensation to Creative Energy.

6.3 Termination of Services Agreement

If the Services Agreement is terminated for any reason prior to the expiry of the Term thereof, the 
rights granted to Creative Energy in Section 2.2 herein will terminate, and Creative Energy will 
forthwith take all steps which are required to discharge the statutory right of way granted in 
Section 2.2 from title to the BC Place Lands.
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6.4 Survival of Obligations

Upon the expiry of the Term or other termination of this Agreement, all claims, causes of action or 
other outstanding obligations remaining or being unfulfilled as at the date of expiry or termination 
and all of the provisions of this Agreement relating to the obligation of either of the Parties to 
perform actions or to account to or to indemnify the other and pay to the other any monies owing as 
at the date of expiry or termination in connection with this Agreement will survive such expiry or 
termination.

6.5 Discharge

On the expiry or earlier termination of this Agreement, Creative Energy will, promptly and 
without cost to PavCo, forthwith take all steps which are required to discharge all statutory rights 
of way granted in Article 2 from title to the BC Place Lands.

7. ENVIRONMENTAL MATTERS

7.1 Creative Energy Environmental Covenants

(a) Creative Energy will comply with Environmental Laws in its use and occupation of 
the SRW Areas and, without limiting the generality of the foregoing, Creative 
Energy will not, except in compliance with Environmental Laws:

(i) install or use in the Utility Infrastructure or on, in or under the SRW Areas 
or any adjacent property any materials, equipment or apparatus, the 
installation, use or storage of which is likely to cause the generation, 
accumulation or migration of any Contaminants; or

(ii) use or allow the use of the SRW Areas to dispose of, handle or treat any 
Contaminants in a manner in whole or in part that violates Environmental 
Laws or causes the SRW Areas or any adjacent property to become a 
Contaminated Site.

(b) Creative Energy will remediate, and will be responsible (at its sole expense) for the 
remediation, in accordance with Environmental Laws, of any and all Contaminants 
relating to the SRW Areas for which Creative Energy is liable pursuant to 
Paragraph 7.2.

7.2 Creative Energy Environmental Liability

(a) Creative Energy acknowledges and agrees that it is and will be liable (and that 
PavCo is not and will not under any circumstances whatsoever be liable) for any 
and all liabilities, actions, damages, claims (including remediation cost recovery 
claims), losses, costs, orders, fines, penalties and expenses whatsoever (including 
all consulting and legal fees and expenses on a solicitor-client basis and the costs of 
investigation, removal, treatment, storage and disposal of Contaminants and 
remediation of the SRW Areas and any affected adjacent property) which may be 
paid by, incurred by or asserted against any member of the PavCo Group to the 
extent the same arise from:
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(i) any breach of or non-compliance with the provisions of Section 7.1 by 
Creative Energy; or

(ii) any Release or alleged Release of any Contaminants at or from the SRW 
Areas as a result of Creative Energy's negligent act or omission, provided 
that Creative Energy will not in any way be responsible for the presence of 
any Contaminants on, in or under the SRW Areas, except to the extent 
arising from a breach of or non-compliance with the provisions of Section 
7.1 by Creative Energy.

(b) Creative Energy hereby releases and forever discharges the PavCo Group from and 
against any and all claims, claims for remediation costs, demands, actions, causes 
of action and suits which any member of the Creative Energy Group has or may 
hereafter have or bring against any member of the PavCo Group for or by reason of, 
or arising from, any of the matters referred to in Subsection 7.2 (a).

7.3 Private Agreement

The Parties acknowledge and agree that the provisions of this Agreement constitute an agreement 
between them that is a private agreement respecting liability for Contaminants on, in, migrating 
from or discharged from the SRW Areas, and any Contamination of adjacent properties resulting 
from such Contamination, and the remediation thereof, as contemplated in the Environmental 
Management Act (British Columbia). 

The Parties also acknowledge and agree that PavCo is subject to the Freedom of Information and 
Protection of Privacy Act of BC with respect to the subject matter of this Agreement.

7.4 Survival

Notwithstanding anything to the contrary in this Agreement, the covenants, acknowledgements, 
agreements and releases granted in this Article 7 will survive the expiry or termination of this 
Agreement.

8. FURTHER COVENANTS

8.1 PavCo's Covenants

PavCo covenants and agrees with Creative Energy that PavCo will report to Creative Energy any 
malicious damage or damage to the ECR Plant of which it becomes aware.

8.2 Creative Energy's Covenants

In addition to the other obligations set out in this Agreement, Creative Energy covenants and 
agrees with PavCo at all times and from time to time as follows.
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(a) Continued Existence. Creative Energy will maintain its status in good standing 
with the Registrar of Companies at all times while this Agreement remains in 
effect.

(b) Compliance with Laws. Creative Energy will, at its sole cost and expense, abide by 
and comply with all applicable Laws (including Environmental Laws) and Permits 
in discharging its obligations hereunder and will maintain in good standing all 
Permits required in connection with the operation of the ECR Plant.

(c) Use of the SRW Areas. Creative Energy will use the SRW Areas only for the 
purposes respectively set out in Sections 2.1, 2.2, 2.3 and 2.4, and for no other 
purposes without the prior written consent of PavCo, which consent may be 
unreasonably or arbitrarily withheld.

(d) Nuisance and Waste. Creative Energy will keep the SRW Areas in a reasonably 
tidy and clean condition and Creative Energy shall not to do anything on the SRW 
Areas which may be or may become a nuisance or danger to PavCo or to any other 
users of the BC Place Lands or to any equipment, works, structures, installations or 
other property of any of them on, under or in the BC Place Lands and shall not to 
commit any waste upon the SRW Areas. If any smoke, ash or other emissions of 
any kind generated by any Utility Infrastructure stains or soils any portion of the 
BC Place Lands or any works, structures, installations or other property located on 
the BC Place Lands, Creative Energy will promptly and diligently undertake and 
complete any actions as PavCo may reasonably determine to be necessary to stop 
and prevent any such staining or soiling and Creative Energy shall bear all costs 
incurred by PavCo to remove or replace any such staining and/or soiling.

(e) Signage and Advertising. 

(i) Creative Energy will not erect or place any signs or advertising of any 
nature or kind whatsoever on the ECR Area without first obtaining PavCo's 
written approval (which shall not be unreasonably or arbitrarily withheld) 
and without complying with all sign restrictions imposed by PavCo and any 
Governmental  Authority having jurisdiction.  Notwithstanding the 
foregoing, Creative Energy will be entitled at its expense to have its name 
and logo shown upon the exterior façade of the ECR, in a location to be 
approved by PavCo, acting reasonably.

(ii) PavCo, at its cost and expense, will be permitted to place or arranged to be 
placed signs and advertising on the exterior façade of the ECR, provided 
that:

(A) Creative Energy will have the right to review and approve the 
content of the signs and advertising to be posted on the exterior 
façade of the ECR, provided that Creative Energy will only be 
permitted to refuse its approval of any such signs or advertising if 
the content thereof refers to any Person which Creative Energy, 
acting reasonably, deems to be a competitor;
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(B) PavCo will maintain the exterior façade of the ECR in a clean and 
tidy condition; and

(C) PavCo will be entitled to retain all revenues generated from any 
such signs or advertising.

(f) Clear Builders Liens.  Creative Energy will use commercially reasonable efforts to
ensure that no claim of builders lien or any other statutory lien is registered against 
title to the BC Place Lands, and if any such lien should be registered against the BC 
Place Lands as a result of any act or failure to act on the part of any Creative Energy 
User, Creative Energy hereby agrees to indemnify and hold harmless PavCo with 
respect to such lien, and to expeditiously take all necessary steps to remove any 
such lien from title to the BC Place Lands forthwith upon notice by PavCo. If 
Creative Energy fails to take such necessary action within ten (10) Business Days 
after receipt of notice from PavCo, PavCo may take all necessary action to remove 
the same in the name of Creative Energy and Creative Energy agrees to indemnify 
PavCo for any and all costs, charges or expenses with respect to the same, including 
solicitor's fees on an indemnity basis and to pay to PavCo, as applicable, promptly 
upon demand, all such costs, charges and expenses within ten (10) Business Days 
after notice from PavCo of the same. If Creative Energy bona fide intends to contest 
any lien or claim of the nature described above Creative Energy will notify PavCo 
of such intention within five (5) days after Creative Energy learns of such lien or 
claim and Creative Energy will promptly provide security in favour of either PavCo 
or the claimant for the payment thereof which is reasonable and satisfactory to 
PavCo. PavCo will be entitled to take, and to require Creative Energy to take or 
cause to be taken, all steps available to cause any lien or claim of lien filed against 
title to the BC Place Lands to be discharged therefrom provided that such steps do 
not materially prejudice or unreasonably interfere with Creative Energy's position 
in the dispute. If Creative Energy fully complies with the foregoing requirements as 
to indemnification and security, it will not be in default under this Section 8.2, and 
PavCo will not satisfy, discharge or pay, or cause Creative Energy to satisfy, 
discharge or pay such lien or claim until the same becomes legally due and payable 
and is required to be paid by statute or by order of a court or other competent 
tribunal, in which case Creative Energy will satisfy and discharge, or cause to be 
satisfied or discharged, such lien or claim and all penalties, interest and costs in 
connection therewith. The satisfaction and discharge of any such lien or claim will 
be made before execution is had upon any judgement rendered thereon and before 
commencement of any proceeding on account thereof subsequent to judgement to 
dispose of the interest of PavCo in the BC Place Lands or any improvement 
thereon. In the event of any such contest and without limiting Section 5.1, Creative 
Energy will protect and indemnify PavCo against all loss, cost, expense and 
damage resulting therefrom.

(g) Repair. Creative Energy will maintain in a good and workmanlike manner all 
Utility Infrastructure and, in the event of any damage or destruction to the Utility 
Infrastructure or any part thereof, Creative Energy will promptly repair, replace or 
rebuild the Utility Infrastructure.
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(h) Work Schedule Approval. Prior to commencing any work within the SRW Areas in 
connection with the initial construction and installation of the Utility Infrastructure, 
Creative Energy will provide PavCo with no fewer than five (5) days' written notice 
of the proposed work and location within the SRW Areas, as well as estimated 
commencement and completion times. If within three (3) days of PavCo's receipt of 
such notice it requests in writing that Creative Energy reschedule such proposed 
work for a bona fide reason (such as, without limitation, a conflicting special 
ceremony or event or scheduled maintenance or repair to BC Place), Creative 
Energy will reschedule such work to accommodate PavCo's request.

(i) Survey Plan of Utility Infrastructure. Within six months of substantial completion 
of the construction and installation of the ECR Plant and the Energy Transfer 
Station, Creative Energy will obtain, at its sole cost, one or more registrable 
volumetric survey plans showing the location of the installed ECR Plant and the 
Energy Transfer Station, such plans to be satisfactory to PavCo, acting reasonably. 
Following PavCo's approval of such survey plans, if and to the extent that the 
as-built locations of the ECR Plant and/or the Energy Transfer Station require any 
material changes to the locations of any of the SRW Areas, then Creative Energy 
will arrange, at its sole cost, for the preparation of a modification of this Agreement 
and one of more accompanying Reference Plans of Statutory Right of Way 
(satisfactory to PavCo, acting reasonably) to replace the SRW Reference Plans (as 
defined in this Agreement) and both parties shall execute, in registrable form, such 
modification of this Agreement to allow such modification and such substitute 
Reference Plans of Statutory Right of Way to be registered at the Vancouver Land 
Title Office for the purposes of redefining and confirming the as-built locations and 
dimensions of the SRW Areas.

(j) No Exceedance of Technical Performance Operating Thresholds. Creative Energy 
expressly agrees that neither the construction nor the repair, maintenance or 
operation of any of the Utility Infrastructure will generate any noise, smoke, 
vibration or odour exceeding the Technical Performance Operating Thresholds, 
and if at any time during the Term any such Technical Performance Operating 
Thresholds are exceeded for a period of 60 or more consecutive days, Creative 
Energy will promptly, diligently and at Creative Energy’s sole cost, undertake and 
complete all such measures as required (to the satisfaction of PavCo, acting 
reasonably in determining measures required to avoid material and adverse effects 
by any such exceedances upon the structure and/or operations of BC Place) to 
mitigate and eliminate any and all such exceedances.

Creative Energy expressly agrees that:

(i) such measures required by PavCo may include the immediate cessation, 
suspension or delay by Creative Energy of any construction activities 
causing any such exceedances until such time as the exceedances will not 
materially and adversely affect BC Place operations;

(ii) to the extent feasible to eliminate exceedances of any Technical 
Performance Operating Thresholds following completion of construction 
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and commissioning of the ECR Plant, and to the extent permitted by 
Governmental Authorities regulating the ECR Plant, Creative Energy will 
endeavour to reduce its operations within the ECR Plant until such time as 
the exceedances will not materially and adversely affect BC Place 
operations; and

(iii) the limitations in Section 10.1 will not apply to any losses of profits or 
consequential or economic losses suffered by PavCo through any nuisances 
affecting BC Place operations and/or BC Place events and caused by 
exceedances of Technical Performance Maximum Thresholds: 
PROVIDED THAT (without limiting PavCo’s rights to recoveries under 
insurance policies to be obtained and maintained by PavCo for the benefit 
of PavCo or the PavCo Group) PavCo agrees that the quantum of claims 
which may be made and advanced by PavCo against Creative Energy for 
uninsured losses suffered by PavCo in respect of nuisances affecting any 
single BC Place event and caused by exceedances of the Technical 
Performance Maximum Thresholds shall be limited to the sum of $750,000, 
increased in proportion to the cumulative increases in the Vancouver 
All-Items Consumer Price Index, as published by Statistics Canada from 
December 31, 2017 until the final day of the month preceding the date of 
any relevant uninsured loss suffered by PavCo through the effects of any 
such nuisances on BC Place events.

Notwithstanding the foregoing, if during the construction or commissioning of the 
ECR Plant and from time to time during the testing and maintenance thereof, it is 
anticipated that the Technical Performance Maximum Thresholds will be 
temporarily exceeded, Creative Energy will deliver not less than 10 Business Days’ 
notice of such anticipated exceedance of any Technical Performance Maximum 
Threshold to PavCo together with reasonable details thereof, and shall only 
undertake such specified commissioning, testing or maintenance activities 
anticipated to cause any such exceedances after the approval thereof by PavCo, 
acting reasonably, and during mutually agreed upon times, each party acting 
reasonably.

9. INSURANCE

9.1 Creative Energy Insurance

Creative Energy (or Creative Energy's prime engineering consultant in the case of Subsection 
9.1(g)) will obtain and maintain at its own expense throughout the term of this Agreement the 
following insurance coverage:
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(a) Comprehensive General Liability Insurance against claims for personal injury, 
death or property damage, covering its operations, in an amount which is not less 
than $20 million per occurrence including Tenants Legal Liability insurance in an 
amount which is not less than $5 million per occurrence and 24 months’ completed 
operations coverage;

(b) Wrap-up liability insurance covering PavCo, as owner, and all consultants, project 
manager, general contractor  and all subcontractors  against claims for personal 
injury, death or property damage including, cross liability, 24 months’ completed 
operations coverage in an amount which is not less than $20 million per 
occurrence;

(c) All Risks Builder's Risk insurance covering the ECR Plant prior to the completion 
of the construction thereof against all risks perils included in such policies affecting 
similar properties in British Columbia with extended or additional perils 
supplemental coverage as would be insured against by a prudent owner in an 
amount which is not less than 100% of the replacement cost thereof, including soft 
costs, delay in start-up coverage of not less than $5 million, boiler and machinery 
extension including testing and commissioning;

(d) Boiler and Machinery Insurance with limits for each accident in an amount which is 
not less than the full replacement cost of all boilers, pressure vessels, heating, 
ventilating and air-conditioning equipment and miscellaneous electrical apparatus 
owned or operated by Creative Energy on the BC Place Lands, including testing 
and commissioning, including profits business interruption coverage of not less 
than $15 million per occurrence subject to a 36 month period of indemnity;

(e) Property Insurance insuring the Utility Infrastructure against perils normally 
included in a standard "all risk" policy, in an amount equal to 100% of the current 
replacement cost of the ECR Plant, and adjusted at least annually to reflect changes 
in replacement value due to inflation or other factors; including profits business
interruption coverage of not less than $15 million per occurrence, subject to 36 
month period of indemnity;

(f) a standard automobile policy including standard contractual liability endorsement 
against claims for bodily injury, death and damage to property, in an amount of not 
less than $5 million per occurrence and in the aggregate; and

(g) errors and omissions liability insurance for a value of not less than $5 million per 
occurrence and in the aggregate throughout the design and construction phase of 
the Utility Infrastructure.

9.2 Responsibility

Creative Energy will be responsible for the full amount of all premiums and deductibles required 
under Section 9.1. Unless otherwise stipulated, all policies required must be effective at the 
Commencement Date and must, to the extent obtainable, provide that the insurance will not be 
cancelled without the insurer giving a least thirty (30) days written notice to PavCo. Insurance will 



WSLEGAL\073373\00001\17926030v22

Page 33 of 56

be purchased from reputable insurers registered and licensed to underwrite insurance in British 
Columbia. 

Where Creative Energy fails to comply with requirements of Section 9.1 or this Section 9.2, PavCo
may take all necessary steps to effect and maintain the required insurance coverage at Creative 
Energy's expense.

The limitations set out in Sections 8.2 (j) and 10.1 of this Agreement shall not limit the rights of 
PavCo to make claims nor to recover proceeds under any of the forms of insurance required to be 
obtained and maintained for the benefit of PavCo under this Agreement.

9.3 Evidence of Insurance

Creative Energy will deliver or cause to be delivered to PavCo (prior to the Commencement Date 
and at least annually thereafter but also as requested by PavCo from time to time) written evidence 
in the form of a certificate by the insurer or its agent or certified copy of an insurance policy issued 
by the insurer of all insurance policies required to be obtained and maintained by Creative Energy 
under this Article 9 and any amendments, modifications or replacements thereof.

9.4 Additional Insured

Creative Energy will ensure that PavCo (including the PavCo Group) is an additional insured (as 
“B.C. Pavilion Corporation”) under the insurance to be obtained and maintained pursuant to 
Subsections 9.1(a), (d) and (e), and further that the insurer will waive all rights of subrogation 
against PavCo and PavCo Group. 

PavCo may, at its option, reasonably exercised and with seven (7) days’ notice, require additional 
parties to be named as additional insureds under the policies referred to in Subsections 9.1(a), (d) 
and (e), or require increases in all or any such amounts of insurance.

9.5 Creative Energy to Insure Own Property

Creative Energy acknowledges that:

(a) (a) PavCo does not and will not insure Creative Energy’s property;

(b) (b) Creative Energy has been advised to insure its property while any such 
property is on or about the BC Place Lands;

(c) (c) if Creative Energy omits to so insure its property, it shall do so at its own 
risk and PavCo shall not be liable for any loss or damage to such property no matter 
how or by whom caused; and

(d) (d) any insurance policies obtained by Creative Energy for its own property 
shall contain a waiver of subrogation in favour of PavCo.

10. LIABILITY

10.1 Consequential Loss
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Notwithstanding anything to the contrary in this Agreement (but subject to Section 8.2 (j) (iii) and 
without limiting PavCo's rights to claim and recover payments in respect of all losses and damages 
under any policies of insurance to be obtained and maintained by PavCo for PavCo's benefit under 
this Agreement), in no event will either Party be liable to the other Party for any indirect or 
consequential loss, cost or expense whatsoever, including any loss of profits, revenues or other 
economic loss, suffered by the other Party or its Affiliates or their respective officers, directors, 
shareholders, employees, contractors, agents, successors or permitted assigns.

11. FORCE MAJEURE

11.1 Suspension/Extension through Force Majeure

Subject to the other provisions of this Article 11, if either Party is unable or fails by reason of the 
occurrence and continuation of any event of Force Majeure to perform, in whole or in part, any of 
its respective obligations or covenants set out in this Agreement (except an obligation or covenant 
to pay), such inability or failure will be deemed not to be a breach of such obligation or covenant 
and the obligations of both Parties under this Agreement will be suspended to the extent 
reasonably necessary during the continuation of any inability or failure so caused by such Force 
Majeure.

Any Party so hindered or delayed by an event of Force Majeure shall promptly advise the other 
Party of the cause and effects of any such event, and shall act diligently and take all reasonable 
steps to remove such cause or to mitigate the effects of any such event of Force Majeure in the 
achievement of any of its respective obligations under this Agreement. 

For the purposes of this Article 11, a Party is deemed to have control over the actions or omissions 
of those Persons to which it, its agents, contractors or employees, have delegated, assigned or 
subcontracted its obligations and responsibilities.

11.2 Exceptions

Neither Party will be entitled to the benefit of Section 11.1 under any of the following 
circumstances:

(a) to the extent that the inability or failure was caused by the negligence or 
contributory negligence of the Party claiming Force Majeure;

(b) to the extent that the inability or failure was caused by the Party claiming Force 
Majeure having failed to diligently attempt to remedy the condition or to resume 
the performance of such covenants and obligations with reasonable dispatch;

(c) if the inability or failure was caused by lack of funds by the Party claiming Force 
Majeure or is in respect of any amount due by the Party claiming Force Majeure 
hereunder; or

(d) unless, as soon as possible after the happening of the occurrence relied upon or as 
soon as possible after determining that the occurrence was in the nature of Force 
Majeure and would affect the claiming Party's ability to observe or perform any of 
its covenants or obligations under this Agreement, the claiming Party will have 
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given to the other Party notice to the effect that the claiming Party is unable by 
reason of Force Majeure (the nature whereof will be therein specified) to perform 
the particular covenants or obligations.

11.3 Resumption of Obligations

As soon as possible after the Force Majeure event or occurrence is remedied or discontinued, the 
Party claiming Force Majeure will give notice to the other Party of such remedy, and that such 
Party has resumed, or is then in a position to resume, the performance of its suspended covenants 
and obligations hereunder, either in whole or in part.

11.4 Settlement of Labour Disputes

Notwithstanding anything to the contrary in this Article 11, but subject to Section 11.2, the 
settlement of labour disputes or industrial disturbances in which a Party is involved is entirely 
within the discretion of that Party, which Party may make settlement of it at the time and on terms 
and conditions as it may deem to be advisable and no delay in making settlement will deprive the 
Party of the benefit of Section 11.1.

12. DISPUTE  RESOLUTION

12.1 Informal Dispute Resolution

The Parties will make bona fide attempts to settle all disputes that may arise under, out of, in 
connection with or in relation to this Agreement by amicable negotiations and will provide frank 
and timely disclosure to one another of all relevant facts and information to facilitate such 
negotiations.

12.2 Mediation

If a dispute remains unresolved within fifteen (15) Business Days of either Party requesting that 
the other Party engage in negotiations to resolve the dispute in accordance with Section 12.1, the 
Parties agree to attempt to resolve such dispute by mediated negotiation with the assistance of a 
neutral person appointed by the British Columbia International Commercial Arbitration Centre 
administered under its Mediation Rules.

12.3 Arbitration

(a) If a dispute cannot be settled within thirty (30) days after the mediator has been 
appointed in accordance with Section 12.2, or such other period agreed to in writing 
by the Parties, the dispute may be referred to and resolved by arbitration before a 
single arbitrator.

(b) If the Parties cannot agree on the appointment of an arbitrator within five (5) 
Business Days, either Party may refer the matter to the British Columbia 
International Commercial Arbitration Centre, or such mediation or arbitration 
centre as may be mutually agreed upon. The arbitration will:
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(i) to the extent possible, and with the necessary modifications as determined 
by the arbitrator, be administered in accordance with the Shorter Rules for 
Domestic Commercial Arbitration or similar rules; and

(ii) be conducted in Vancouver, British Columbia.

(c) Notwithstanding the above, no Person will be nominated to act as an arbitrator who 
is in any way financially interested in the business affairs of either PavCo or 
Creative Energy.

(d) If the Parties are unable to agree on an arbitrator or if the appointment of an 
arbitrator is terminated in the manner provided for in this Section 12.3, then any 
Party to this Agreement will be entitled to apply to a judge of the British Columbia
Supreme Court to appoint an arbitrator and the arbitrator so appointed will proceed 
to determine the matter mutatis mutandis in accordance with the provisions of this 
Article 12.

(e) Any arbitrator so appointed will issue a written award that sets forth the essential 
findings and conclusions on which the award is based.

(f) If the arbitrator fails to render a decision within thirty (30) days following the final 
hearing of the arbitration, either Party may terminate the arbitration and a new 
arbitrator will be appointed in accordance with these provisions.

12.4 Arbitrator's Authority

(a) Any arbitrator appointed acting pursuant to Section 12.3 will have the authority to 
award:

(i) monetary damages;

(ii) interest on unpaid amounts from the date due;

(iii) specific performance; and

(iv) permanent relief.

(b) The costs and expenses of the arbitration, but not those incurred by the Parties, will 
be shared equally, unless the arbitrator determines that a specific party prevailed. In 
such a case, the non-prevailing Party will pay all costs and expenses of the 
arbitration, but not those of the prevailing Party.

12.5 Continuation of Services

Except as otherwise expressly provided herein, each of the Parties will perform all of its respective 
obligations under this Agreement notwithstanding the existence of any dispute that arises from 
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time to time between the Parties in respect of any matter related to this Agreement or during the 
resolution of any dispute in accordance with this Article 12, except where to do so would threaten 
public health and safety or the environment. 

12.6 Injunctive Relief

Nothing in this Article 12 will:

(a) preclude either Party from applying to a court of competent jurisdiction for 
interlocutory or interim relief; nor 

(b) prejudice or limit PavCo’s rights and remedies to demand immediate rectification 
and elimination of exceedances of Technical Performance Thresholds under Section 8.2 (j).

13. GENERAL

13.1 Cooperation and Coordination

The Parties will, upon reasonable request from the other Party, cooperate and coordinate with each 
other and with any applicable Governmental Authority to permit each Party to perform its 
respective obligations under this Agreement.

13.2 Notices

Any notice or other communication required or permitted to be given under this Agreement will be 
effective only  if in writing and when it is actually delivered (which delivery may be by e-mail
transmission or other commonly-accepted electronic means) to the Party for whom it is intended at 
the following address or such other address in British Columbia as such Party may designate to the 
other Party by notice to the attention of the following persons or the successors in title or function 
of such person from time to time in writing delivered in accordance with this Section 13.2:

(a) if to Creative Energy:

CREATIVE ENERGY VANCOUVER PLATFORMS INC. 
Suite 1, 720 Beatty St. 
Vancouver, British Columbia V6B 2M1

Attention: President
Email: info@creativeenergycanada.com

(b) if to PavCo:

B.C. PAVILION CORPORATION
Suite 200 - 999 Canada Place 
Vancouver, British Columbia V6C 3C1

Attention: General Counsel
Email: cledingham@bcpavco.com

Notwithstanding the foregoing, notices with respect to Force Majeure events or occurrences will 
be given in writing by e-mail or other commonly-accepted electronic transmission, or orally in 
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person or by telephone (to be confirmed by e-mail or other commonly-accepted electronic 
transmission), to the person or persons designated from time to time by the Parties as the person or 
persons authorized to receive such notices.

13.3 Time of the Essence

Time is of the essence of this Agreement.

13.4 Expropriation

If during the Term the ECR Area, or any part thereof, is acquired or condemned by expropriation 
for any public or quasi-public use, then PavCo and Creative Energy may separately claim, receive 
and retain awards of compensation for the loss of their respective interests, but neither PavCo nor 
Creative Energy will have any claim against the other in respect of such loss or the unexpired 
Term.

13.5 Late Payments

If Creative Energy does not pay to PavCo any amount which it is required to pay under this 
Agreement within five (5) Business Days following the due date under this Agreement, such 
amount will thereafter bear interest at a rate equal to the Prime Rate plus four percent (4%) per 
annum, calculated and compounded monthly, on the first day of each month until paid.

13.6 Governing Law

This Agreement is governed by and will be construed in accordance with the laws of the Province 
of British Columbia and the laws of Canada applicable therein.

13.7 Severability

If any provision of this Agreement is determined by any court of competent jurisdiction to be 
illegal or unenforceable, that provision will be severed from this Agreement and the remaining 
provisions will continue in full force and effect so long as the economic or legal substance of the 
transactions contemplated hereby is not affected in any manner materially adverse to either of the 
Parties.

13.8 No Waiver

No waiver by either Party of any default by the other in the performance of any of the provisions of 
this Agreement will operate or be construed as a waiver of any other or future default or defaults 
hereunder, whether of a like or different character.

13.9 Enurement

This Agreement will enure to the benefit of and be binding upon the Parties and their respective 
successors and permitted assigns.
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13.10 Entire Agreement

This Agreement contains the entire agreement between the Parties in respect of the subject matter 
hereof and cancels and supersedes any prior written or oral agreements or understandings, express 
or implied, between the Parties.

13.11 Further Assurances

Each Party will execute and deliver all such further documents and do all such further things as 
may be reasonably requested by the other Party to give full effect to the intent and meaning of this 
Agreement.

13.12 Assignment, Transfer of ECR Plant

(a) Creative Energy will not be permitted to assign this Agreement or any of its rights 
or obligations hereunder without the consent of PavCo, which consent shall not be 
unreasonably withheld. 

(b) Subject to the consent of PavCo as described above (and subject to the approval of 
BCUC, if required), Creative Energy may assign this Agreement or any of its rights 
or obligations hereunder concurrently with the sale of the majority of its shares or 
business or its material assets to, or the amalgamation with, any Person; provided 
Creative Energy also assigns the Services Agreement or the rights and obligations 
thereunder which are relevant to the ECR Plant to the same Person at the same time 
and provided such Person is duly qualified to carry out this Agreement and agrees 
(pursuant to an agreement in form and substance satisfactory to PavCo) to be bound 
by the terms and conditions of this Agreement and the relevant provisions of the 
Services Agreement; and

(c) Notwithstanding the foregoing, but subject to the prior approval of the BCUC if 
required, Creative Energy will be permitted to assign this Agreement or any of its 
rights or obligations hereunder concurrently with the sale or transfer of all or a 
portion of its business or its material assets to, or the merger or amalgamation with, 
any Affiliate of Creative Energy, without the consent of PavCo, provided that 
Creative Energy delivers written notice to PavCo of any such assignment prior to 
the effective date thereof and further provided that Creative Energy also assigns the 
Services Agreement or the rights and obligations thereunder which are relevant to 
the ECR Plant to the same Affiliate at the same time and provided such Affiliate is 
duly qualified to carry out this Agreement and agrees (pursuant to an agreement in 
form and substance satisfactory to PavCo) to be bound by the terms and conditions 
of this Agreement and the relevant provisions of the Services Agreement.

13.13 Relationship

Nothing in this Agreement will create a partnership or joint venture, or a relationship of landlord 
and tenant between PavCo and Creative Energy.

13.14 Acknowledgements of Creative Energy
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Creative Energy acknowledges and agrees as follows:

(a) the rights granted to Creative Energy under this Agreement do not create a landlord 
and tenant relationship nor any partnership or joint venture between PavCo and 
Creative Energy; and

(b) nothing in this Agreement will limit PavCo’s unfettered discretion to grant leases, 
statutory rights of way or any other rights, charges, licences or other interests to any 
Person or any Governmental Authority in respect of the BC Place Lands; provided 
that the exercise of such rights, charges, licences and interests do not unreasonably 
interfere (except in the case of emergencies) with the exercise of the rights of 
Creative Energy under this Agreement.

13.15 Waiver of Rights and Powers of Expropriation

Creative Energy expressly acknowledges and agrees, that neither Creative Energy nor any 
successor or assign of Creative Energy shall have any rights or powers of expropriation in respect 
of the BC Place Lands nor Lot 346, and if and to the extent that Creative Energy or any successor 
or assign shall have or acquire any such rights or powers, Creative Energy, on its own behalf and 
on behalf of any successor or assign, hereby waives any such rights or powers in respect of the BC 
Place Lands and Lot 346, and all or any portion thereof, and any interest therein.

IN WITNESS WHEREOF the parties hereto have executed this Agreement on the Form C and 
Form D above which Forms are part hereof.
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SCHEDULE A

SRW PLAN
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SCHEDULE B

ANNUAL FEE AND FIVE YEAR PERIOD ADJUSTMENTS

The Annual Fee during the first five year period of the Term (together with each subsequent five 
year period, a "Five Year Period") from the Commencement Date to the fifth anniversary of the 
Commencement Date, shall be in the amount of $178,376.58, subject to the adjustments set out 
below.

Creative Energy and PavCo acknowledge and agree that the foregoing Annual Fee is calculated on 
the basis of an estimated square foot floor area of the ECR equal to 9,286 square feet and an 
estimated square foot floor area of Creative Energy’s plant to be constructed at 720 Beatty Street 
(the “720 Beatty Plant”) equal to 17,373 square feet, using the methodology set out in the 
spreadsheet entitled “Calculation of ECR Payment” as at August 24, 2017.  The Annual Fee shall 
be adjusted on the basis of the final as-built square foot floor area of the ECR, as set out in the 
volumetric survey plans for the ECR that are prepared in accordance with Section 8.2(i), and the 
final as-built square foot floor area of the 720 Beatty Plant, and such adjusted Annual Fee shall be 
the Annual Fee payable by Creative Energy for the first Five Year Period.  If the amount of the 
Annual Fee as adjusted pursuant to this paragraph is determined to be: (i) higher than $178,376.58, 
Creative Energy shall pay such deficiency to PavCo within 30 days of the determination of the 
adjusted Annual Fee; or (ii) lower than $178,376.58, PavCo shall pay such excess to Creative 
Energy within 30 days of the determination of the adjusted Annual Fee, in each case equitably 
reflecting the reduction in the Annual Fee payable during the Discounted Rent Period (defined 
below).  The amount set out in Section 4.2(a)(i) will be adjusted on a pro-rata basis in accordance 
with any adjustment to the Annual Fee in accordance with this paragraph.

The Annual Fee payable in each year of the first Five Year Period will be increased effective as of 
the beginning of every Five Year Period, starting on the fifth anniversary of the Commencement 
Date and continuing to the end of the Term and any renewal thereof.

Such increases in the Annual Fee shall be calculated effective as of the first day of each Five Year 
Period (each, an "Adjustment Date"), and each such increase shall be equivalent to the percentage 
change in the CPI over the CPI existing as of the commencement of the preceding Five Year 
Period up to the last day of the last calendar month immediately prior to each respective 
Adjustment Date.

For the purposes of this Schedule B and this Agreement, "CPI" means the Consumer Price Index 
(All Items) for the City of Vancouver, 2017=100, published by Statistics Canada or its successor, 
adjusted for any change in base year; provided that if Statistics Canada (or successor in function to
Statistics Canada) no longer publishes such index or is no longer operated by the Government of 
Canada, then the Annual Fee will be adjusted effective as of each subsequent Adjustment Date 
based on such other price index as PavCo may substitute, acting reasonably, and in the case of such 
a substitution, PavCo shall be entitled to make all necessary conversions for such purposes.

Notwithstanding anything herein to the contrary, during the first six months of the Term (the 
“Discounted Rent Period”), Creative Energy shall pay the Annual Fee in discounted monthly 
instalments equal to $7,432.36 each (being 50% of the regular monthly instalments of the Annual 
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Fee), and thereafter, commencing on the first day of the month which is 7 months after the 
Commencement Date, Creative Energy shall pay the full amount of the monthly instalments of the 
Annual Fee as contemplated herein.  The Discounted Rent Period shall be extended by one day for 
each day that Creative Energy’s access to the ECR is suspended or interrupted as a result of one or 
more PavCo Delays (as defined in Schedule C hereto) beyond (a) two consecutive days in respect 
of the same PavCo Delay; and (b) five days in the aggregate (whether or not such days are 
consecutive or are in respect of one or more PavCo Delays). 
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SCHEDULE C

LOADING AND ACCESS MANAGEMENT PLAN
1. Within 2 months following the approval of the Approved EC Plans and Specifications, 

Creative Energy will propose for consideration by PavCo a construction schedule for the 
ECR and a plan for the unloading and installation of equipment that will have an impact on 
BC Place operations. 

2. To the extent such proposed arrangements will not, in the reasonable opinion of PavCo 
impair the efficient operation of BC Place nor materially affect any scheduled BC Place 
events (which are agreed by Creative Energy to take priority over Creative Energy access 
and uses in any event of conflict), construction access by Creative Energy Users will be 
agreed upon and documented as components of the Approved EC Work Schedule.

3. Creative Energy shall designate management representatives authorized by Creative 
Energy to meet with PavCo from time to time to document the names of all proposed 
Creative Energy Users and to identify all vehicles proposed to exercise any Creative 
Energy rights of access over the Access Area and any other BC Place facilities. Such 
representatives shall, in conjunction with PavCo, establish appropriate schedules and 
access identification protocols for each such proposed Creative Energy User and vehicle.

4. Creative Energy’s authorized vehicles (if agreed and as documented with PavCo from time 
to time) will be permitted access and parking in the Access Area in accordance with the 
Approved EC Work Schedule.

5. Creative Energy’s authorized staff and contractors will (if and as agreed by and 
documented with PavCo from time to time) be permitted access through the BC Place East 
Perimeter Gate to access the ECR at all times (seven days per week and 24 hours per day) 
during the Term. 

6. Creative Energy acknowledges that the continuous access to the ECR as set out in 
paragraph 5 above may be interrupted or suspended by PavCo where, in the reasonable 
opinion of PavCo, Creative Energy’s access to the ECR will impair the efficient operation 
of BC Place or materially affect any scheduled BC Place events.  Any such interruption or 
suspension is referred to herein as a “PavCo Delay”. 

7. Any access to BC Place facilities (other than the Access Area) proposed or required by 
Creative Energy from time to time (such as access to electrical supply or control 
equipment, the condensate line and/or the ECR Area) must be coordinated through prior 
discussion and agreements with PavCo.

8. PavCo will take all commercially-reasonable action as required to keep the Access Area 
clear of parked vehicles and stored materials which might materially and adversely affect 
Creative Energy’s authorized uses thereof; provided that Creative Energy agrees that 
temporary vehicle access arrangements and temporary storage and staging activities on or 
over the Access Area may be required by PavCo for loading and staging BC Place events.

9. To identify and facilitate any such access and loading/staging activities, PavCo’s and 
Creative Energy’s designated representatives will meet quarterly to review future BC Place 
event schedules and to identify any anticipated impacts on the availability and use of the 
Access Area by Creative Energy Users.

10. For the information of both PavCo and Creative Energy staff, management and Creative 
Energy Users, PavCo and Creative Energy (through its designated representatives) will 
endeavour to prepare (and shall amend as required from time) a tabled summary of 
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Creative Energy’s required and approved access rights and related processes, a template 
form of which is attached (as an example only) as Appendix 1 to this Schedule C.
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APPENDIX 1

(TEMPLATE) LOADING AND ACCESS MANAGEMENT PLAN

1. Creative Energy’s design and construction processes (for Creative Energy’s 
Approved EC Plans and Specifications, when approved under the Approved EC 
Work Schedule)

Type of Use Timing Dates Duration Notes

Design and Construction 
personnel access to the 
ECR and Access area, via 
East Perimeter Gate

24/7 Daily Continuous Creative Energy (CE) to submit 
documentation to BC Place 
Operations Manager (OM) for every 
individual Creative Energy User 
proposed to require regular access.  
OM to determine and provide 
required means of identification for 
all approved CE Users.

Construction parking of 
construction vehicles 
within the Access Area 

24/7 Daily Continuous CE to submit documentation to OM 
for every CE User’s vehicle proposed 
to require regular access.  OM to 
determine and provide required 
means of identification for all 
approved CE User vehicles.

Construction deliveries 
to the ECR and Access 
Area via the East 
Perimeter Gate

24/7 Daily Continuous CE staff to notify BC Place daily as 
needed of upcoming deliveries.

Regular BC Place use of 
Access area

24/7 Daily Continuous BC Place staff to manage Access 
Area in accordance with the ECR 
SRW, to avoid unauthorized vehicle 
parking or materials storage, except 
for parking and movements required 
for loading and staging of BC Place 
events.



WSLEGAL\073373\00001\17926030v22

Page 48 of 56

2. CE's post-construction operations and repair and maintenance processes.
Type of Use Timing Dates Duration Notes

Regular CE staff access 
to the ECR and Access 
area, via a separate card 
access-controlled 
exterior door to the 
ECR, and via the East 
Perimeter Gate in 
Emergency situations or 
with prior written 
authorization of the 
OM.

24/7 Daily Continuous CE to submit documentation to the 
OM for every individual CE User 
proposed to require regular access, 
and CE to provide a separate card 
access-controlled exterior door to 
the ECR.  OM to determine and 
provide required means of 
identification for all approved CE 
Users requiring access to BC Place 
outside of the ECR.

Regular parking of CE 
Authorized Vehicles 
within the Access Area 

24/7 Daily Continuous CE to submit documentation to OM 
for each CE User vehicle proposed to 
require regular access.  OM to 
determine and provide required 
means of identification for all 
approved CE User vehicles.

Regular BC Place use of 
Access Area

24/7 Daily Continuous BC Place staff to manage the Access 
Area in accordance with the ECR 
SRW.

Temporary BC Place use 
of Access Area for 
loading of BC Place 
events

24/7 Several 
times per 
year

Up to 48 
hours

BC Place (OM) and CE staff to meet 
monthly to plan for upcoming 
events which will require temporary 
priority use of the Access Area. The 
OM to promptly advise CE staff of 
anticipated building lockdown 
security requirements for upcoming 
events or as otherwise required for 
security purposes.

Regular CE staff access 
to the ETS Area, 
Electrical Room #6 and 
Condensate Area

Daytime Weekly No more 
than 8 hours

CE to submit documentation to OM 
for every individual CE User 
proposed to require regular access.  

Planned maintenance 
parking for CE’s agents 

Daytime Intermittent Varies BC Place and CE staff to meet 
quarterly to plan for upcoming CE 
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Type of Use Timing Dates Duration Notes

within the Access Area maintenance. 

CE to submit documentation to OM 
for each CE User vehicle proposed to 
require access and parking for 
planned and approved maintenance 
access.

Unplanned 
maintenance parking 
for CE’s agents within 
the Access Area

24/7 Intermittent Varies CE staff to promptly notify (and 
submit substantiation to) the OM 
prior to authorizing any CE User (or 
agent) to attend to the ECR and park 
within the Access Area.

CE to submit documentation to the 
OM for each CE User vehicle 
proposed to require parking within 
the Access Area for unplanned 
maintenance access.

Unplanned 
maintenance parking 
for CE’s agents within 
BC Place

24/7 Intermittent Varies CE staff to notify (and submit 
substantiation to) the OM for each 
CE User vehicle proposed to require 
parking within the Access Area or 
otherwise requiring access to BC 
Place to facilitate maintenance.

Deliveries to the ECR 
and Access Area, via the
BC Place East Perimeter 
Gate

Business 
Hours

Daily Varies, 
typically 
15min or less

BC Place security personnel to direct 
CE delivery personnel to the ECR 
entrance.
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SCHEDULE D

TECHNICAL PERFORMANCE DESIGN THRESHOLDS

In preparing any proposed Plans for review, analysis, consideration and comment or approval by 
PavCo as contemplated in Schedule E hereto, Creative Energy will instruct WSP (or any other 
professional advisors engaged by Creative Energy) in connection with the design and construction 
of any proposed Utility Infrastructure to prepare a technical performance package of specifications 
for any such proposed Utility Infrastructure, inclusive of:

1. an analysis of the anticipated impacts of any relevant components of the proposed 
Utility Infrastructure on the structure and/or operations (including anticipated 
classes of events and uses) of BC Place; and

2. projected maximum specifications or levels of anticipated impacts of any 
components of proposed Utility Infrastructure on the structure and/or operations 
(including anticipated classes of events and uses) of BC Place,

to ensure, in each case, compliance by Creative Energy and all Utility Infrastructure with the 
following maximum specifications or levels in respect of noise, smoke, vibration or odour 
emanating from the ECR Plant during the construction or operation thereof (collectively, the 
“Technical Performance Design Thresholds”):

� (a) Acoustics / Noise:

(i) 50-55 dBA for BC Place Level 1 Back of House areas;
(ii) 50-55 dBA for BC Place ramps and concourse levels, including retail and 

food concession areas; and
(iii) 60-65 dBA for the BC Place east yard and loading dock areas.

� (b) Vibration of Existing Structure:

(i) a particle velocity of 0.406 mm/s for non-vibration critical pedestrian ramps 
located around the exterior of BC Place;

(ii) a particle velocity of 0.203 mm/s for BC Place ramps and concourse levels 
and for BC Place Level 1 back of house areas, including office spaces and 
retail and food concession areas; and

(iii) a particle velocity of 0.203 mm/s for the BC Place field of play.

� (c) Exhaust:

All emissions from the boiler flues and emergency generator within the ECR 
Plant are to be in compliance with the Metro Vancouver Boilers and Process 
Heaters Emissions Regulation Bylaw.
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No human-perceptible odours emanating from the boiler flues or emergency 
generator within the ECR Plant to be present within any areas of BC Place.

� (d) Thermal:

No thermal migration from within the ECR Plant which directly causes the 
temperature within any regularly-occupied area of BC Place to increase by 2 
degrees Celsius or more above the standard temperature within any such area.
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SCHEDULE E

PAVCO CONSTRUCTION REQUIREMENTS
PART 1: CREATIVE ENERGY DESIGN DEVELOPMENT

1. Creative Energy and its consultants will provide Creative Energy's initial proposed Plans to 
PavCo by January 23, 2018.

2. PavCo will provide PavCo’s initial comments on the initial proposed Plans within 10 
Business Days following receipt thereof from Creative Energy.

3. Creative Energy will endeavour to provide revised proposed Plans (accommodating or 
responding to PavCo’s comments) to PavCo within 10 Business Days following receipt of 
PavCo’s comments.

4. PavCo will endeavour to provide further comments or approval of CE's revised proposals 
within 10 Business Days following the date of receipt thereof.

5. When agreed, both PavCo and Creative Energy will confirm and will expressly identify in 
writing the Approved EC Plans and Specifications, with the expectation that such approval 
is targeted to be achieved by February 28, 2018.

6. For greater certainty, PavCo shall not have the right to approve the equipment comprising 
the Energy Transfer Station, nor the design and specifications of such equipment, except as 
may be required by the PavCo Construction Approval processes set out in this Schedule E 
below.

7. In determining whether to grant or withhold its approval of any Plans, it shall not be 
considered unreasonable for PavCo (and any professional consultants engaged by PavCo) 
to consider the proposed locations, means of construction and attachment, materials, 
aesthetic features, of the Utility Infrastructure, and any reasonably-anticipated material and 
adverse effects the Utility Infrastructure and any emissions of noise, vibrations, exhaust, 
odours or heat therefrom may have on the structural integrity and/or operations (including 
anticipated classes of events and uses) of BC Place and any other buildings and lands in the 
vicinity of the BC Place Lands.

8. For greater certainty, unless otherwise expressly agreed in writing by both PavCo and 
Creative Energy prior to the Commencement Date, the Technical Performance Design 
Thresholds shall be incorporated in the Approved EC Plans and Specifications when 
determined and approved by PavCo and Creative Energy under this Schedule E.

9. Creative Energy will be solely responsible to undertake and conduct information processes 
required by the City or any other Governmental Authorities with owners and residents of 
any lands and properties in the vicinity of BC Place who are reasonably determined to be 
affected by or interested in the proposed design, construction and operation of the Utility 
Infrastructure on the BC Place Lands.
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PART 2: CREATIVE ENERGY CONSTRUCTION SCHEDULING

1. Creative Energy acknowledges that PavCo will be required to undertake certain 
renovations of the ECR to remove existing heating, ventilating and air conditioning 
equipment located therein (the “Renovations”) prior to the date upon which Creative 
Energy takes possession thereof to commence the construction of the ECR Plant.  Within 2 
Business Days after Creative Energy purchases all or substantially all of the equipment for 
the ECR Plant from third party suppliers, Creative Energy shall deliver notice thereof to 
PavCo in order for PavCo to complete the Renovations.  If Creative Energy for any reason 
other than a default by PavCo does not proceed with the construction of the ECR, Creative 
Energy shall reimburse PavCo for all costs incurred by PavCo in connection with the 
Renovations, provided that Creative Energy shall not be required to reimburse PavCo if for 
any reason PavCo commences the Renovations prior to the receipt from Creative Energy of 
the notice contemplated in this section.  The provisions of this section shall survive the 
termination of this Agreement.

2. Creative Energy and its consultants will provide Creative Energy’s proposed work 
schedule (for all proposed Utility Infrastructure) to PavCo within 2 months of the approval 
of the Approved EC Plans and Specifications, which construction schedule will set out an 
anticipated timeline for the construction of the ECR, but will not have set dates for 
anticipated stages of completion, as the commencement of construction is contingent upon 
the approval of the construction of the ECR by the BCUC.

3. PavCo will provide its initial comments on Creative Energy’s proposed work schedule 
within 10 Business Days following receipt thereof from Creative Energy.

4. PavCo’s comments will include available information on possible conflicting BC Place 
events and limitations on flexibility over dates and hours of Creative Energy’s proposed 
uses of the SRW Areas and other areas of the BC Place Lands for Creative Energy’s 
construction activities.

5. PavCo and Creative Energy will discuss and endeavour (each acting reasonably) to settle 
Creative Energy’s proposed work schedule.  When agreed, PavCo and CE will confirm the 
Approved EC Work Schedule (including the Loading and Access Management Plan 
contemplated in Schedule C), with the expectation that such approval is targeted to be 
achieved prior to the approval of the construction of the ECR by the BCUC.

6. Creative Energy will be responsible to advise PavCo immediately if any material 
deviations from the Approved EC Work Schedule are anticipated or encountered.

7. PavCo and Creative Energy will act reasonably to endeavour to accommodate any 
requested revisions to the Approved EC Work Schedule, however all resultant risks and 
costs will be for CE's account.

8. For all purposes of considering, settling and revising the Approved EC Work Schedule, 
Creative Energy expressly acknowledges that in the event of any possible conflicts in 
scheduling, PavCo's requirements and discretion as to ensuring effective loading, staging 
and security of all BC Place events will prevail.
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PART 3: PAVCO CONSTRUCTION PROCESS APPROVALS

BUILDING PERMIT & OCCUPANCY APPROVAL REVIEW PROCESS
BC PLACE STADIUM
777 PACIFIC BOULEVARD
VANCOUVER, BC

(LMDG File 08-118B)
This following information outlines the process in effect as of May 31, 2017 for the building
permit/ occupancy approval for proposed construction on BC Place Stadium property:

LMDG Building Code Consultants Ltd. (LMDG) will be engaged directly by the BC 
Pavilion Corporation (PavCo). 
PavCo acts as both the Owner and the Authority Having Jurisdiction (AHJ). 
LMDG will conduct building code compliance reviews based on the applicable fire 
protection and life safety requirements of the current BC Building Code (BCBC), and will 
assist PavCo in the building permit/occupancy approval process.

1.0 BUILDING PERMITS

1. Building Permits (BP) will be required for any construction including alterations and 
additions on BC Place Stadium property.

2. LMDG will prepare and issue a Building Permit Submission Checklist for the project. 
3. BP applications can be made with PavCo directly.
4. LMDG will review BP applications and submission documents for completeness and, 

where appropriate, for compliance with applicable fire protection and life safety 
requirements of Division B of Part 3 of the BCBC relative to the proposed work. 

5. PavCo will not engage the services of independent/third party registered professionals to 
review the structural, mechanical, plumbing, sprinkler and electrical aspects of a project 
(i.e., PavCo will rely on the assurances and certifications provided by the registered 
professionals for the project).

6. Upon satisfactory review, LMDG will provide a recommendation to PavCo for Building 
Permit issuance.

2.0 FIELD REVIEWS

1. As noted above, PavCo will not engage the services of independent/third party registered 
professionals to review the structural, mechanical, plumbing, sprinkler and electrical 
aspects of a project (i.e., reliance will be on the assurances and certifications to be provided 
by the registered professionals and, as applicable, reviews conducted by provincial 
authorities such as the BC Safety Authority).

2. LMDG will conduct periodic field reviews, as necessary, to confirm that construction is in 
general conformance with applicable fire protection and life safety requirements of 
Division B of Part 3 of the BCBC relative to the proposed work.
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3.0 TRADE PERMITS & FIELD REVIEWS

1. Trade Permits and field reviews involving electrical, gas, and elevating devices are 
required to be carried out in the traditional manner (i.e., BC Safety Authority).

2. Plumbing/Sprinkler field reviews are to be conducted by the registered professional 
responsible for the work. A record of all field reviews conducted are required to be kept on 
site.

3. Requests for reviews by the Vancouver Fire & Rescue Services (VF&RS) should be 
coordinated with LMDG and PavCo.

4.0 SHOP DRAWING REVIEWS

Shop drawings involving fire protection and life safety items (e.g., handrail/guard, 
sprinkler, etc.) are required to be submitted to LMDG for review after the appropriate 
reviews have been conducted by the registered professionals responsible for the work.

5.0 OCCUPANCY

1. LMDG will prepare and issue an Occupancy Approval Submission Checklist for the 
project.

2. The Coordinating Registered Professional (CRP) for the project will be responsible for 
coordinating/collecting all required documentation as a complete package for submission 
to LMDG for review. 

3. Upon receipt of complete documentation, LMDG will conduct a final review of the project, 
to be coordinated by the CRP, with PavCo and VF&RS. 

4. Where appropriate, this will include a demonstration of the fire alarm and other life safety 
systems.

5. Upon satisfactory review, LMDG will recommend occupancy approval of the project to 
PavCo.

6. If PavCo is satisfied with the recommendation of LMDG for occupancy approval, PavCo 
will issue a letter confirming its approval for the occupancy of the project (the 
“Occupancy Letter”)

PART 3: PAVCO CONSTRUCTION PROCESS APPROVALS

Not later than 30 days prior to the scheduled date of commencement of construction of any Utility 
Infrastructure by Creative Energy, PavCo will provide written notice to Creative Energy to 
confirm PavCo’s requirements relating to any entry or works by or at the direction of Creative 
Energy and/or any Creative Energy User under this Agreement in connection with:

1. WorkSafe BC compliance and certifications;

2. prime contractor issues;

3. on-site labour affiliations; and

4. insurance policies and endorsements,
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and Creative Energy covenants to fully comply with such requirements at all material times during 
the Term.
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SCHEDULE F

ECR PLANT ELECTRICAL REQUIREMENTS

The ECR Electrical requirements are 1000kVa at 600volts.

Subject to Section 2.8 (d) of the attached Agreement:

(a) PavCo will currently make available Substation ‘C’ located in Electrical Room #6 
for the exclusive use of Creative Energy; and

(b) if PavCo decides to use Substation C entirely for the purposes of components of BC 
Place other than the ECR, PavCo will endeavour to make available an equivalent electrical 
substation for the exclusive use of the ECR.
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