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May 16, 2019 

Sent By E-mail 

British Columbia Utilities Commission 
Suite 410, 900 Howe Street 
Vancouver, BC  V6Z 2N3 

Attention: Patrick Wruck, Commission Secretary 

 

Dear Sir: 

Kinder Morgan Canada (Jet Fuel) Inc. (KMJF) 2019 Tariff Filing (Application) 
Vancouver Airport Fuel Facilities Corporation (VAFFC) Submission on Interim Rates 

We are legal counsel to VAFFC in this matter and write on its behalf.  Further to the schedule established by the 
Commission, this letter largely consolidates VAFFC’s earlier interim rate increase submissions.   

KMJF applied for Commission approval of Tariff No. 40 and, “pending final approval of [Tariff No. 40], interim 
approval…”  KMJF described Tariff No. 40 as “the continuation of the existing toll methodology”.1 The 
Commission approved Tariff No. 40 on an interim basis, resulting in a 2.5% increase in 2019 over the 2018 rate.2  
KMJF has recently claimed that it “has not, to date, requested approval of final tolls”, and only sought interim 
tolls.3  That is belied by KMJF’s language above and the Commission’s direction to shippers to comment “on the 
merits of continuing the existing methodology”,4 but is ultimately irrelevant.   

In its April 5 and April 24, 2019 letters, VAFFC submitted that as KMFJ had not filed a proper application or real 
evidentiary support for increases to its rates, including interim rates, it failed to discharge its evidentiary onus.  
That left interveners in the dark about the case they had to meet, forcing them to “shadowbox” when crafting 
information requests intended to direct and support evidence and argument, contrary to the requirements of 
procedural fairness and natural justice.5  

The Commission has amended the regulatory timetable to remedy the situation as regards the merits of the 
Application, but interveners remain in the same position concerning the appropriateness of an interim rate 
increase, unless the Commission restricts its decision to the existing evidence.  The Commission should reject 
any KMJF attempt to justify its request on May 30 with new evidence in reply that could have been filed earlier. 

1 Ex. B-1, p. 1. 
2 BCUC Order P-1-18, p. 1. 
3 Ex. B-6, p. 3. 
4 Ex. A-2, Order P-1-18, p. 2, item 4. 
5 Exs. E-3-1 and C2-1. 
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VAFFC submits that retaining the interim increase would break with the Commission’s approach of maintaining 
the “status quo” in an interim rates application absent “compelling” evidence for change.  KMJF chose not to file 
information concerning its any actual costs or need for an interim rate increase.  It is entitled to do so, but that 
absence should be fatal to KMJF’s request, according to the standards applied by the Commission and 
comparable Canadian regulators.  VAFFC therefore requests that the Commission return to the “status quo” 
rates in effect when KMJF filed its Application.   

VAFFC elaborates on these points below. 

A. The Commission Requires “Compelling Evidence” to Justify an Interim Rate Increase 

Authorities are clear that absent evidence of need for an interim rate increase, such a request should be 
rejected.6 The Commission recently affirmed the prevailing principle of maintaining the status quo in an interim 
rate application, subject to “compelling” evidence for change. It cited the absence of compelling evidence, tight 
hearing timeline, and risk of rate instability as reasons to reject an interim increase: 

The Panel finds that Creative Energy has not provided adequate evidence to support its 
requested changes, both to the 2019 revenue requirement for the core steam operations and 
to the variable rate for NEFC. Further, the tight timeframe with which the Application was 
filed to obtain interim rates for 2019 creates a situation where it is not practicable to 
undertake a more detailed review process. 

The Panel acknowledges that Creative Energy intends to file a full rate application for the 
core steam system and for NEFC in 2019 and is thus only seeking interim 2019 rates at this 
time. An interim rate application in such circumstances should generally seek to maintain the 
status quo unless the utility is able to provide compelling evidence for changes to be made. 
No such evidence was provided in this case. 

The Panel therefore finds that the most reasonable approach is to maintain both the core 
steam and the NEFC rates at the existing approved rates on an interim basis. This approach 
will prevent ratepayers from experiencing multiple rate changes in 2019, as it is likely that 
permanent 2019 rates will be different than interim rates [emphasis added].7 

Those factors apply here.  To be clear, maintaining the status quo must mean keeping rates the same, and not 
keeping the same pattern of increasing rates.  Otherwise, the Commission’s test for interim rate increases would 
be utterly hollow, and leave shippers facing a reverse onus with limited information. An Applicant should not get 
the benefit of the doubt, particularly when it comes to seeking to extract more revenue from captive customers.   

B. KMJF’s Evidence Does Not Compel a Rate Increase 

In its response to Commission IR 1.5, KMJF provided three grounds to justify the 2.5% increase “for the next toll 
period”, and thereby its interim rate increase request: (1) a base case inflation rate assumption of 2%, (2) 
KMJF’s assumption of risk based on a fixed escalation rate; and (3) the inclusion of an escalator to compensate 
for increased salaries and wages in the energy sector.  None of these factors support the proposed increase, for 
the reasons provided in VAFFC’s April 5 letter. 

                                                      
 
6 Detailed in ex. C2-1. 
7 Appendix A to Order G-248-18, p. 2. 
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Specifically, KMJF assumed a base case inflation rate of 2% based on a May, 2009 National Energy Board 
(NEB) recommendation.8 The NEB chose this rate based on the Bank of Canada’s inflation target and historical 
rolling averages.9  But KMJF has chosen not to file any information to show that an interim rate increase is 
necessary for its business while its Application is adjudicated.  KMJF’s 2009 settlement application shows that it 
enjoyed a 27% return on shareholders’ equity at that point in time.10 That 27% rate of return would have 
continued to grow, all else being equal, as KMJF recovered its invested capital through depreciation (i.e., as rate 
base decreased) and enjoyed annual revenue increases of 2.5%.  Within that context, it is unlikely that KMJF’s 
business needs an interim increase at all, and the Commission should hold KMJF to its onus of proving need. 

The empty record aside, historical averages that pre-date 2009 are too dated to be relevant, and the post-2010 
inflation figures are, with one exception, all below 2%.11  KMJF’s claim for an escalation rate greater than the 2% 
base case (the 0.5% “premium” due to the risk it assumes from being subject to a fixed annual escalation) is 
therefore unreasonable. A 2% increase would be excessive, much less 2.5%.  Further, a “premium” implies that 
existing rates do not compensate KMJF for such risk.  That is both improbable and unsupported.  

Finally, while KMJF suggests that annual increases in wages and salaries in the energy sector typically exceed 
2%, the point is not self-evident, and particularly not for either the Lower Mainland or the toll period.  KMJF has 
only provided an assertion, again without supporting evidence. 

C. VAFFC Response to KMJF Comments 
 
VAFFC also responds here to two related KMJF comments: 

1. KMJF objects to VAFFC’s statement that over 2010-2018 KMJF’s 2.5% settlement rate increases 
exceeded cost pressures.12  One of the more obvious reasons for VAFFC’s statement is the CPI data 
KMJF seeks to rely on – KMJF cannot have it both ways and simultaneously rely on and reject the same 
data!  Further, elsewhere in the same paragraph that KMJF cites, VAFFC was careful to qualify that 
other factors might cause KMJF costs to exceed the fixed escalation.  KMJF’s silence now as to whether 
that was the case or not is telling. 

2. KMJF also suggests VAFFC members’ rate increase concerns should be somehow discounted because 
VAFFC’s objection only came after settlement negotiations ended.13 Yet VAFFC’s first opportunity to 
object was after the interim increase was approved, essentially concurrent with the invitation to 
negotiate. The intimation that VAFFC should have attempted negotiations while objecting to elements of 
the Application before the Commission in parallel is impractical.  VAFFC did no more than enter 
negotiations in good faith, and seek BCUC relief, including concerning interim rates, once the prospect 
of settlement ended – all as per the Commission’s regulatory timetable. 

The timing was selected by KMJF, and should not be held against VAFFC. The Commission should 
reject any approach that prejudices a shipper’s participation rights because it agreed to negotiations.  
That would be a disincentive for any customers of any Commission-regulated entities to enter into 
settlement negotiations, and in particular conflict with the Commission’s expectation that common carrier 
rates should initially be the subject of negotiation. 

  

                                                      
 
8 Ex. B-3, p. 6. 
9 National Energy Board, Reasons for Decision RH-2-2008, May 2009, Table 4-2, p. 45. 
10 Ex. E-3-1, p. 2. and Appendix A to Order G-248-18, p. 2. 
11 Ex. B-3, p. 7. 
12 Ex. B-6, p. 2. 
13 Ibid., p. 3. 
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D. Conclusion 
 
KMJF has failed to justify any need for a rate increase pending the outcome of its Application, because KMJF 
chose not to provide any “compelling” evidence. What little evidence it provided in IR responses is not 
persuasive and, upon closer inspection, undermines its request. On this basis, VAFFC requests that the 
Commission reverse its approval of KMJF’s interim rate in Order P-18-1 and return to the status quo rates in 
force at the time of the Application. 

Please contact the writer if you have any questions. 

Yours very truly, 
 

 

Matthew D. Keen*  

MDK/roe 

 

*Law Corporation 
 
Copy to: KMJF; Shippers 
 
 




