
Fred James 
Chief Regulatory Officer 
Phone: 604-623-4046 
Fax: 604-623-4407 
bchydroregulatorygroup@bchydro.com 

June 7, 2019 

Mr. Patrick Wruck 
Commission Secretary and Manager 
Regulatory Support 
British Columbia Utilities Commission 
Suite 410, 900 Howe Street 
Vancouver, BC V6Z 2N3 

Dear Mr. Wruck: 

RE: Project No. 1598947 
British Columbia Utilities Commission (BCUC or Commission) 
British Columbia Hydro and Power Authority (BC Hydro)  
BC Hydro Application Requesting the Commission Set a Rate for Boralex 
LP’s Electricity Service to BC Hydro  

BC Hydro writes to respond to the Commission’s letter dated May 29, 2019 requesting 
participants to comment on (i) modification of the Order G-26-10 exemption applicable to 
Boralex Ocean Falls Limited Partnership (Boralex LP) to allow for rate regulation under 
the Utilities Commission Act (UCA) with respect to Boralex LP’s service to BC Hydro, 
and (ii) Boralex LP’s proposal that an interim rate be set for such service at that 
equivalent to the existing agreement between BC Hydro and Boralex LP governing the 
sale of electricity to BC Hydro (1986 EPA0F

1). 

Boralex LP is the applicant for a new rate setting proceeding 

BC Hydro firstly reiterates that Boralex LP (not BC Hydro) will be applying to the 
Commission for approval of a rate for Boralex LP’s sale of electricity to BC Hydro. 
Boralex LP confirmed this as early as its January 31, 2018 submission to the 
Commission (a copy of which is attached), as follows: 

“In the circumstances, and unless the parties are able to reach agreement on 
pricing and terms and conditions of service, Boralex believes that the only 
alternative is for the Commission to fix the rates and terms and conditions of 
service for the sale of electricity by Boralex to BC Hydro, essentially as BC Hydro 
requests in its complaint. Boralex agrees with BC Hydro that the rates fixed by 

1 Electricity Purchase Agreement made as of February 19, 1986 as between BC Hydro and 
Boralex Ocean Falls Limited Partnership, as amended and/or assigned and assumed from time 
to time. 
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the Commission need to be cost-based rates that will enable Boralex to recover 
its cost of providing electricity to BC Hydro, including a fair and reasonable rate 
of return on its investment in the Ocean Falls generation and transmission 
facilities. 

For the Commission to fix cost-based rates and terms and conditions of service, 
it will be necessary for Boralex to file with the Commission proposed rates and 
terms and conditions of service, together with supporting historic and forecast 
financial and other revenue requirement information. ... 

Boralex believes that it could file the proposed rates, terms and conditions of 
service and supporting financial information with the Commission by 
March 31, 2018.” 

Boralex LP’s submission to the Commission dated May 17, 2019 (Exhibit C3-1 in the 
present proceeding) confirms that Boralex LP needs to prepare and file an application 
with the Commission for approval of interim and final rates and terms and conditions of 
service for the sale of electricity to BC Hydro.  

Accordingly, Boralex LP is the applicant for approval of interim and final rates and terms 
and conditions of service for the sale of electricity to BC Hydro. BC Hydro will register as 
an intervener for the Commission’s proceeding to consider such application by Boralex 
LP. BC Hydro suggests that in due course the Commission should cancel its proceeding 
regarding BC Hydro’s August 29, 2017 complaint and initiate a new proceeding with 
Boralex LP as applicant for approval of rates and BC Hydro as an intervener.  

BC Hydro responses to Commission questions 

It has been BC Hydro’s understanding, based on the January 31, 2018 submission 
referenced above, that Boralex LP at that time could have filed proposed rates, terms 
and conditions of service and supporting financial information within a time period of 
sixty days. Such a Boralex LP application would also have included Boralex LP’s 
proposal for amending or rescinding the terms for exemption from regulation provided by 
Order G-26-10 to enable the rate approvals requested. For this reason, we had 
expected that Boralex LP would have filed an application for interim rates by now. 
Boralex LP has not done so and, as a result, the Commission has asked participants to 
address the specific questions set out in the Commission letter dated May 29, 2019.  

BC Hydro addresses each of the Commission’s questions in turn below. 

(a) BC Hydro requests the BCUC amend Order G-26-10 to make Boralex subject to the 
rate regulation provisions of the UCA with respect to its service to BC Hydro and set 
a just and reasonable rate for Boralex’s electricity service to BC Hydro. In the 
absence of lifting the exemption in whole or in part, does the BCUC have the 
jurisdiction to set a rate, interim or otherwise?  
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Under the terms of Order G-26-10 currently in effect, the Commission does not have 
jurisdiction to set a rate for Boralex LP’s service to BC Hydro, interim or otherwise. It is 
necessary for the Commission to vary or rescind Order G-26-10 to reinstate the 
Commission’s jurisdiction under the UCA to set a rate and terms and conditions for 
Boralex LP’s service to BC Hydro, interim or otherwise. 

Boralex LP has also submitted to the Commission that “it will be necessary for the 
Commission to amend or vary Order G-26-10 for the purpose of approving rates and 
terms and conditions of service to BC Hydro.” Refer to Boralex LP’s January 31, 2018 
letter to the Commission, attached. 

(b) Should the exemption be lifted to allow for rate regulation under the UCA, and 
should it be lifted in whole or in part?  

BC Hydro submits that the Commission should vary Order G-26-10 at least in part to 
reinstate the Commission’s jurisdiction under the UCA to set a rate and terms and 
conditions for Boralex LP’s service to BC Hydro. 

As discussed above, given that BC Hydro and Boralex LP are unable to reach 
agreement on pricing and terms and conditions of service, both parties agree that (i) the 
only alternative is for the Commission to set a rate and terms and conditions of service 
for the sale of electricity by Boralex LP to BC Hydro, and (ii) it is necessary for the 
Commission to vary or rescind Order G-26-10 to reinstate the Commission’s jurisdiction 
under the UCA to set a rate and terms and conditions for Boralex LP’s service to 
BC Hydro. 

With respect to whether Order G-26-10 should be rescinded in its entirety or varied in 
part, Boralex LP in its January 31, 2018 letter to the Commission, attached, submitted 
that “any amendment or variation of the [Order G-26-10] exemption order should relate 
to the rates and terms and conditions of service governing the sale of electricity by 
Boralex to BC Hydro and should not affect the exemption as to the provision of electrical 
service by Boralex to its retail and industrial customers.” In BC Hydro’s August 29, 2017 
submission (at page 4), we stated that we are not requesting the Commission to amend 
the terms of the Order G-26-10 exemption order that are applicable to the services 
Boralex LP provides to its other customers in Ocean Falls. At this time, BC Hydro has 
not changed its position on that issue. 

(c) Should the BCUC choose to modify the existing exemption to Boralex under 
Order G-26-10, would the following revised exemption be appropriate?  

The BCUC exempts Boralex LP from application of the Utilities 
Commission Act except for sections 25, 38, 41, 99 and 117 as well as 
sections 58 to 62 with respect to setting rates for BC Hydro. All other 
terms and conditions under Order G-26-10 under Directives 2 to 10 shall 
remain in effect. 

The most urgent matter is the need to vary Order G-26-10 to reinstate the Commission’s 
jurisdiction under the UCA to set a rate and terms and conditions for Boralex LP’s 
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service to BC Hydro on an interim and refundable basis effective July 1, 2019, because 
the electricity purchase agreement between the parties expires on June 30, 2018. The 
above proposed terms for a Commission Order would generally accomplish that 
objective; however, BC Hydro would propose the following adjustments to the wording: 

The BCUC exempts Boralex LP from application of the Utilities 
Commission Act except for sections 25, 38, 41, 42, 43, 49, 55, 99 and 
117 as well as sections 2(4), 58 to 6263 and Part 6 with respect to setting 
rates for Boralex LP’s service to BC Hydro. All other terms and conditions 
under Order G-26-10 under Directives 2 to 106 shall remain in effect. 

The additional sections of the UCA added to the wording above are to provide the 
Commission with the necessary procedural powers to efficiently and effectively review 
Boralex LP’s rate application and require production of the necessary information.  

Through the course of the proceeding to set a final rate for Boralex LP’s service to 
BC Hydro, the Commission might wish to consider further changes to Order G-26-10; 
however, in BC Hydro’s view the above form of Order as modified sufficiently serves the 
immediate needs for interim rate setting.  

(d) Should the BCUC set an interim rate and terms and conditions subject to 
adjustments once a final rate order is made equal to that of the existing EPA as 
suggested by Boralex? If not, how should the BCUC determine the appropriate rate 
and terms and conditions in the absence of a filing by Boralex?  

BC Hydro submits that the interim and refundable rate for Boralex LP’s service to 
BC Hydro should not be equal to that of the existing 1986 EPA. 

BC Hydro notes that the price under the 1986 EPA is based on a negotiated settlement 
in 1997 of a commercial arbitration proceeding. Our information indicates that the price 
agreed to in 1997 did not reflect the cost of service for the Ocean Falls facility at the 
time, and we believe that the current price under the 1986 EPA as extended1F

2 does not 
reasonably reflect Boralex LP’s current cost of service. In particular, the price under the 
1986 EPA as extended does not account for the revenues Boralex LP is receiving from 
a major new industrial customer in Ocean Falls that Boralex LP began serving and 
collecting revenue from in 2018.2F

3 

2 The original term of the 1986 EPA expired on December 31, 2016. The 1986 EPA has been 
extended three times: (1) for six months to June 30, 2017 (accepted by Order E-12-17), 
(2) for 12 months to June 30, 2018 (accepted by Order E-20-17), and (3) for 12 months to 
June 30, 2019 (accepted by Order E-18-18). 

3 Bloomberg reports that the Ocean Falls hydroelectric facility is supplying electricity to a large 
Bitcoin operation that began operating in Ocean Falls during the summer of 2018 - 
https://www.bloomberg.com/news/features/2018-09-04/the-bitcoin-boom-reaches-a-
canadian-ghost-town?srnd=premium-canada. 
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From the perspective of BC Hydro, Boralex LP’s proposal for the Commission to set an 
interim rate equal to that of the existing 1986 EPA is not fair. The only benefit of the 
approach proposed by Boralex LP is that it relieves Boralex LP of its responsibility to 
provide information to the Commission in support of an interim rate, including readily 
available historical financial information. 

BC Hydro believes that Boralex LP is able to and should submit to the Commission 
recent financial information (both costs and revenues) and an interim rate proposal 
based thereon. Basing the interim rate on such information is more appropriate than the 
approach Boralex LP proposed. Moreover, Boralex LP should be able to provide existing 
historical financial information quickly on short notice.  

BC Hydro also submits that the existing terms and conditions of the 1986 EPA can be 
used as the terms and conditions of the interim rate; however, we note that the terms 
and conditions should not be carried over in their entirety. The table below provides 
BC Hydro’s views as to which of the terms and conditions of the 1986 EPA should and 
should not be carried over into the Commission-approved interim terms and conditions. 

Section 1986 EPA Applicable for 
Interim Ocean 
Falls Rate for 
BC Hydro 

Comments 

1 Definitions Yes  
2 Agreement to Supply 

and Pay For 
Yes  

3 Electricity Supplied 
and Taken 

Yes  

4 Commencement 
Date 

Not applicable  

5 Term of Agreement Not applicable  
6 Rates, Terms and 

Conditions 
Only section 6(a) is 
applicable. 

Section 6(b) is not 
applicable; and the 
price applicable is 
as defined in 
section 3 of the 
Ocean Falls Third 
Extension 
Agreement. 
 

7 Billing and Payment 
of Accounts 

Yes  

8 Metering Yes  
9 CCPC’s Equipment Yes  
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Section 1986 EPA Applicable for 
Interim Ocean 
Falls Rate for 
BC Hydro 

Comments 

10 Interrupting Capacity 
and Relay Settings 

Yes  

11 Construction Costs No  
12 Operational Costs Yes  
13 Land Lease Yes  
14 Removal of 

Equipment 
Yes  

15 Damage to Property 
or Apparatus 

Yes  

16 Termination of 
Agreement 

Not applicable  

17 Equipment Failure Yes  
18 Discontinuance of 

Supply 
Yes  

19 Interference Yes  
20 Power Factor Yes  
21  Liability Yes  
22 Rights and 

Remedies 
Yes  

23 Notices Yes However, contact 
details need to be 
updated. 

24-25 Assignment Yes  
26-27 Marginal References Yes  
28 Successors and 

Assigns 
Yes  

In conclusion, BC Hydro proposes that, 

• The Commission issue an Order varying Order G-26-10 as set out above. 

• The Commission direct Boralex LP to submit by June 18, 2019 Boralex LP’s most 
recent financial statements (audited if available), including the annual revenues 
Boralex LP is receiving from all customers in Ocean Falls including the major new 
industrial customer added in 2018, and a proposed interim rate for Boralex LP’s 
service to BC Hydro based thereon.  
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• By June 28, 2019 the Commission issue an Order approving an interim and 
refundable rate based on the financial information submitted by Boralex LP and the 
terms and conditions set out above, effective July 1, 2019. 

• The Commission direct Boralex LP to submit its complete application for approval of 
a final rate and any ancillary relief by August 30, 2019.  

For further information, please contact Anthea Jubb at 604-623-3545 or by email at 
bchydroregulatorygroup@bchydro.com. 

Yours sincerely, 

 
 Fred James 

Chief Regulatory Officer 
 
ac/tl 
 
Enclosure 
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January 31, 2018 

Via Email (Arun.Siva@bcuc.com) 

British Columbia Utilities Commission 
Suite 41 O - 900 Howe Street 
Vaocouver BC V6Z 2N3 

Attention: Arun Siva, Compliance Analyst 

Dear Mr. Siva: 

McCarthy Tetrault LLP 
Suite 2400, 745 Thurlow Street 
Vancouver BC V6E 0C5 
Canada 
Tel: 604-643-7100 
Fax: 604-643-7900 

Michael Feder 
Partner 
Direct Line: (604) 643-5983 
Direct Fax: (604) 622-5614 
Email: mfeder@mccarthy.ca 

Re: British Columbia Hydro and Power Authority Complaint Regarding Boralex LP's 
Exemption from Rate Regulation 

We are counsel for Boralex Ocean Falls Limited Partnership ("Boralex"). We write in response 
to your letter dated December 15, 2017 regarding the August 29, 2017 complaint by British 
Columbia Hydro and Power Authority ("BC Hydro") concerning Boralex's exemption from rate 
regulation pursuant to Order G-26-10. BC Hydro's complaint requests that the British Columbia 
Utilities Commission (the "Commission") set rates and the terms and conditions of service for 
Boralex's sale of electricity from its Ocean Falls hydroelectric facility to BC Hydro. 

The Ocean Falls facility has been a reliable supplier of clean and renewable electricity to BC 
Hydro for over 30 years. Boralex wishes to continue to sell electricity generated at the Ocean 
Falls facility to BC Hydro and, as made clear in BC Hydro's complaint, BC Hydro wishes to 
continue to purchase electricity from Boralex. However, while Boralex and BC Hydro have been 
negotiating a replacement electricity purchase agreement, they have been unable to agree on 
either price or the terms and conditions of service. Boralex has conducted its negotiations with 
BC Hydro in good faith having regard to the age and ongoing costs of operating and maintaining 
the Ocean Falls facility in a remote location. In Boralex's view, neither the price nor the terms 
and conditions of service offered by BC Hydro properly reflect these costs. 

In the circumstances, and unless the parties are able to reach agreement on pricing and terms 
and conditions of service, Boralex believes that the only alternative is for the Commission to fix 
the rates and terms and conditions of service for the sale of electricity by Boralex to BC Hydro, 
essentially as BC Hydro requests in its complaint. Boralex agrees with BC Hydro that the rates 
fixed by the Commission need to be cost-based rates that will enable Boralex to recover its cost 
of providing electricity to BC Hydro, including a fair and reasonable rate of return on its 
investment in the Ocean Falls generation and transmission facilities. 
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For the Commission to fix cost-based rates and terms and conditions of service, it will be 
necessary for Boralex to file with the Commission proposed rates and terms and conditions of 
service, together with supporting historic and forecast financial and other revenue requirement 
information. Regarding the terms and conditions of service, Boralex does not agree that the 
terms and conditions of service proposed by BC Hydro in Appendix 8-4 of its complaint are 
appropriate or fair and reasonable in the circumstances of Ocean Falls. Boralex would in its 
filing seek Commission approval of more appropriate terms and conditions of service. 

Boralex believes that it could file proposed rates, terms and conditions of service and supporting 
financial information with the Commission by March 31, 2018. However, this is a unique 
situation and Boralex believes that before it makes its initial filing it would be helpful for the 
Commission to hold an initial procedural conference with the parties to discuss filing and timing 
requirements and to enable the parties to respond to any questions the Commission may have 
regarding BC Hydro's complaint. 

Commission Order G-26-10 provides as follows: 

The exemption, granted pursuant to this Order, will be effective from the date of this 
Order and shall remain in effect until the Commission orders otherwise, for reasons that 
may include the determination of any complaint the Commission receives from a person 
whose interests are affected in accordance with page 31 of the Decision. 

Accordingly, it will be necessary for the Commission to amend or vary Order G-26-10 for the 
purpose of approving rates and terms and conditions of service to BC Hydro. Precisely how the 
exemption should be amended or varied to give effect to the Commission's decision is a matter 
that should be addressed by Boralex and BC Hydro during the course of the Commission's 
process. 

Moreover, BC Hydro's complaint is restricted to the sale of electricity by Boralex to BC Hydro. 
BC Hydro has expressly stated that, "[t]o be clear, BC Hydro is not requesting the Commission 
to amend the terms of the exemption order that are applicable to the services Boralex provides 
to its other customers in Ocean Falls" (p. 4 ). Accordingly, any amendment or variation of the 
exemption order should relate to the rates and terms and conditions of service governing the 
sale of electricity by Boralex to BC Hydro and should not affect the exemption as to the 
provision of electrical service by Boralex to its retail and industrial customers. The complaint 
provision in Order G-26-10 would remain in effect and the complaint process would therefore 
continue to be available to other customers. We also note that, in accordance with the terms of 
Order G-26-10, Boralex charges retail customers the same rates as BC Hydro Zone II rates and 
charges industrial customers negotiated rates that do not exceed the comparable BC Hydro 
industrial customer rates. 

Please let us know if you have any questions or require further information. 

Yours truly, 

McCarthy Tetrault LLP 

MF/nr 
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c: Mr. Alistair Howard 
Director, 
Project Development (Western Canada) 
Boralex Inc. 
606 - 1155 Robson Street 
Vancouver, BC V6E 1 R5 
alistair.howard@boralex.com 

Mr. Fred James 
Chief Regulatory Officer 
Regulatory & Rates Group 
British Columbia Hydro and Power Authority 
16th Floor - 333 Dunsmuir Street 
Vancouver, BC V6B 5R3 
bchydroregulatorygroup@bchydro.com 
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