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INTRODUCTION 

Coastal First Nations-Great Bear Initiative ("CFN") promotes community self
sufficiency and sustainable economic development on BC's north and central 
coast and Haida Gwaii. Our focus is on building a strong, conservation-based 
economy that recognizes our Rights and Title, and protects our culture and 
environment. 

CFN is comprised of the following nine Nations and Councils: 

• Skidegate 
• Metlakatla 
• Heiltsuk 
• Nuxalk Nation 
• Gitga'at 
• Kitasoo/Xia'Xais 
• Council of the Haida Nation 
• Old Masset 
• Wuikinuxv 

CFN's interest in this proceeding arises from its commitment to a clean energy 
future. This commitment is driven in part by our desire to replace diesel powered 
electricity generation in our communities that still rely on it. This shift is 
motivated by a commitment to protect human health, to improve local air quality, 
to reduce our contribution to climate change, and to support strong, energy 
efficient communities. 

In addition, our communities are located in a part of the province that is at the 
hub of new industrial development - including liquefied natural gas, propane, and 
methanol exports. CFN looks forward to participating in the economic 
opportunity arising from this development, and helping to ensure that new 
projects are delivered in the most socially, environmentally, and culturally 
favorable means possible. 
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Provincial climate initiatives, including CleanBC, call for much of this development 
to be electrified. Yet the region is served largely through just a single radial line, 
with little local generation and relatively weak local transmission and distribution 
infrastructure. 

CFN and its members see important opportunities in these circumstances, as 
developers, aggregators, transmitters, and distributors of clean energy. Some of 
these opportunities will be designed to serve our own communities. Some will be 
designed to support BC's broader electricity market. 

In light of these interests and objectives, CFN respectfully submits this evidence 
regarding the matters raised in Exhibit A-5, and related issues arising from those 
matters. 

ORGANIZATION OF EVIDENCE 

CFN has organized its evidence as follows: 

• Part I: Matters Relating to Exceptions to Regulation 
• Part II: Matters Relating to the Regulation of Aboriginal Utilities 
• Part III: CFN's Perspective on the Questions Raised in Exhibit A-5 

PART I: MATTERS RELATING TO EXCEPTIONS TO REGULATION 

As noted in Exhibit A-5, the British Columbia Utilities Commission (the 
"Commission") has from time to time spoken on the principles: (1) that give rise 
to the need for utility regulation; and (2) that should govern the form of 
regulation applied. 

CFN agrees with the Commission that regulation should generally be used only 
where natural monopoly conditions exist, or where some market circumstance 
has allowed monopoly conditions to arise, and where these circumstances require 
regulation to protect the public interest. As the Commission notes, legislation 
often defines when these circumstances require regulatory oversight, and by 
whom. 
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The Utilities Commission Act ("UCA"), in its definition of "public utility", recognizes 
that not all monopolies require the Commission to regulate them. It does this by 
defining a set of possible activities that tend to have a natural monopoly character 
within the energy and communications sectors, and then listing five specific 
exceptions to the definition, each with its own discernable rationale for not 
requiring the Commission's involvement. 

The listed exceptions reflect the legislature's choice that the Commission is just 
one mechanism for over-seeing monopolies. Some of the exceptions help refine 
the allocation of oversight responsibility between regulatory agencies (the 
exception for geothermal producers, for example). Others exceptions recognize 
that there are competitive elements within the energy production chain where 
market operations preclude the need for regulation (the petroleum industry 
exceptions, for example). 

Akin to Municipalities or Regional Districts 

The exception for a municipality or regional district is there for a third set of 
reasons. This exception recognizes, first, that when a government provides utility 
service to its constituents, even as a monopoly, it does not have the same price
discrimination and profit optimization objectives as a private sector firm. In 
addition, this exception establishes the legislature's view that it is reasonable for 
one level of government (i.e., the Province) to have deference to the pricing and 
service decisions of another level of government, including deference in respect of 
how it wishes to deliver its utility services. Accountability, in such cases, arises 
through the political process, rather than through regulation. 

These arguments are just as compelling for an Indigenous government serving its 
constituents as they are for a municipality or regional district. Indeed, on that 
basis it is difficult to imagine a legitimate public policy rationale for not seeking to 
extend the exemption granted to municipalities and regional districts to 
Indigenous Nations (as that definition is used in Order in Council No. 108). 
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But while the public policy rationale for such a change is compelling, it is less 
apparent how the principle should be applied within the UCA. 

In the case of municipalities and regional districts, the UCA relies on a geographic 
limit - namely, municipal and regional governments are exempted from public 
utility status for service delivered "within [their] own boundaries". This, 
effectively, ensures the political accountability that, from a public policy 
perspective, serves to replace regulation as the constraint on monopoly behavior. 

In the case oflndigenous Nations, however, the overlap between an economically 
rationale utility service area and political accountability may be less clear. Put 
simply, beyond reserves, the area that an Indigenous utility may wish to serve 
may include both members of the Indigenous Nation, and non-members. 

This requires an imperfect choice: regulate the utility, and violate the principles 
that justify the exemption of municipal and regional governments, or don't 
regulate, and risk monopoly power being exercised over some of the utility's 
customers. 

CFN believes that a compromise position is available. 

In particular, we recommend that Indigenous Nations/Bands should be able to 
form and operate unregulated utilities that serve areas where the majority of the 
customer base are a member of that Nation/Band, provided that such utilities do 
not discriminate in rates or terms of service between their Indigenous and non
Indigenous customers. 

CFN recognizes that this is a less clear and obvious exception to the definition of 
"public utility" than that which is applied to municipal and regional governments. 
Moreover, it requires an avenue for complaint by any non-Indigenous customers 
who may feel that the utility is discriminating against them. 
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To effect this result, then, we propose amendments to the UCA which expand the 
Commission's exemption power beyond that which exists, for example, in section 
88. Specifically, we suggest amendments to the UCA that provide the following: 

1. Where in response to an application the Commission finds that a person 
that would otherwise be a public utility is owned by an Indigenous 
Nation/Band and intends to provide service primarily to members of that 
Nation, the Commission must exemptthat person from all parts of the UCA; 
except 

2. Where a customer of a person exempted under (1) complains to the 
Commission that it is receiving service at prices or on terms that are 
discriminatory relative to prices and terms under which the person 
provides service to its Indigenous customers, the Commission should 
retain the jurisdiction to hear that complaint, and order remedies with 
which the person must comply. 

Exception for Consumer-Owned Utilities 

The same general policy argument that favors exemptions for government-owned 
utilities can also be applied to consumer-owned utilities, such as co-operatives. 

In the United States, for example, these types of utilities are often exempt from 
State-level regulation and, where they are not exempt, the form of regulation is 
often relaxed as compared to the oversight applied to for-profit investor-owned 
utilities1. The policy rationale for this, of course, is that these institutions - like 
governments - lack the profit motive that produces undesirable monopoly 
behaviors; simply put, regulation is not required to prevent rent-seeking actions 
since the customers which own the utility can be relied on to look after 
themselves. 
Consumer-owned utilities represent a potential avenue for Aboriginal 
participation in electricity markets. With appropriate policy change from the 

1 See for example: http://www.raponline.org/wp-
content/uploads/2016/07 /rap-lazar-electricity-regulation-US-june-2016.pdf. at 
page 28. 
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Province, such utilities would represent an opportunity for regionally 
concentrated industry, for example, to aggregate supply and/or construct wires 
networks for their own collective use. CFN believes that this could be especially 
attractive in underserved areas of the Province, such as the north coast, where 
customers will be largely funding new infrastructure development even when 
taking service from BC Hydro. 

The resulting utilities, which could be developed and operated by First Nations, 
would offer flexible avenues for distributing accommodation among co-operating 
Aboriginal entities across the region, including cash payments, equity shares, and 
capacity building programs. 

Freedom from regulation would greatly enhance the options for designing such 
utility businesses to meet the needs of Aboriginal participants. At the same time, 
consumer protection can be assured (largely or entirely) through the internal 
governance structures of the utility itself, since this governance is, ultimately, in 
the hands of the utility customers. 

PART II: MATTERS RELATING TO THE REGULATION OF ABORIGINAL 
UTILITIES 

Part I of this evidence has set out two circumstances - government-owned 
utilities and consumer-owned utilities - where we suggest that regulation should 
not be required, or should be applied only in a very light-handed way. 

CFN recognizes, however, that when Indigenous utilities are operating as 
commercial (for profit) enterprises in a monopoly environment, regulation is 
required. Nevertheless, even in these cases, there are certain circumstances · 
where the form of regulation should be adjusted. This Part II considers those 
cases. 

Setting Rates for an Indigenous Utility 
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When a utility is subject to regulation, the Commission is required to set rates that 
are just, reasonable, and sufficient. This broadly means that the rates cover 
reasonably incurred costs associated with providing the utility service, and 
provide an opportunity to recover an allowed return on invested capital - this 
allowed return being set as near as possible to the risk-adjusted rate sufficient to 
attract required investment. At the same time, the rates should be no higher than 
to allow for these conditions to be met. 

This tendency toward cost of service ratemaking has a number of implications for 
Indigenous utilities. Notably, in cases where other policy initiatives - such as 
favorable financing, taxation, or capital contributions - are intended to deliver 
support to the Indigenous utility, it is imperative that the rate-setting rules allow 
for these benefits to remain with the Indigenous utility, rather than flowing 
through to the utility's ratepayers. 

Consider, for example, an Indigenous utility with a rate base of $100, of which 70 
per cent is debt financed. Assume that the market rate for this debt financing is 7 
per cent, so the revenue requirement, and resulting rates, provides for an interest 
expense of $4.90. 

Now assume that the Indigenous utility is able to secure favorable financing at a 
rate of 3 per cent, pursuant to a policy initiative favoring Indigenous economic 
development. Such opportunities are broadly available at both the Federal and 
Provincial level, and are likely to be an element of Indigenous utility development 
and financing. 

Under normal ratemaking, such preferential financing would mean that the 
interest expense included in the revenue requirement would drop to $2.10. In 
this case customers would be advantaged by $2.80, and the Indigenous utility 
would continue to earn only its allowed return on its 30 per cent equity slice. 
Effectively, the policy intent of the subsidy to Indigenous economic development 
is defeated, with the financing advantage favoring only the utility's customers. 
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Recalling that we have advanced that Indigenous utilities should be unregulated 
when serving their membership, this means that generally the benefit transfer 
would not be from the Indigenous utility to its Indigenous customer. Instead, 
normal utility ratemaking would effect a transfer of value intended for Indigenous 
interests to non-Indigenous customers. 

We respectfully submit that the form of regulation applied by the Commission 
should seek to avoid this outcome. While not an exhaustive list, CFN expects that 
a ratemaking approach of preserving for Indigenous utilities those policy 
initiatives intended to benefit Indigenous interests could apply to capital 
contributions and tax issues, in addition to matters related to debt financing. 

PART III: CFN'S PERSPECTIVES ON THE QUESTIONS RAISED IN EXHIBIT A-5 

Question i: What are the defining characteristics of Indigenous utilities, having 
regard to: 

A. The nature of the ownership and operation of Indigenous utilities: 

In the previous Parts of this evidence, CFN has proposed three cases where an 
Indigenous utility should receive some form of unique regulation: 
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• Where the Indigenous utility is acting as an arm of government, serving 
constituents to which the Indigenous government is accountable ( or 
largely accountable), in which case we are suggesting an exception to 
the definition of a public utility, analogous to exceptions already 
provided for municipalities and regional districts; 

• Where the Indigenous utility is acting as an operator of a consumer
owned utility, and in this role is accountable to the customers, in which 
case we are suggesting an exception to the definition of a public utility, 
analogous to treatment of such utilities in many parts of, for example, 
the United States; and 

• Where the Indigenous utility has received some form of economic 
benefit (likely under a support initiative from another level of 
government, or as a form of accommodation for infringement of rights 
and title, or similar), where we are suggesting a modified form of 
ratemaking to ensure these economic benefits are protected for the 
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• Indigenous utility as intended, rather than trickling-down to the 
utility's customers. 

In the first case, CFN is suggesting that the protection from the Indigenous utility 
exercising monopoly power is its political accountability. As such, CFN suggests 
that Indigenous utilities seeking this form of (partial) exception from regulation 
should be able to demonstrate that: (1) the Indigenous Nation/Band has a 
controlling interest in the utility; and (B) a substantial share of its customers are 
members of the Nation/Band. 

As noted above, CFN is suggesting that the protection from monopoly power 
should be extended to non-members of the Band/Nation through non
discrimination requirements in the utility's rates. We suggest that this can be 
managed on a complaints basis, which is why we are describing this exemption as 
"partial"; we would expect that the Commission would continue to over-see this 
narrow requirement of the utility's operations. 

In the second case and third circumstances, it need not be the case that the 
Indigenous Utility is owned and controlled by an Indigenous government. That is, 
Indigenous utilities serving an operational function in a customer-owned utility or 
Indigenous utilities that have received some form of government benefit ( apart 
from accommodation payments) may be owned wholly or in part by Indigenous 
individuals, rather than governments. Alternatively, Indigenous governments 
may own all or part of such utilities. 

In these cases, CFN believes that the test for being an Indigenous utility should be 
that the utility enterprise creates a material economic or social benefit to either a 
Indigenous Nation/Band, or to a member (or members) of an Indigenous 
Nation/Band. 

In CFN's experience, such a "material benefits" test is often used where 
preferential treatment is provided to Indigenous businesses within Impact Benefit 
Agreements, to define eligibility for procurement preferences, for example. 
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While imperfect and subjective, CFN believes that "material benefits" tests are 
preferable to alternatives such as defined ownership requirements. In CFN's 
experience, such defined limits are easily and commonly circumvented - cases 
where majority ownership structures deliver negligible benefits to Indigenous 
interests are a frequent outcome. 

In the worst cases, economic forces create competition among Indigenous 
Nations/Bands and its members to "sell" their Indigenous status as "majority" 
partners. The competition drives down the value of these arrangements to the 
Indigenous interests. The result: a very low share of returns to the Indigenous 
partner, despite .a nominal "majority" stake in the firm. 

This is not to say that rules should compel a direct relationship between 
ownership share and returns. This would introduce an equally unhelpful and 
overly constraining test, since Indigenous, interests in a utility may, for good 
reasons, not always carry the usual obligations of an equity share, such as 
proportional responsibility to supply capital and cover operating deficits. In such 
cases, it follows that equity returns may not track directly with the Indigenous 
equity stake. 

CFN respectfully submits that the Commission should ensure that its approach to 
defining an Indigenous utility does not constrain creative participation 
arrangements for Indigenous interests. At the same time, the Commission should 
ensure that it does not create rules that foster a market in nominal Indigenous 
stakes, which do not in turn deliver material Indigenous benefits. 

For these reasons, CFN suggests that the Commission should test for Indigenous 
value when determining whether an entity is an Indigenous utility. 

B. The types of services provided by Indigenous utilities: 

CFN is suggesting certain modifications to the exceptions to the definition of 
public utility applicable to Indigenous utilities, and certain minor adjustments to 
the ratemaking for those Indigenous utilities that are regulated. 
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Further, we have suggested a "benefits" based test to the definition of an 
Indigenous utility that is not acting in a governmental role, selling utility services 
to its constituents. 

Beyond these modifications, CFN does not believe that there is a need to broaden 
or narrow the current test for what is, or is not, a regulated service, relative to 
what is currently set out in the Utilities Commission Act. 

C. The persons to whom services are provided by Indigenous utilities: 

CFN is suggesting that Indigenous governments should be able to provide service 
to their constituents on a substantially unregulated basis. Where doing so 
practically involves selling service to some non-constituent customers, we have 
suggested that the Commission should retain for itself a role in ensuring non
discrimination between constituent and non-constituent customers of a similar 
class. 

CFN is also suggesting that certain non-government Indigenous utilities should 
receive regulatory relief (exceptions from public utility status and ratemaking 
adjustments) where such a utility creates a material economic or social benefit to 
an Indigenous Nation/Band or member with an interest in the utility. 

In these non-government cases, CFN sees no reason to be concerned with whether 
or not the customers are Indigenous, or what rate class they may fall into. In the 
case of customer-owned utilities (which CFN is suggesting can be unregulated), 
the utility's board can readily determine whether it wishes to sell service under 
one rate class or several. Equally, CFN's suggestion for ratemaking relief in cases 
where the Indigenous utility is bringing some externally-sourced benefit to the 
utility, which we are suggesting it should retain the value of, it is of no particular 
consequence whether this ratemaking approach is applied to one or more-than
one rate class. 
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D. The geographic areas served by Indigenous utilities: 

CFN is suggesting that Indigenous governments should be able to provide service 
to their constituents on a substantially unregulated basis. We would expect that 
this will often, but not always, occur on lands over which the Indigenous 
government has political control. The exceptions are likely to occur at the 
geographic edges, where the practicalities of system design and service area do 
not align exactly with political boundaries. For example, it may make sense for an 
Indigenous Nation with two proximate reserves to serve customers situated 
between these reserves. 

As we have noted, where it is most sensible for the Indigenous utility to provide 
service to some non-constituent customers, we have suggested that the 
Commission should retain for itself a role in ensuring non-discrimination between 
constituent and non-constituent customers of a similar class. 

CFN sees no reason to constrain where non-government Indigenous utilities may 
operate, recognizing that it is much the most likely that Indigenous 
Bands/Nations and members will seek to establish Indigenous utilities within 
their own traditional territories or treaty lands, or within those areas belonging to 
a collective of Indigenous Nations/Bands, such as CFN. 

That is, it seems possible that CFN members may seek to create an Indigenous 
utility offering service to customers located within the traditional territories of a 
number of its members. 

The Commission has also asked in this section about how Indigenous utilities may 
operate and integrate with other utilities, such as BC Hydro and FortisBC. Here 
again, as a matter of regulation, CFN does not expect that specific issues arise for 
Indigenous utilities that do not apply to any other new utility. 

That is, where Indigenous utilities are to be regulated, they will require a 
Certificate of Public Convenience and Necessity to begin construction, and they 
will need filed rates to charge for service. 
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In addition, section 27 of the Utilities Commission Act provides the Commission 
with the ability to compel sharing of public utility facilities if the public 
convenience and necessity require that sharing. 

Finally, the Commission may regulate sales between utilities, as it has, for 
example, with respect to the power purchase agreement (and related) between 
FortisBC and BC Hydro. 

As a matter of policy, as distinct from regulation, BC may (and in CFN's opinion, 
should) choose to take actions ensuring that Indigenous utilities and their 
customers can benefit from BC's Heritage Assets, including through access to an 
allocation of Heritage energy and capacity, and through a practical means of 
wheeling power on BC Hydro's transmission system. CFN understands, however, 
that such policy steps may be beyond the Commission's scope of consideration in 
this inquiry. 

Question ii: Should Indigenous Utilities be regulated under the UCA or under some 
other mechanism, or be unregulated? 

CFN agrees with the "principles" of regulation set out by the Commission on page 
2 of its letter, filed as Exhibit A-5. 

In that respect, we agree that in most cases utilities operate as natural 
monopolies, and that in these circumstances rent-seeking behavior on the part of 
the utility must usually be constrained. 

CFN is suggesting two exceptions to regulation, where internal governance can 
adequately constrain undesirable monopoly behavior. Specifically, we believe 
that political accountability can replace regulation in cases where Indigenous 
utilities are government controlled and are serving constituents. Similarly, we 
believe that corporate governance can serve this function in the case of customer
owned utilities. 
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In other cases (that is where there ~re not commercial or political boundaries 
limiting monopoly behavior), CFN believes that it would not usually be desirable 
to leave monopolies, including Indigenous utilities, unregulated. 

Similarly, CFN sees no need to introduce any unique structures or institutions for 
regulating Indigenous utilities. Likewise, we believe that the Utilities Commission 
Act, the Clean Energy Act, and the Greenhouse Gas Reductions Regulation should 
act on Indigenous utilities just as they apply to utilities generally. 

An important aspect of this broad application is the ability of the Commission to 
exempt utilities from orders, rules, and regulations made under the Utilities 
Commission Act and, with the advance consent of the relevant minister, exempt 
from all or parts of the Utilities Commission Act. At the same time, the minister 
may exempt a utility from section 71 and Part 3 of the Utilities Commission Act. 

These exemption provisions offer the Commission and the minister broad powers 
to tailor regulation on a case-by-case basis to address any unique needs of 
Indigenous utilities that may arise, while still balancing customer-protection 
interests. 

Question iii: If it is appropriate to regulate Indigenous utilities under the UCA, is 
there any matter under the UCA in respect of which Indigenous utilities should be 
regulated differently from other utilities, and, if so, how should that matter be 
regulated? 

As noted above, CFN believes that Indigenous utilities are likely to benefit from 
initiatives and funding that could be undermined in conventional ratemaking. We 
have suggested that, in setting the rates of an Indigenous utility, the Commission 
have regard for such circumstances and take steps to ensure that benefits 
intended for Indigenous parties remain with those parties, and are not eroded or 
confiscated under the principles of cost-based ratemaking. 
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CFN does not believe that, beyond being receptive to these sorts of issues, the 
Commission needs to take a fundamentally different approach to regulating 
Indigenous utilities than it takes to regulating other utilities of a similar size and 
character. That is, where utilities are small and/or customers sophisticated, for 
example, light handed regulation is often called for, whether the utility is 
Indigenous or not. 

The Commission has asked in this section if there would be any "impacts" on 
other utilities if Indigenous utilities were regulated differently from similar non
Indigenous utilities. 

CFN suggests that, from a regulatory perspective, such impacts are unlikely, as the 
Commission regulates each utility as a stand-alone enterprise, and does not tend 
to accept cost shifts from one utility to another. 

Question iv: If it is not appropriate to regulate Indigenous utilities under the UCA 
but is appropriate to regulate Indigenous utilities in some other manner, how should 
Indigenous utilities be regulated? 

As noted throughout this evidence, CFN believes that an Indigenous government 
should be able, like a municipal or regional government, to deliver utility services 
to its constituents without Commission regulation. As the legislature has already 
enshrined in the Utilities Commission Act, these governments have a political 
accountability to their customers that can stand in place of Commission oversight 
to protect customers. 

CFN respectfully submits that no "relationship" between the Indigenous 
government and the Commission is required in these cases. As noted, this 
changes slightly if the government-owned Indigenous utility is serving customers 
who are not constituents of the Indigenous government. In this case, CFN 
believes that the Commission may need to retain a role to protect these non
constituent customers from monopoly discrimination. 
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The Commission has also asked in this section if there are other entities, other 
than or in addition to the Commission, that could or should have a role in 
regulation. While CFN believes strongly in the importance of an Indigenous role 
in regulation pertaining to environmental and cultural interests, CFN does not 
believe that such Indigenous oversight is necessary in the essentially economic 
regulation undertaken by the Commission. 

Question v: If an Indigenous utility were not regulated under the UCA, would the 
utility become subject to the UCA on ceasing to be an Indigenous utility, and, if not, 
what transitional and other mechanisms are required to ensure that the utility is 
subject to the UCA on ceasing to be an Indigenous utility. 

CFN does not believe that it is necessary for the Commission to "authorize the 
sale". 

Rather, as with the Utilities Commission Act's operation today,'if a person is 
proposing to provide a service for which regulation is implicated,the person must 
seek the necessary regulatory approvals - among other things, a Certificate of 
Public Convenience and Necessity and the approval and filing of rate schedules. 
CFN expects that the same positive obligation on the utility could apply in cases 
where a utility lost any regulatory relief it may have to provide service as an 
Indigenous utility. 

If, as a practical matter, the Commission is concerned that it will not be made 
aware when an Indigenous utility is sold (and therefore that it may not be 
applying regulation correctly over time), it could seek to require notification 
(rather than seek to authorize) when an Indigenous utility is sold, subject to the 
Commission finding, or government adding, the jurisdiction to require such 
notifications. 
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