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A. ADDITIONAL FINANCIAL SECURITY 

 Reference: ADDITIONAL FINANCIAL SECURITY 
Exhibit B-24, British Columbia Utilities Commission (BCUC) IR 3.4 
Consent of Surety (Agreement to Bond) 

In response to BCUC IR 3.4, Creative Energy Vancouver Platforms Inc. (Creative Energy) states: 

Evidence and acceptability of the performance bond are requirements of the Amended 
and Restated TDA. If the BCUC wishes to receive a copy of this information, Creative 
Energy is amenable to providing it for reporting purposes. 

1.1 Is Creative Energy prepared to provide a “Consent of Surety” (Agreement to Bond) stating the 
ability to provide 50 percent performance bond in the event that a Certificate of Public 
Convenience and Necessity (CPCN) is granted, subject to the condition that such a consent is 
provided? 

 
RESPONSE: 
 
A Consent of Surety or Agreement to Bond is often required at the tendering stage of a contract to 
ensure that proponents can secure the required bond prior to the selection of the successful 
proponent.  Creative Energy submits that a Consent of Surety or Agreement to Bond is not required in 
the case of the Proposed Project given that the Developer must demonstrate an actual bond is in 
place prior to commencing significant work at Beatty.  Pursuant to Article 9.4 of the Trust and 
Development Agreement (TDA), the Developer (not Creative Energy) must not “….commence the 
demolition of the exterior walls, foundation or roof of the building within which the Existing Plant is 
situate nor shutdown the Existing Plant until it has obtained a performance bond from a licensed 
surety company in respect of the Developer’s obligations under this Agreement in an amount equal to 
50% of the cost of the construction of the New Plant (estimated at $20,000,000), to a maximum of 
$10,000,000, and will maintain such performance bond until the earlier of (a) the Stabilization Date 
and (b) the date legal title to the Lands is transferred to the Nominee pursuant to Section 6.7.” 
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If the Commission considers that it is in the public interest to grant the requested CPCN subject to a 
condition in relation to a performance bond, Creative Energy would suggest that the condition should 
be that demolition of the exterior walls, foundation or roof of the building within which the Existing 
Plant is situate shall not commence nor shall the Existing Plant be shutdown until the performance 
bond required in accordance with Article 9.4 of the TDA has been obtained and provided to the 
Commission.  
 
 

1.1.1 If so, what surety company will Creative Energy’s broker be utilizing to provide the 
bond? 

 
RESPONSE: 
 
The Developer and its broker are responsible for securing the bond. Appendix 3-2 of Exhibit B-23 lists 
six qualified Surety Markets (including A.M. Best’s Ratings of each) identified by the Developer’s 
broker. It would be premature to select a surety company until the timing and other details of the 
project are confirmed.   
 
 

 Reference: ADDITIONAL FINANCIAL SECURITY 
Exhibit B-24, BCUC IR 4.2; Exhibit B-25, Commercial Energy Consumers Association of 
British Columbia (CEC) IR 9.4, 9.9; Security Association of Canada, Contract Surety;  
Exhibit B-23, Appendix 3 
Amount of Additional Financial Security 

In response to BCUC IR 4.2, Creative Energy states: 

Default would occur if the Developer becomes insolvent, fails to pay costs in relation to 
the Beatty Plant that are the Developer’s responsibility under the TDA, or otherwise fails 
to complete the Beatty Plant in accordance with the TDA. [Emphasis Added] 

In response to CEC IR 9.4, Creative Energy states: 

Creative Energy would draw on the performance bond to settle any accounts payable 

owing by the Developer to contractors and suppliers to the Proposed Project before any 
material litigation costs would arise in respect of those accounts payable. [Emphasis 
Added] 

In response to CEC IR 9.9, Creative Energy states: 

A performance bond is the most relevant type of construction bond to fulfill the BCUC 
Panel’s requirement for additional financial security. It protects Creative Energy not only 
in the event of the Developer’s non-payment to contractors and suppliers but also in 
event of failure to deliver the project in accordance to the terms and conditions of the 
Trust and Development Agreement (TDA) (e.g., failure to deliver the required scope). 
[Emphasis Added] 

Surety Association of Canada provides the following information regarding performance bonds and 
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labor and material bonds1: 

A performance bond is a bond that guarantees that the bonded contractor will perform 
its obligations under the contract in accordance with the contract’s terms and 
conditions. 

A labour and material payment bond guarantees that the bonded contractor will pay all 
claimants for goods and/or services supplied for the bonded project. [Emphasis Added]  

2.1 Please confirm, or explain otherwise, that additional financial security presented in Appendix 3 
of the Exhibit B-23, is both 50 percent performance bond and 50 percent labor and material 
bond.  

 
RESPONSE: 
 
Not confirmed.  These are two different types of bonds.  A labour and material payment bond is more 
limited in scope.  The performance bond agreed to under Article 9.4 of the TDA is based on the value 
of the work to be performed within the Creative Energy plant, and this bond will support all of the 
obligations under the TDA to deliver such project, inclusive of trade payments, materials and labour. 
 
 

2.1.1 If not confirmed, in your explanation, please discuss why Creative Energy considers that 
the proposed financial security provides protection in the event of the Developer’s 
 non-payment to contractors and suppliers.  

 
RESPONSE: 
 
Please see the response to BCUC SS IR 2.2.1 
 
 

 
B. CONTINGENCY PLAN 

 Reference: CONTINGENCY PLAN 
Exhibit B-23, Attachment 5-1, p. 16; Exhibit B-24, BCUC IR 7.5 
TES Group Recent Rental Boiler Experience 

In response to BCUC IR 7.5, Creative Energy states: 

Creative Energy is the party responsible for implementing the Contingency Plan. 
However, the TES Group will develop, coordinate and implement (if needed) the 
Contingency Plan on behalf of Creative Energy, and the Developer is responsible for the 
costs of developing and implementing (if needed) the Contingency Plan. [Emphasis 
added] 

Page 16 of Appendix 5-1 of Exhibit B-23 provides an overview of the TES Group’s recent rental boiler 
experience: 

• Cariboo Pulp & Paper – Quesnel, BC 
• 2018 – 3-month Rental Boiler Installation 

 
1 https://www.surety-canada.com/en/surety_resources/contract-surety/index.html 

https://www.surety-canada.com/en/surety_resources/contract-surety/index.html
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• Design & installation of rental boiler tie ins 
• Sourcing & selection of 1 X 75,000 pph, 395 psi trailer mounted rental boiler 
• Shipping, setting, assembly and commissioning of rental boiler 

 
• Imperial Oil Strathcona Refinery – Edmonton, AB 

• 2019 – Rental Boiler Study 
• Sourcing & selection of 2 X 75,000 pph, 750 psig S/H trailer mounted rental 

boilers 
• Code Compliance evaluation of rental boilers for Canadian industrial 

installation (ABSA, CRN, CSA acceptance) 

3.1 Please provide examples of the TES Group’s experience in developing, coordinating and 
implementing temporary rental steam boilers. In your response please include: 

• Description of the project(s) inclusive of the number of boilers and capacities; 

• The manner in which TES Group established the need for rental boilers; 

• A description of rental boiler(s) supplier(s) and location(s) for the examples chosen;  

• How the rental boiler lead-time(s) from order to delivery and commissioning was 
determined;  

• Whether the boilers were used and the duration for which the temporary boilers 
were in use; and 

• The role(s) of TES Group, for example, developing the project, coordinating and 
implementing the project, managing the project, etc. 

 
RESPONSE: 
 
The TES Group provided the following response to this question: 
 
“Generally speaking, the requirement for a rental boiler is an infrequent event and typically only 
unscheduled event that occurs once or twice in the life of a boiler or steam plant.  Some heating 
plants may never require nor ever install a rental boiler over their plant operating life.  Considering 
that most utility plants and the boilers within have life spans of 25 to 50 years, it is almost certain that 
the owners and operators within most steam plants have little to no experience in the sourcing, 
selection and securing of a rental boiler.  Whereas a company like TES who is focused on thermal 
equipment, we may be involved in one or more rentals per year but are typically involved in many 
more new boiler installations and existing boiler repairs and rebuilds over the course of the year.   

 
Given that our “eco-system” is in the area of fired pressure equipment, and more specifically ensuring 
that our clients have the ability to generate safe, clean, reliable heat and power on a day in, day out 
basis – we have frequent exposure and experience to the situations where temporary steam 
generation s required..  Like most projects, the development and implementation of a plan for 
temporary rental steam boilers follows a process not unlike the rental of a vehicle.  One must know 
where it can be rented, what information is required prior to selecting a rental, what responsibilities 
fall onto the rental company and what obligations fall onto the renter and what is the total cost of a 
rental.  Most often experience dictates the right questions to be answered. 
 

• Description of the project(s) inclusive of the number of boilers and capacities; 
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o TES has stated above the number and size of the boiler in the above experience 
list, repeated again below: 
 1 X 75,000 pph, 395 psi trailer mounted rental boiler 
 2 X 75,000 pph, 750 psig S/H trailer mounted rental boilers 

 
• The manner in which TES Group established the need for rental boilers; 
 

o TES normally is not responsible for establishing the need for rental boilers.  Our 
customers typically have a need rental boilers when other options for continuing 
steam generation are unavailable to their plant.  Most often this is based upon 
some planned or unplanned event whereby the client is  confronted with some 
short to intermediate requirement for replacement steam.  The reasons whereby 
rental boilers are required include: 
 Planned plant or boiler outage 
 Planned boiler rebuild or extended maintenance 
 Planned plant expansion or additional steam generation to support 

increased production 
 Planned risk mitigation measure imposed by insurers or 3rd parties 
 Unplanned plant or boiler outage 
 Unplanned boiler failure or emergency repair  
 Unplanned heat requirement for freeze protection  
 Unplanned external event which curtails plant’s ability to operate  

 
• A description of rental boiler(s) supplier(s) and location(s) for the examples chosen;  

 
o Cariboo Pulp & Paper – Quesnel, BC 

 Rental Boiler Supplier – Indeck Boilers (Division of Indeck Power 
Equipment Company) 

 Rental Boiler Location – Indeck Rental Boilers is located in Wheeling, 
Illinois 

 Rental Boiler Installation – Quesnel, BC 
o Imperial Oil Refinery – Edmonton, AB 

 Rental Boiler Supplier – Nationwide Boiler Inc. 
 Rental Boiler Location – Nationwide Boiler Inc. is located in Fremont, 

California 
 Rental Boiler Installation – Edmonton, AB 
 

• How the rental boiler lead-time(s) from order to delivery and commissioning was determined; 
 

o The lead times for those suppliers who provide rentals is quite standard and 
usually only influenced by the availability of rental boilers in the size and range 
required by the customer.  Most rental companies (at least the big 3 companies) 
have within their inventory and across their combined fleets have sufficient stock 
of mobile boilers to meet the seasonal or cyclic demand. 

o Overall, the time lines from placement of order through shipping to assembly and 
start up are based upon past projects of similar size and capacity.  

o It is our experience that the critical path within the schedule of a temporary boiler 
installation relates not to the rental boiler selection, shipping, delivery assembly 
and commissioning but rather to the design, approval and installation of the 
required tie-in’s and services  
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o From our experience and per our submission, once the estimated 3 to 6 months of 
rental boiler prework is completed (scoping, engineering, approvals, material 
sourcing construction and installation of tie-in’s) the timeline is as follows: 
 shipping will take about 1 month from date of order to delivery on site 
 the assembly and commissioning of the boilers will take approximate 1 

month at site 
 

• Whether the boilers were used and the duration for which the temporary boilers were in use; 
and the role(s) of TES Group, for example, developing the project, coordinating and 
implementing the project, managing the project, etc. 

 
o The standing of the above noted rental boiler projects and our role in these same 

references is noted below: 
o Cariboo Pulp & Paper – Quesnel, BC 

 Project Status – Temporary rental boiler project was executed successfully 
as planned 

 Project Duration – Rental boiler was used for 3 month over the winter of 
2018 

 TES Role In Project –  
• Project development – defined scope of work, did business case, 

specified & sourced rental boiler, developed schedule, cost 
estimate and execution plans 

• Project management – sourced, selected and coordinated all 
resources needed for the design, TSBC approval, supply, 
fabrication, assembly and installation of required rental boiler tie-
in’s, temporary setting/building and mobile rental boiler 

• Project implementation – provided direct resources for the pre-
commissioning, pre-operation cleaning, commissioning, testing 
and start up of the rental boiler, including operator training and 
turnover to operations 

• Project controls – managed the scope, negotiations, changes, 
costs, schedule and quality aspects of the project including regular 
reporting and forecasting of the progress to the client  

o Imperial Oil Refinery – Edmonton, AB 
 Project Status – Temporary rental boiler project was planned but deferred 

(1) year until next outage 
 Project Duration – Rental boilers were to be used for 4-6 months to cover 

steam needs during commissioning of new cogen plant and scheduled 
steam plant outage in Spring of 2019 

 TES Role In Project –  
• Project development – assisted owner’s engineer to defining scope 

of work, rental boiler specifications, review of tie points, 
developed schedule, rental & installation cost estimate and 
execution plan for the two (2) rental boilers 

• Project compliance – reviewed and evaluated rental boilers for 
compliance to Canadian & Alberta Regulatory (ABSA, CRN, CSA 
acceptance) standards to confirm suitability or equipment & 
installation at an industrial refinery location” 
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3.1.1 For each example, please discuss the lessons learned and how they have been applied 
to the proposed Contingency Plan.  

 
RESPONSE: 
 
The TES Group provided the following response to this question: 
 

o “Lessons Learned & Applied to Contingency Plan 
 Start with the end in mind – identify plant steam needs, location & protection/enclosure 

for rental boiler, rental boiler operating requirements, rental boiler ancillaries/options, 
local regulatory compliance bodies and local installer 

 Not all rental boilers or rental boiler companies are the same – begin negotiation early 
and prepare a specification and list of technical & commercial requirements for the 
required rental boiler, remember boiler are built for US market with US type contracts 

 There are no Canadian suppliers of rental boilers so some conversion/consideration of 
rental boiler application to our situation – it is a competitive market, currency in $USD, 
heat tracing to prevent freeze up, US power supply requirements, TSBC, CSA, MOE and 
other design/emission standards 

 Allow sufficient time to plan for the transportation & installation of temporary rental 
boilers – shipping method and routing, design and installation of tie points & necessary 
plant connections for services like BFW, power, controls, air, chemicals, steam, boiler trim, 
drains/vents, etc… 

 Include costs, time and resources for the not only the planned setting (site preparation, air 
intake & stack effect, boiler enclosure/protection) but also after assembly activities like – 
pre-commissioning, pre-op cleaning, hydrotesting system, spare parts, boiler/burner 
testing, tuning and operator training & operating procedures, etc.. 

 The requirement for and the need for a temporary rental boiler is typically part of a bigger 
project or consideration – these small support projects like a rental boiler installation 
must be integrated into the larger project and included in any risk reviews, hazop’s, 
contingency plans, and be validated and rehearsed in advance” 

 

 Reference: CONTINGENCY PLAN 
Exhibit B-24, BCUC IR 8.5, 10.1, 19.3 
Beatty Plant Shutdowns  

In response to BCUC IR 8.5, Creative Energy states: 

The intention is to make a decision by July 1 of each year, which is 2.5 months in 
advance of each respective Beatty Plant restart date, as to whether there is any real 
chance that temporary boiler capacity is going to be needed and what the duration of 
the need will be. This informs how many temporary boilers might be needed and the 
length of the rental. 

4.1 In the event that a decision is made on July 1st of 2021 and 2022, stating that temporary boilers 
are not required and the restart of the Beatty Plant fails, please explain Creative Energy’s 
proposed plan for providing service to its customers.  

 
RESPONSE: 
 
The strategy for conducting the work during the Beatty Plant shutdowns is to front-end the work as 
much as possible, within the sequencing constraints of the project.  A detailed day-by-day schedule 
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for each shutdown has not been developed at this time and cannot be developed until a General 
Contractor has been secured for the project, which will not occur until shortly after CPCN approval has 
been granted.  At a high level, the sequence and approximate duration of the major tasks is as 
follows: 
 
Shutdown #1 

Prior to July 1st 
• Decommission Plant 
• Re-build west plant wall 
• Abatement of Boilers and balance of plant 
• Relocate Boiler #5 & other equipment 

Following July 1st 
• Construct temporary flue for Boiler #5 
• Tie-in Boiler #5 and other equipment (mainly feedwater pumps) 
• Connect temporary power to Boiler #5 and other equipment 
• Hydrostatic testing and flushing of new steam and feedwater piping 

 
Shutdown #2 

Prior to July 1st 
• Advance new boiler flues to L6 (along with elevator core) 
• Construct breeching to connect boilers to new boiler flues 

Following July 1st 
• Advance new boiler flues to roof (along with elevator core) 

 
This sequence puts the critical work in advance of July 1st, to the extent possible, and minimizes the 
dependency on delivery of unique or long-lead items in the latter half of the shutdowns.  Generally, 
the work following July 1st in the first shutdown is labour-dependent, which means that it can be 
accelerated by bringing additional resources to site if needed. 
 
This approach minimizes the chance of the critical path being disrupted between July 1st and the 
restart of the Beatty Plant each year.  
 
Moreover, it is important to understand that Boiler #6, which has a functional capacity of 170,000 PPH 
is largely untouched throughout the shutdowns.  The risk of a failed restart of the Beatty Plant is 
almost entirely mitigated by (i) the in-service Expo Plant, and (ii) the general preservation of Boiler #6.  
Boiler #6 is the newest boiler in the plant, is in excellent working order, can be driven with a steam-
powered forced draft fan and a steam-powered feedwater pump (located underneath the boiler) and 
a freestanding flue adjacent the boiler and to the East.  
 
It is entirely reasonable to assume that Boiler #6 can be fired following Beatty Shutdown #1, noting 
that the only Boiler #6 connections being touched during the shutdown are the feedwater 
connections and the electrical power, and any issue with either of those connections can be remedied 
in a very short timeframe.  The combined capacity of Boiler #6 and a temporary boiler is 252,500 PPH, 
which together with the 400,000 PPH of the Expo Plant is enough to meet the peak demands of the 
Creative Energy customer network through the winter period. 
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In response to BCUC IR 19.3, Creative Energy provides a description of the work required during each 
shutdown.  
 
4.2 Please detail the work to be completed between July 1, 2021 and the first restart of the Beatty 

Plant. 

 
RESPONSE: 
 
Please see the response to BCUC SS IR 2.4.1. 
 
 

4.2.1 Please discuss the risks and the proposed mitigation if the work is not completed on 
time or faces issues, and Creative Energy decides on July 1, 2021 not to install 
temporary rental boilers. 

 
RESPONSE: 
 
Please see the response to BCUC SS IR 2.4.1. 
 

  

In response to BCUC IR 10.1, Creative Energy states: 

For clarity, the intention is to build the three-level parkade structure on 701 Expo at 
roughly the same time as the Expo Plant, and use that to house the fuel storage tanks 
and temporary boilers (if needed). 

4.3 Please confirm, or otherwise explain, whether the 2.5-month lead-time for the temporary rental 
boilers assumes that the temporary rental boilers are to be located in the parkade.  

 
RESPONSE: 
 
Confirmed. 
 
 
4.4 Please discuss whether the design of the parkade will allow for access of the temporary boilers.  

 
RESPONSE: 
 
Yes. The parkade will be designed to accommodate the temporary boilers in the double height portion 
of the parkade which will eventually be used for the loading requirements of the development. Please 
see the response to BCUC SS IR 1 Series 10.0 at Exhibit B-24. 
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4.4.1 If the temporary rental boilers face access restrictions to the parkade, please explain 
whether there is an alternative location available to Creative Energy to locate the 
temporary boilers.  

 
RESPONSE: 
 
Hypothetically speaking, if the parkade will not accommodate temporary boilers for any reason, an 
alternate location will be found prior to (and as a pre-requisite to) shutting down the Beatty Plant. 
 
 

 Reference: CONTINGENCY PLAN 
Exhibit B-24, BCUC IR 17.5; Exhibit B-25, CEC IR 12.3 
Temporary Boilers On-site for Beatty Plant Restart 

 
In response to BCUC IR 17.5, Creative Energy states: 

Temporary boilers were not part of the base project specification or cost, and were 
always considered part of contingency. The Developer is responsible for these costs, 
should they be required… 

The estimated cost of having temporary boilers on site for the entire 53 month 
construction period is $13.5 million. Creative Energy reiterates that it is neither 
necessary nor cost effective to incur such cost. 

Requiring temporary boilers on site for the entire construction period would be a 
fundamental change to the TDA, warranting reconsideration by the parties of the 
existing mechanisms in the TDA that minimise and allocate risks (e.g., financing 
restrictions, insurance, indemnities, performance bond, project sequencing, etc.). 
Moreover, having temporary boilers on site for the entire construction period would 
reduce risks that exist now and are presently borne by customers, and therefore it 
would be appropriate to consider whether a portion or all of the costs of such 
temporary boiler project should be recovered from customers in rates. [Emphasis 
added] 

In response to CEC’s IR 12.3, Creative Energy provides the cost of having rental boilers on site for three 
scenarios: 

Cost for a single shutdown (assume on-site for 8 months)  $1,750,000 
Cost for two shutdowns (assume on-site for 18 months)   $4,250,000 
Cost for entire 53 month construction period    $13,525,000 

5.1 In the event that a CPCN is granted subject to the condition that temporary rental boilers are 
on-site and commissioned for one or more of the Beatty Plant restarts, please explain whether 
Creative Energy would continue with the Proposed Project.  

 
RESPONSE: 
 
Creative Energy believes that it is appropriate for the Developer to bear the incremental risks to 
Creative Energy’s plant and steam service arising from the coordinated construction of the Proposed 
Project and the Developer’s office tower project, and that the Developer should pay the costs to (i) 
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reasonably mitigate those risks, and (ii) rectify the situation if such a risk materializes. The Trust and 
Development Agreement (TDA) requires the Developer to do that. 
 
The Developer’s obligations under the TDA, and the contingency plan outlined in Exhibit B-23 and 
further discussed in responses to BCUC IR No. 1 on the Specified Scope, reasonably and adequately 
mitigate all such risks. The Developer and Westbank Holdings jointly and severally indemnify Creative 
Energy for any steam service interruption and the costs to rectify same during the construction of the 
Proposed Project, including to pay the costs of implementing the Temporary Boilers Subproject 
contingency plan if Creative Energy decides to implement it on the basis of identified risk to steam 
service. 
 
The additional measures suggested by this and related BCUC IRs would not be for the purpose of 
mitigating a heightened risk identified during the course of the Proposed Project, but rather are 
suggested to be required regardless of the risk assessment from time to time during the project. The 
additional measures suggested are likely to be unnecessary and therefore excessive given the existing 
risk allocation and ability of the parties to identify and mitigate risks as they arise. Please see the 
response to BCUC SS IR 2.4.1, for example. 
 
Creative Energy and the Developer have discussed this and the related BCUC IRs, and agree that the 
Proposed Project would proceed under the terms of the Amended and Restated Trust and 
Development Agreement, as provided in Exhibit B-23, if the BCUC was to condition its CPCN approval 
on Creative Energy having one temporary boiler with 82,500 pounds per hour (PPH) of steam 
generating capacity onsite at 701 Expo Boulevard, tied in and available to support service to 
customers prior to the first planned Beatty Plant restart and until such time as the Beatty Plant has 
successfully been restarted and all three boilers (Boiler #3, Boiler #5 and Boiler #6) are available to be 
fired. 
 
This condition would be in addition to the existing contingency plan where Creative Energy can decide 
by July 1st or thereafter to implement the Temporary Boilers Subproject to have a further temporary 
boiler or boilers brought in on the basis of risk to steam service to customers. That is, under the CPCN 
condition accepted above one 82,500 PPH temporary boiler would be onsite and available whether or 
not there was any identified risk to customer steam service and Creative Energy could still require one 
or more additional temporary boilers to be delivered and in service on 10 weeks notice if it considers 
there is risk to steam service. 
 
In the scenario where Creative Energy is not able to restart the entire Beatty Plant on the planned 
restart date of September 16th, Creative Energy would nevertheless have 400,000 PPH of capacity 
available at the Expo Plant plus 82,500 PPH of temporary boiler capacity at 701 Expo Boulevard, 
170,000 PPH of functional capacity expected from Boiler #6, and the option to bring in more 
temporary boiler capacity that would be available to serve customers within 10 weeks of placing the 
order. The 482,500 PPH of capacity would be sufficient to serve customer load until early December 
under average temperatures, and the 652,500 PPH would be sufficient to serve customer load through 
the entire winter.   
 
The figure below depicts the capacity of the temporary boiler, presuming it is onsite for 4 months, 
commencing in September 2021. This scenario mitigates the incremental risk of a failed restart 
generated by the work being performed during Shutdown #1.  Creative Energy believes that the risk of 
a failed restart during Shutdown #2 is essentially zero as the only work being done within the plant is 
ductwork to connect the boilers to the permanent flues. 
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Any requirement by the BCUC to have additional temporary boiler capacity available on site and/or 
for a longer time period beyond the accepted CPCN condition described above would be truly 
excessive and mitigate risks that do not arise from the concurrent redevelopment by the Developer of 
non-utility property at the Expo Boulevard and Beatty Street sites. Rather, such an additional 
requirement would constitute mitigation of risks currently borne by Creative Energy’s customers 
independent of the Proposed Project or the Developer’s project; for example, the risk of equipment 
failure unrelated to the coordinated construction of the Developer’s project or the risk of higher than 
historical loads due to extremely cold weather. Accordingly, if the BCUC was to condition the CPCN on 
Creative Energy having more temporary boiler capacity on site and/or for a longer time period than 
accepted above, the Proposed Project would not proceed under the terms of the Amended and 
Restated Trust and Development Agreement. Specifically, such a condition would need to be ordered 
on the specific understanding that the costs of providing such additional temporary boiler capacity 
would be to the account of Creative Energy and its customers and the Trust and Development 
Agreement would be amended accordingly. 
 
 
5.2 In the event that a CPCN is granted subject to the condition that temporary rental boilers are 

on-site and commissioned for the two Beatty Plant restarts, please explain whether Creative 
Energy and the parties would consider it to be a “fundamental change to the TDA”, warranting a 
reconsideration of the existing mechanisms in the TDA. 

 
RESPONSE: 
 
Please see the response to BCUC SS IR 2.5.1.  
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5.3 In the event that a CPCN is granted, subject to the condition that temporary rental boilers are 
on-site and commissioned for the two Beatty Plant restarts, please confirm, or otherwise 
explain, that the Developer will be responsible for all of the costs of the Contingency Plan. 

 
RESPONSE: 
 
Please see the response to BCUC SS IR 2.5.1.  
 
 

5.3.1 If not confirmed, please explain and provide rationale whether Creative Energy would 
seek to recover a portion or all of the costs of the Contingency Plan from customers in 
rates. 

 
RESPONSE: 
 
Please see the response to BCUC SS IR 2.5.1.  
 
 

 

C. OTHER 

 Reference: OTHER 
Exhibit B-24, BCUC IR 21.1; Exhibit B-25, CEC IR 9.3, 9.4 
Developer’s indemnities 

In response to BCUC IR 21.1 pertaining to Risks #17 and #252 previously identified by Creative Energy, 
the Company states, “… in the event of any breach, including a delay in payments by the Developer or 
insolvency of either the Developer or Westbank Holdings, Creative Energy has a claim against the assets 
of both of them…” [Emphasis Added] 
 
In response to CEC IR 9.3, Creative Energy states:  

If the intent of this IR is to request Creative Energy’s opinion on the likelihood that the 
Developer’s accounts payable in relation to the Proposed Project could exceed $10 
million, Creative Energy is of the view that that is not a plausible scenario. Construction 
of the Beatty Plant will occur over approximately two years at a total budgeted cost of 
$18.3 million. Accumulating $10 million in accounts payable in relation to the Beatty 
Plant project would mean that the Developer has, for example, paid none of its bills for 
materials and contractors for perhaps a year or more while work continues 
notwithstanding such non-payment. It is challenging to envision a scenario where 
suppliers and contractors continue working on the project for a year without payment. 
[Emphasis Added] 

In response to CEC IR 9.4, Creative Energy states: 

Creative Energy would draw on the performance bond to settle any accounts payable 
owing by the Developer to contractors and suppliers to the Proposed Project before any 
material litigation costs would arise in respect of those accounts payable. [Emphasis 

 
2 For clarity, Risk #17 is described as “Funding issues – lack of funding or delay in payments” and Risk#25 is described as 
“Counterparty risk – i.e. WB insolvent.” 
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Added] 

6.1 Please confirm, or explain otherwise, that the statements in the preamble above mean, in the 
event of a “lack of funding or delay in payments” from the Developer, that Creative Energy 
would allow the Developer’s accounts payable in relation to the Beatty Plant for materials and 
contractors to accumulate (i.e. Creative Energy would not pay, temporarily or otherwise, the 
Developer’s accounts payable in order to allow the construction of the Beatty Plant to continue).  

 
RESPONSE: 
 
The preamble refers to responses to several disparate questions. Each of the referenced responses 
should be read in the context of the individual question answered.   
 
For clarity, there is no intent or obligation under the TDA for Creative Energy to pay the Developer’s 
accounts payable, temporarily or otherwise.  The Developer has obligations under the TDA. If it fails 
to fulfill any of its obligations, the Developer would be in breach of contract, and Creative Energy 
would then pursue all of the remedies it is entitled to under the TDA (as described in the response to 
BCUC SS IR 1.1.3). The performance bond is an additional remedy available to Creative Energy in the 
event of a default.  As has been discussed,  the other remedies available to Creative Energy under the 
TDA include relief or offsets from Creative Energy’s payment(s) towards the Proposed Project, 
constraints on the Developer’s creditors, and recourse to the Developer’s assets, primarily being its 
equity (both in the Proposed Project and the Developer’s larger development project), as well as 
recourse against the assets of the Developer’s parent, Westbank Holdings, following the issuance of a 
judgment against Westbank Holdings.  
 
Creative Energy would not pay the Developer’s accounts payable, temporarily or otherwise, prior to 
declaring the Developer (or its creditors as the case may be) in breach of contract.  At that point, the 
only situation under which Creative Energy would consider paying the Developer’s accounts payable 
would be where it was required to ensure continuity of service (e.g., the Beatty Plant is in a shutdown 
mode and some payment is required to bring it back on line).  And this would only be required if the 
accounts payable exceeded the performance bond (which is in addition to other claims against the 
Developer).  If Creative Energy did make such payment (after default by both the Developer and its 
creditors), this would be offset against the amounts payable by Creative Energy to the Developer 
under the TDA towards the costs of the Proposed Project, and without prejudice to any claim against 
the Developer’s equity in the Proposed Project (and the Developer’s larger project), as well as the 
assets of Westbank Holdings.   
 
There is no need for Creative Energy to pay the Developer’s accounts payable if the Beatty Plant is 
operational.  This could wait until the claims against the Developer, the Developer’s creditors and the 
Developer’s parent have been resolved, and a new entity is found to take over the Developer’s 
project.  
 
Creative Energy reiterates that a default of the Developer would have serious financial repercussions 
for the Developer, the Developer’s creditors and Westbank Holdings and this is a powerful incentive 
for the Developer (and its creditors under the constraints on financing) and Westbank Holdings to 
fulfill their obligations under the TDA.  Furthermore, unlike a standard construction contract (for 
which a performance bond is well suited), Creative Energy has recourse to the value of the 
Developer’s equity in both the Proposed Project and the Developer’s project (which has value even 
prior to completion of the larger development).  
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6.1.1 If not confirmed, please describe in detail Creative Energy’s plans to pay (temporarily or 
otherwise) the Developer’s accounts payable in order to allow the construction of the 
Beatty Plant to continue, including the following:  

• The maximum amount which Creative Energy would be prepared to pay;  

• The source of Creative Energy’s funding (e.g. cash on-hand, short-term 
investments, other);  

• The expected operational or financial impact on Creative Energy’s existing 
steam business, if any, arising from payment of the Developer’s accounts 
payable (e.g. delay in payments of Creative Energy’s own, existing steam 
business accounts payable);   

• The amount of time (i.e. the number of months) the work on the Beatty Plant 
project would be able to continue, up to the maximum amount of which 
Creative Energy would be prepared to pay; and 

• Whether or not Creative Energy’s willingness to pay the Developer’s accounts 
payable would be limited to being temporary in nature (i.e. Creative Energy 
would not be waiving the Developer’s responsibility to pay pursuant to the 
Trust and Development Agreement but seek to subsequently recover the 
amounts paid from the Developer in some manner). 

 
RESPONSE: 
 
Please see the response to BCUC SS IR 2.6.1. 
 
 
6.2 Please provide a detailed explanation of when (e.g. after a certain amount of time or after a 

certain dollar amount) Creative Energy would initiate:  

• Claim against the assets of the Developer or Westbank Holdings (i.e. take legal 
action) or; 

• Draw on the performance bond.  

 
RESPONSE: 
 
As stated in the response to BCUC SS IR 2.6.1 and discussed previously in this proceeding, a default of 
the Developer would have serious financial repercussions for the Developer, the Developer’s creditors 
and Westbank Holdings and this is a powerful incentive for the Developer (and its creditors under the 
constraints on financing) and Westbank Holdings to fulfill their obligations under the TDA.  
 
If the Developer did nevertheless default in the performance of its obligations, under the terms of 
Article 11.1 (Default) of the TDA, Creative Energy would deliver written notice of any default by the 
Developer (or its creditors in the event they assume the obligations of the Developer under the 
financing restrictions in Article 6.2 of the TDA).  Creative Energy may pursue all its remedies (which 
include drawing on the performance bond) if the default is not addressed within 15 days from delivery 
of notice.   The remedies pursued by Creative Energy would include the commencement of an action 
under the indemnities by the Developer and Westbank Holdings under the TDA, and obtaining a 
judgment against the Developer and Westbank Holdings under that action.  Once a judgment is 
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obtained, Creative Energy would have recourse against the assets of the Developer and Westbank 
Holdings as a judgment creditor.  
 
 
6.3 Please provide details of the threshold timing or dollar amount, including how (on what basis) it 

is or would be set by Creative Energy. If the response is dependent on Creative Energy’s plans to 
pay (temporarily or otherwise) the Developer’s accounts payable, please provide a detailed 
response to all scenarios.  

 
RESPONSE: 
 
There is no threshold timing or dollar amount.  The Developer has clear obligations under the TDA, 
including restrictions on financing and the added costs of the performance bond prior to commencing 
significant work at Beatty Street.  Creative Energy will provide notice of any default by the Developer 
to fulfill its obligations as outlined in the response to BCUC SS IR 2.6.2 and would pursue all remedies 
available to it in the event the Developer (or its creditors) fail to remedy the default as they are 
required to do.  The nature and amount of remedies would depend on the timing and nature of the 
default.   
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