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 Reference: Exhibit C14-2, pp. 2–3, 8 1.0
Structural barriers 

On pages 2 to 3 of Exhibit C14-2, the Adams Lake Indian Band (Adams Lake) states: 

By ensuring room for Indigenous governance of Indigenous utilities, the BCUC [British 
Columbia Utilities Commission] would remove a structural barrier to Indigenous 
economic development and capacity building and facilitate meaningful reconciliation in 
British Columbia. 

On page 8, Adams Lake states: 

For reconciliation to have any meaning, the regulation of Indigenous utilities cannot just 
be another example of importing external laws, polices, and regulations onto Indigenous 
governments without consideration of their perspectives or their laws and legal 
principles. 

1.1 In Adams Lake’s view, please briefly discuss examples of any structural barriers to economic 
development and capacity building that may exist as a result of regulating Indigenous utilities 
under the Utilities Commission Act (UCA). 

RESPONSE 
 
The Adams Lake Indian Band (“Adams Lake”) submits that an understanding of the Indigenous perspective, and 
the need for reconciliation, forms the basis of the response to this information request. Both the federal and 
provincial crown have committed to engaging in meaningful reconciliation with Indigenous peoples and to work 
with them through a government to government relationship. On page 8 of Adams Lake’s submissions, Adams 
Lake asserts that the province cannot simply continue to import ill-suited regulatory regimes in a top down 
manner onto Indigenous communities, with no understanding of Indigenous culture, history, laws and 
government. To truly accept Indigenous government as a valid and subsisting level of government, other levels 
of government, including governmental entities, must respect an Indigenous government that wishes to operate 
a utility system in accordance with its laws. 
 
There are various structural barriers that arise by virtue of the British Columbia Utilities Commission (“BCUC”) 
regulation process. Acceding to the BC Utilities Commission process can be expensive and onerous.1 Regulation 
is costly, time-consuming, and limited by informational asymmetries. It is a poor fit to require Indigenous 
governments to navigate this process instead of giving them the space to follow their own process grounded in 
their own laws.  
                                                           
1 North Shore News, Study Vindicates LEC Rates (2012) <  https://www.nsnews.com/news/study-vindicates-lec-rates-
1.372195>.   

https://www.nsnews.com/news/study-vindicates-lec-rates-1.372195
https://www.nsnews.com/news/study-vindicates-lec-rates-1.372195
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 Reference: Exhibit C14-2, p. 3  2.0
Providing utility services  

Adams Lake states in Exhibit C14-2: “In the future, Adams Lake also intends to adopt a Land Code 
guiding land use and management, which ought to include the right to provide utility services.” 
 
2.1 Please confirm if the Land Code guide would apply to non-Indigenous lease holders. 

2.2 Please clarify if “the right to provide utility services” should be interpreted to mean “the right to 
provide utility services without being subject to BCUC regulation.” 

2.2.1 Please also clarify whether that right should apply only to the provision of utility services 
on reserve lands, traditional territories or beyond. Please provide the rationale for your 
response. 

RESPONSE 
 
As noted above and throughout Adams Lake’s initial submissions, Indigenous government’s constitutional status 
as government should be afforded the same level of respectful deference as other levels of government in 
Canada. Sources of law that apply to Indigenous governments, such as a Land Code enacted pursuant to the First 
Nations Land Management Act, should not be subordinate to provincial laws.  This means that a provincial 
commission should not insist that it maintain oversight of an Indigenous owned and operated utility located on 
reserve that is regulated by other, equally valid, sources of law. An Indigenous utility should have the right to 
offer its services to persons who seek the benefit of the services, even when they are located off reserve. 
Agreements that govern the terms of service may ensure certainty, fairness, and protection for ratepayers when 
an Indigenous utility is providing services outside its community.   
 
A Land Code is a comprehensive law created by a First Nation to replace 32 sections of the Indian Act that relate 
to land management. A Land Code would apply to lease holders. In general, a Land Code is drafted by a 
committee, which holds community meetings to develop policy and to circulate the proposed Land Code to the 
community for feedback. Transparency is built into a Land Code. For example, annual reports on land 
management activities are required. A Land Code must include rules on financial accountability for management 
of lands, resources and revenues. First Nation leadership is obligated to follow the laws enacted in a Land Code. 
Rules and procedures are built into a Land Code to address and prevent conflicts of interest. A Land Code also 
contains procedures for making amendments to the Land Code. 
 

 Reference: Exhibit C14-2, p. 7  3.0
Regulation of Indigenous utilities  

In Exhibit C14-2, Adams Lake states:  
 
Where an Indigenous utility will provide utility services beyond its lands, it should maintain its 
jurisdiction over its services to promote fairness and consistency among ratepayers in a region. In 
addition, an Indigenous utility may prove better situated to provide utility services to certain 
communities due to factors such as local geography. This in turn, may result in fewer costs associated 
with the development of new infrastructure, as ratepayers may be able to avail themselves of a 
proximate Indigenous utility system. 

…Under the Indian Act, Adams Lake is empowered to enact bylaws governing local 
works that would ensure procedural fairness, transparency, and protect ratepayers; 
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Adams Lake may also develop and enact comprehensive policies. By legislation, Council 
has been granted the authority to develop its own enactments, and this authority 
should be honoured.2 

3.1 To the extent that it is possible at this time, please discuss any mechanisms that Adams Lake 
may introduce to manage an Indigenous utility, to ensure safe and reliable energy services at a 
fair price for ratepayers. 

3.1.1 If Adams Lake has a view, please explain how disputes between an Indigenous utility 
and non-Indigenous and Indigenous ratepayers would be resolved. 

3.2 Please explain if the bylaws and policies would apply only to services provided on Adams Lake 
reserve lands, or to all areas where an Indigenous utility may serve. 

2.2.1 [sic, 3.2.1] Please explain how the bylaws and policies would align with the Adams Lake 
Land Code Guide and other legislation. 

 
RESPONSE 
 
At this time, Adams Lake has yet to adopt a Land Code and any policies related to an Indigenous utility remain 
hypothetical. Adams Lake suggests that at present it may only comment generally on the regulatory framework 
and consideration that may apply. 
 
A government may only enact laws within its jurisdiction. This principle applies to Indigenous governments.  
Bylaws would only apply on reserve or, where applicable, treaty lands. Where relevant and applicable bylaws 
have been duly enacted, they would apply to members and leaseholders on reserve or treaty lands, as these 
persons would fall within the ambit of the regulatory authority of the Indigenous government.  
 
Policies may be adopted to dictate how elected officials or staff will act in prescribed circumstances. Policies that 
apply to an Indigenous government may impose requirements concerning the rights of ratepayers, both on and 
off reserve, vis a vis the government.  
 
Where disputes may arise, including between different ratepayers, bylaws and policies that address rates may 
set out the ways in which the Indigenous government will respond to such disputes. Developing clear processes 
to address rate disputes, set out in bylaw, would likely assist to encourage businesses and leaseholders to move 
to Indigenous lands. Although corporate persons do not vote in local government elections, a hospitable 
regulatory climate must exist to draw these enterprises to a location. Regulatory fairness promotes business and 
economic development. This principle is equally true for Indigenous governments that wish to draw 
opportunities to their lands.  
 
At this time, there is no model of a self-regulating Indigenous utility to draw on as exemplar. Nonetheless, some 
potential avenues to explore may be to establish a society or association of leaseholders that make a 
presentation to Council each year. This sort of entity would ensure that there is an open stream of 
communication between Council, members, and leaseholders to allow all parties to pre-emptively address 
issues before they become disputes. This would also equip Council with the information it requires to make 
decisions in the public interest.  
 
For off-reserve services offered, agreement proposed can have rates set out and detailed, including annual 
increases to fees, much like other servicing agreements. Generally, a servicing agreement should contain a high 
degree of certainty for a reasonable person to accept the terms of service. A breach of an agreement may give 
                                                           
2 Emphasis added by BCUC. 
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rise to a claim in damages.   

 Reference: Exhibit C4-2, pp. 8–9 4.0
Applicability of the UCA 

Prepared by its legal counsel in Exhibit C4-2, FortisBC Group of Companies (FortisBC) provides an 
analysis of constitutional considerations with respect to the applicability of the UCA and the jurisdiction 
of the BCUC on Reserve lands. FortisBC submits that the UCA is a law of general application and applies 
to Reserve lands. 

4.1 Please provide the view of Adams Lake on the legal analysis provided by FortisBC, regarding the 
applicability of the UCA on Reserve lands. 

RESPONSE 

Adams Lake submits that FortisBC’s characterisation of the Utilities Commission Act (the “UCA”) is incomplete 
and superficial, lacking the degree of analysis required to make conclusions with respect to the division of 
powers. Adams Lake has been provided neither the time nor the resources to present its position on the division 
of powers in a comprehensive manner. Adams Lake submits its below comments without prejudice to any 
position it may take in the future with respect to this issue.  

Despite the foregoing, Adams Lake offers the following thoughts. Adams Lake agrees that s. 88 makes some 
provincial laws applicable to “Indians.” Without s. 88, provincial legislation would be read down not to apply to 
Indians via the doctrine of interjurisdictional immunity. Section 88 is subject to limitations that are outlined 
within the wording of the provision. First, s. 88 applies to “Indians” and does not reference “lands reserved for 
Indians”.3 The courts have found that s. 88 does not invigorate provincial laws that effect the possession and 
management of Indian land.4 Second, s. 88 is subject to the terms of “any other Act of Parliament.”5  

The management of utilities on a reserve is a land-based activity directly tied to the management of reserve 
land. Section 88 does not permit provincial laws to regulate “lands reserved for Indians,” which logically includes 
laws that impact a First Nation’s ability to manage its reserve.6 Thus, the UCA should not apply to Adam’s Lake 
management of utilities constructed on its land. Moreover, there are other acts of parliament that squarely 
address this issue. In particular, federal parliament specifically contemplated the provision of local services in 
connection with the management of land in the First Nations Land Management Act. 

Most importantly, Adams Lake asserts that it has an inherent right to self-government, and this right incudes the 
authority to manage its lands, including matters incidental to land management. It is Adams Lake’s view that 
utilities located on reserve should fall within the jurisdiction of Indigenous governments. Provincial and federal 
governments should recognize Indigenous peoples’ inherent right to self-government, including the right to 
regulate utilities. To do otherwise is contrary to reconciliation.  

3 Jack Woodward, Native Law, loosleaf, (Toronto: Carswell, 2019), 3§400 and 3§410 [Woodward].   
4 Sechelt Indian Band v. British Columbia (Manufactured Home Park Tenancy Act, Dispute Resolution Officer), 2013 BCCA 
262, 2013 CarswellBC 1630 at paras 46 & 51 [Sechelt].  
5 Woodward, supra note 5 at 3§350. 
6 Sechelt, supra note 5 at para 46. 
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 Reference: Exhibit C14-2, p. 8 5.0
Resources for Indigenous utilities 

Adams Lake states: 

It may be beneficial to develop resources to work in partnership with Indigenous 
utilities, providing resources, for example model rates bylaws, policies and resolutions. 
These forms of assistance, however, must remain firmly rooted in the objectives of self 
determination and self government. 

5.1 Does Adams Lake have a view on whether such resources would be developed by the BCUC, or 
another entity, in partnership with Indigenous utilities? 

RESPONSE 

Although any views on this issue are hypothetical in nature, ideally resources to support and assist Indigenous 
utilities would come from another entity in partnership with Indigenous utilities instead of BCUC. Adams Lake 
suggests an administrative body that is constituted by the Indigenous community and driven by Indigenous laws, 
principles and knowledge would be best positioned to offer support to Indigenous utilities. It is Adams Lake’s 
view that there is insufficient evidence to conclude that it would be more efficient for BCUC to undertake this 
role.  

It is not contested that BCUC has expertise in the regulation of standard utilities. It may be appropriate for BCUC 
to facilitate training programs, share information and provide resources on the more technical aspects of utility 
regulation. What BCUC lacks, however, is expertise in Indigenous legal systems, culture, rights and history. 
Adams Lake submits that whatever technical expertise BCUC may possess can be transmitted to an Indigenous 
driven administrative body. By contrast, Adams Lake suggests that it would be far more onerous to attempt to 
educate BCUC of the culture and values of various Indigenous communities across the province, each with their 
own unique history, relationship to their territory and way of life. Therefore, even if there is a place for BCUC to 
provide assistance, it is not suited to be positioned as an oversight body of an Indigenous utility.  

An independent body constituted by Indigenous groups would have the benefit of understanding how a utility 
system that is rooted in Indigenous laws, principles and culture would best operate. For this reason, we submit 
that, for long-term efficiency and sustainability, the optimum approach would be to establish an Indigenous led 
administrative body to provide resources and support to Indigenous Utilities. 

 Reference: Exhibit C14-2, p. 6  6.0
Ownership of Indigenous utilities 

Adams Lake states: 

We would also caution against requiring that Indigenous utilities be exclusively 
Indigenous owned, as this would create an unfair barrier to Indigenous economic 
development. Utility projects often require more capital than that to which many First 
Nations will have immediate access and this barrier would unduly hamper cooperation 
and partnership between Indigenous and non-Indigenous people. 

6.1 Does Adams Lake have a view on a minimum level of Indigenous ownership that would be 
required to be classified as an “Indigenous utility”? 
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RESPONSE 
 
Adams Lake submits that an Indigenous utility should be controlled by an Indigenous government, either directly 
or indirectly, and therefore that the minimum level of Indigenous ownership be 51%. It is Adams Lake’s position 
that an Indigenous utility cannot simply be a traditional utility system with an Indigenous minority shareholder. 
The defining characteristic of an Indigenous utility should be whether an Indigenous group holds a controlling 
interest in the utility company, which allows the utility to operate in the best interests of the community and 
according to Indigenous laws, traditions, and principles.   
 

 Reference: Exhibit C14-2, p. 5  7.0
Additional revenue from Indigenous utilities  

Adams Lake states: 

Adam’s Lake’s vision in establishing and operating its own utilities is progressive and 
revitalizing for the community and would contribute to a sustainable economy. The 
additional revenue generated by Indigenous owned and operated utilities would be 
significant, and would benefit both Adams Lake members and leaseholders. For 
example, additional own-source revenue would potentially allow the Nation to off-set 
others [sic] costs, freeing up resources to explore developments beneficial to the 
community.7  

7.1 Please discuss how Adams Lake has determined that the additional revenue generated by 
Indigenous utilities would be significant. 

 
RESPONSE 

 
It is important to understand the meaning of the word “significant” in an Indigenous context. It is also important 
to understand that the word “significant” is not analogous to “considerable.” In actuality, any additional revenue 
that may flow back to the community as a result of operating a local utility system would be significant.  

 
Operating an Indigenous utility stands to create various jobs and work opportunities, both immediately and over 
time. Of course, there will be costs associated with acting as an energy utility. Depending on how the system is 
structured, these are likely to include the purchase and placement of infrastructure, operation and 
maintenance, administrative costs (including metering and billing), as well as regulatory and governance costs. 
These costs, however, come along with the potential to create employment. The infrastructure will have to be 
designed, built, and maintained. Once established, the utility system will require employees to perform ongoing 
maintenance. Even a small utility will require some degree of maintenance and administrative work. Even if 
bringing in workers, including various specialists, this sort of project stands to employ members of the local work 
force and bolster the local economy. Long-term cost savings for many technologies, particularly heat recovery, 
ground-source heating and solar air and water heating stands to promote long-term economic sustainability, all 
of which is significant. 

 
 As noted, any additional revenue or resources generated would be ‘significant’ to an Indigenous community. 
Any revenue earned by the utility could go back into the system, which may benefit ratepayers in a variety of 
ways, such as replacing infrastructure for lower cost, and expanding the service area thus creating an economy 
of scale. Ratepayers may benefit from such initiative through reduced rates, and receiving power from a utility 

                                                           
7 Emphasis added by BCUC. 
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that is able to explore new initiatives such as geothermal technology, wind power, or solar power that may 
reduce rates in the long term. 
 
In addition, similar to a local government utility system, when an Indigenous utility is installing renewable 
electricity generating technologies, there may be the possibility of opportunities to sell excess power to another 
electrical utility. Revenue generated from these sales could be used to enhance the Indigenous utility system for 
the good of community of ratepayers. 
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Adams Lake Indian Band Response to Intervener Information Request No. 1 
COMMERCIAL ENERGY CONSUMERS ASSOCIATION OF BRITISH COLUMBIA 

 
Utilities Commission Indigenous Utilities Regulation Project No. 1598998 

 
 
1. To the extent that an Indigenous utility provides services with in its community, logically it  should 

not be considered a  public utility, in the same way a municipal or regional district utility is not 
considered a  public utility under the UCA. 

 
Where an Indigenous utility will provide utility services beyond its lands, it should maintain its 
jurisdiction over its services to promote fairness and consistency among ratepayers in a region. In 
addition, an Indigenous utility may prove better situated to provide utility services to certain 
communities due to factors such as local geography. This in turn, may result in fewer costs 
associated with the development of new infrastructure, as ratepayers may be able to avail 
themselves of a proximate Indigenous utility system. 

 
1.1 Please provide a brief overview of how an indigenous utility operating outside its community can 

provide ratepayer protection. 
 

The response to this question is based on practical and economic considerations. A main mechanism by which 
local governments provide services outside their jurisdiction is by way of agreement.  Through servicing 
agreements, local governments may provide a wide range of services, such as water and fire protection services. 
For example, there are many examples of local governments using servicing agreement to provide essential 
services to reserve lands. Servicing agreements can be extremely comprehensive and include rate schedules, 
connection fees, administrative fees, and increases in rates throughout the terms of the agreement. Moreover, 
a comprehensive agreement can include alternative dispute resolution mechanisms to address any disputes 
should they arise. Procedural fairness consideration may be built into agreement, committing each party to 
established processes. 

 
An Indigenous government or Indigenous government controlled entity may use agreements to ensure 
certainty, fairness, and protection for ratepayers when providing services outside its community. In addition to 
setting out with clarity levels of service and adjustment to rates over time in agreement, Indigenous government 
may adopt policies to provide for the right to make representations to Council prior to any adjustments to 
services or rates. These types of policies would benefit an Indigenous utility, as they would encourage potential 
ratepayers to consider securing services from the Indigenous utility, therefore promoting the long-term viability 
and growth of the utility system.   
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