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13.0 Reference: CPCN-Whistler Conversion Project, Project Budgeting  

Exhibit B-5, BCUC IR 1.32.1, p. 82  

13.1 Did TGW propose a Cost Collar to the Project in its Reply Submission in the 
CPCN application?  

Response: 

No, the cost/benefit risk sharing mechanism proposed by TGW in its Reply Submission dated 
April 21, 2006 was not a cost collar and was substantially different from the mechanism that was 
applied as a condition of the granting of the CPCN in Commission’s initial Decision dated May 
18, 2006 and the amended mechanism provided in the Commission’s amended decision dated 
June 26, 2006.   
 
In response to stakeholder final submissions, TGW proposed a cost/benefit risk sharing 
mechanism in its reply argument, that would be based on sharing of costs or savings based the 
aggregate Base cost estimate of $41.4 million.  Under the proposal, customers and 
shareholders would share any costs/or savings above or below 110% of the base estimate.  The 
level of sharing was structured is explained in the following excerpt from the Reply Submission 
(pages 25 and 26) :   

 
“The cost/benefit risk sharing would be structured as following: 
 
1. For any costs above $45.6 million (110% of the base cost estimate), there will be 60/40 

sharing between the customers and TGW. 
2. For savings below $37.7 million (90% of the base cost scenario) there will be a 60/40 

sharing of the benefits between customers and TGW.  
3. For costs savings below $45.6 million, but above $37.3 million, there will be a 80/20 

sharing of the benefits between customer and TGW. In other words, 80% of the first $8.3 
million in costs savings below the $45.6 million would be realized by the customer, and 
TGW would earn on a rate base amount equal to 20% of the savings.” 

 
In the proposed mechanism, the risk sharing mechanism was based on the aggregate of costs 
(i.e. the combined costs of both the pipeline project and the conversion project), and the 
Company would be rewarded if it delivered the both projects below the 110% of the combined 
base estimate, and shared the risk with customers any costs above 110% on a 60/40 
customer/shareholder basis.  This proposal recognised that the risk of costs being higher or 
lower than a base forecast is not a symmetrical (for example costs cannot go to zero but 
unforeseen circumstances could push costs up much higher).  Also by aggregating the costs, 
the risk of costs being greater in one area may be offset by cost savings in other areas.   It also 
recognised that the evidence in the proceeding demonstrated that the customers would still 
benefit from the conversion to natural gas if the final combined costs of the projects reached the 
high cost estimates.    
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In its decision dated May 18, 2006, the Commission rejected TGW’s proposed mechanism and 
instead established separate cost collars on the IP Pipeline Project and the Conversion Project.  
In the case of the Conversion Project, the Commission established a +/- 10% collar with any 
costs above that collar at 100% shareholder risk.   
 
 
 

13.2 Was the Cost Collar included in the Commission’s CPCN Decision similar to the 
Cost Collar proposed by TGW in its Reply Submission?  

Response: 

No.  Please see the response to the BCUC IR 2.13.1.    
 

 

13.3 At the time that TGW proposed including a Cost Collar t in the Reply Submission 
of the project’s CPCN, did TGW believe that such a mechanism could be subject 
to reconsideration at a later date on the basis of actual costs exceeding budgeted 
costs?  If so, was this view disclosed in the proceedings?  Please include a 
reference in your response. 

Response: 

For clarity, TGW proposed a risk sharing mechanism that differed materially from the cost 
collars included in the Commission’s CPCN order.  Please see TGW’s response to BCUC IR 
2.13.1 for a discussion of the differences. 
 
TGW has long understood that the Commission is required to consider all applications before it 
on their own merits, and that the Commission is not bound by its past decisions.  Thus, 
irrespective of the Commission’s decision in a CPCN proceeding, and irrespective of any 
conditions imposed on a CPCN, the Commission is legally obligated to consider any application 
for reconsideration under section 99.  Once the CPCN Decision was issued, TGW did apply for 
a reconsideration of the Commission’s cost collar for the IP Pipeline project, which was 
accepted (Order No. G-76-06).  
 
TGW was also aware that the Commission is required pursuant to sections 59 and 60 to 
determine just and reasonable rates based on the evidence before it in a revenue requirements 
application.  TGW expressed the view during the CPCN application process that, in its view, 
prudently incurred expenses should be recoverable.  If the determination of just and reasonable 
rates requires departing from the mechanism ordered in a prior CPCN proceeding, the 
Commission is obligated to do so.   
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The above analysis was not discussed in the CPCN hearing process, nor was it necessary to do 
so. The analysis is based on the express provisions of the Utilities Commission Act and the 
provisions of the Utilities Commission Act are available to all parties.   
 
Although TGW had not considered the issue during the CPCN proceeding as being whether the 
Commission had jurisdiction to impose a cost cap, developments in the law, e.g. the Supreme 
Court of Canada’s 2006 decision in ATCO and the 2006 decision of the Ontario Court of Appeal 
in Enbridge Gas Distribution Inc. v. OEB, have led TGW to conclude that the imposition cost 
condition that prevents utilities from being able recover prudently incurred costs is beyond the 
jurisdiction of the Commission.   
 

 

13.4 Did TGW give any of the parties to the CPCN proceedings a reason to believe 
that the cost Collar would be subject to reconsideration at a later time should 
actual costs exceed the Cost Collar?  If so, please provide particulars. 

Response: 

No.  The question posed is a legal one, and the provisions of the Utilities Commission Act are 
available to all parties.  Please see the response to BCUC IR 2.13.3.  
 

 

13.5 If TGW did not believe that the Cost Collar was subject to reconsideration at the 
time of the Reply Submission, at what point did TGW determine that such a Cost 
Collar was subject to reconsideration?  Was this position disclosed to the 
Commission before the present application? 

Response: 

Please see the response to BCUC IR 2.13.3 and 2.13.4. 
 

 

13.6 Why did TGW propose the cost sharing mechanism in the Reply Submission? 

Response: 

Neither TGVI nor TGW proposed a cost risk sharing mechanism in the applications for CPCNs 
for the Pipeline Project or the Conversion Project.  In the Application the Companies anticipated 
that TGW would be responsible for recovering from its ratepayers all prudently incurred costs in 
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excess of the forecasted amounts.  The Companies stated that the shareholder should be 
permitted to recover prudently incurred costs and that it was not reasonable that the 
shareholder be at risk for project cost escalation beyond its reasonable control.  Nevertheless, 
in response to information requests and its final submissions, TGW did indicate that it was 
prepared to consider a cost/benefit risk sharing mechanism that would provide incentive to the 
Companies to effectively and efficiently manage project costs for those costs that were 
reasonably within its control based on the aggregate of the high cost estimates of the pipeline 
and conversion projects provided that there was an appropriate benefit sharing mechanism for 
any costs savings below the high cost estimate.   In its submissions, TGW also indicated that 
any such cost sharing mechanism would have to recognize the level of cost uncertainty due to 
issues beyond its control such as the named stream crossings and obtaining MOT approvals.  
 
As discussed in the response to BCUC IR 2.13.1, the cost risk sharing proposal put forward by 
the Company in its reply submissions during the CPCN proceedings was substantially different 
than the cost collar included as a condition of granting the CPCNs.   
 
TGW accepted the cost risk sharing mechanisms proposed by the Commission because it 
believed that the projects were in the best interests of its customers and TGW believed, based 
on the information available at the time, that the project could be completed for that amount. 
TGW was also cognizant that any party, or the Commission on its own application, could apply 
after the fact to rectify an unanticipated result that leads to unjust and unreasonable rates.  
TGW has done so in this case, and believes that allowing the recovery of prudently incurred 
costs resulting from unforeseen events is appropriate. TGW’s view that the Commission lacks 
jurisdiction to impose the cost cap was formulated later based on developments in the law.  
TGW’s experience with the Conversion Project has also confirmed for TGW that such 
mechanisms are fundamentally unfair to its shareholder, and TGW would no longer agree to 
such a condition.  
 

 

13.7 Does TGW acknowledge that the CPCN was granted subject to the cost risk 
sharing mechanisms set out in the CPCN Decision? 

Response: 

TGW acknowledges that Order No. G-3-06 granted the CPCN and included a condition that 
additions to rate base be subject to the mechanisms described in the Decision, as amended by 
the Reconsideration Decision (Order No. G-76-06).  
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13.8 Why should TGW not bear any responsibility for proposing a Cost Collar that 

TGW now believes is unenforceable? 

Response: 

For clarity, TGW proposed a risk sharing mechanism that differed materially from the cost collar 
included in the Commission’s CPCN order.  Please see TGW’s response to BCUC IR 2.13.1 for 
a discussion of the differences.  
 
TGW believed in its cost estimates at the time and believed that it was in the best interest of 
customers to proceed with the Project notwithstanding the conditions imposed.  This benefit to 
customers has been borne out, regardless of the costs incurred above the cost collar. TGW 
believes these costs have been prudently incurred and are largely due to factors beyond TGW’s 
control and for additional scope outside of what was contemplated at the time of the CPCN 
application and therefore TGW should be allowed to recover these costs. . Please see BCUC IR 
2.13.6 for further discussion. 
 

 

13.9 By proposing a Cost Collar as part of the TGW’s submission to the Commission, 
which TGW now believes is unenforceable, did TGW act imprudently? 

Response: 

No.  TGW’s decision to propose a risk sharing mechanism (which differed from the cost collar 
imposed) is not a decision to which the “prudence” test applies.  The prudence test is applicable 
in the rate-setting process in respect of costs incurred by a public utility for which the public 
utility seeks recovery in rates.  Please see the response to BCUC IR 2.11.1. 
 

 

13.10 If it was determined that a Cost Collar was not enforceable, does TGW bear any 
responsibility for an error in law for proposing a Cost Collar. 

Response: 

No. As discussed in BCUC IR 2.13.6, TGW believed in its cost estimates at the time and had 
not considered the issue of the enforceability of a cost collar. If it were determined that a cost 
collar was not enforceable, it would be a further error of law for the Commission to impose a 
responsibility on TGW that had consequences that are also beyond the jurisdiction of the 
Commission.  
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13.11 Please explain why TGW proposed a cost collar? 

Response: 

Please refer to the responses to BCUC IRs 2.13.1, 2.13.1 and 2.13.6.    
 
 

13.12 Does TGW believe the enforceability of a cost collar is affected by who proposes 
such a mechanism? 

Response: 

No. Who proposed the mechanism is an irrelevant fact with respect to the scope of the 
Commission’s jurisdiction to impose a cost collar. The Commission is a creature of statute and 
its jurisdiction is limited by the terms of legislation. 

 

 

13.13 Please file the TGW letter to the Commission, June 2, 2006 regarding the cost 
control mechanism and its position on such a mechanism. 

Response: 

Please refer to Attachment 13.13. 
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