
Verlon G. Otto 
Director, Regulatory Affairs 

Pacific Northern Gas Ltd. 
2550 - 1066 West Hastings Street 
Vancouver, BC V6E 3X2 
Tel: (604) 691-5680  
Fax: (604) 697-6210 
Email:  votto@png.ca 

Via E-File 

October 3, 2019 

BC Utilities Commission       File No.:  4.2 (2019) 
Suite 410 - 900 Howe Street 
Vancouver, BC   
V6Z 2N3 

Attention: Patrick Wruck 
Commission Secretary and Manager, Regulatory Services 

Dear Mr. Wruck: 

Re: Pacific Northern Gas Ltd. 
Application for Approval of Franchise Agreements Renewed by 
Notice of Renewal Issued in Fall 2010 and Spring 2011 
PNG Response to BCUC Information Request No. 1 

Accompanying, please find PNG’s response to the noted Information Request that has been 
uploaded to the BCUC’s website. 

Printed copies of this document are available upon request.   

Please direct any questions regarding the application to my attention. 

Yours truly, 

Verlon G. Otto 
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Pacific Northern Gas Ltd. 
Application for Approval of Franchise Agreements Renewed by Notice of Renewal 

Issued in Fall 2010 and Spring 2011 
 

INFORMATION REQUEST NO. 1 TO PACIFIC NORTHERN GAS LTD. 
 
 

 
 

 Reference: APPLICATION 
Exhibit B-1, Application, p. 1 
Renewal of franchise agreements 

Pacific Northern Gas Ltd. (PNG) states in its Application for Approval of Franchise 
Agreements Renewed by Notice of Renewal Issued in Fall 2010 and Spring 2011: 

 
In the fall of 2010 and spring of 2011, Pacific Northern Gas Ltd. (PNG) sent a notice of 
renewal of franchise arrangements (Renewal Notices) to several municipalities with 
which it had franchise agreements in place. These municipalities included: the 
District of Port Edward; the Town of Smithers; the District of Kitimat; the Village of 
Burns Lake; the District of Houston; the City of Terrace; and the District of 
Vanderhoof (Municipalities). 
 

1.1 Please confirm that the terms of all the municipal franchise agreements mentioned 
above are identical. If not, provide details of the differences between the 
agreements. 

Response: 
 
Aside from the reference to the specific municipality, all municipal franchise agreements mentioned 
in the preamble to this question are identical except for the District of Port Edward franchise 
agreement.  The table that follows summarizes differences noted in the municipal franchise 
agreements: 
 

Franchise  
Agreement  

Section 

Port Edward Smithers / Kitimat /  
Burns Lake / Houston /  
Terrace / Vanderhoof 

Preamble WHEREAS: 

A. The Company desires to supply and 
distribute gas, within the boundary 
limits of the Municipality, upon the 
terms and conditions set forth in this 
Agreement; 

B. The Municipality desires to enter into 
and adopt this Agreement with the 

WHEREAS: 

A. By a Certificate of Public Convenience 
and Necessity issued by the 
Commission on December 5, 1966, the 
Company was granted, inter alia, the 
tight to construct and operate natural 
gas distribution systems for the supply 
of natural gas to consumers within the 
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Franchise  
Agreement  

Section 

Port Edward Smithers / Kitimat /  
Burns Lake / Houston /  
Terrace / Vanderhoof 

Company and, accordingly, the Council 
of the Municipality has adopted a by-law 
which would authorize the Mayor and 
the Clerk of the Municipality to enter 
into this Agreement on behalf of the 
Municipality. 

 

boundary limits of certain specified 
municipalities, including the 
Municipality, subject to the Company 
obtaining franchise or other 
agreements from such municipalities or 
making application to the Commission 
for an appropriate order; 

B. The terms and conditions under which 
the Company was authorized by the 
Municipality to enter upon and use 
Public Lands within the boundary limits 
of the Municipality for the purposes of 
contracting, maintaining and operating 
such natural gas distribution system, 
were embodied in an order of the 
Commission dated August 13, 1968, the 
initial 20-year term of which expired on 
August 12, 1988; 

C. The order of August 13, 1968 provides 
that, upon expiration of it initial 20-year 
term, the terms and conditions of that 
order will stand between the parties for 
additional consecutive terms of 10 
years subject to such alterations as may 
be agreed to by the parties, or as may 
be ordered by the Commission; 

D. The Company and the Municipality are 
desirous of substituting the terms and 
condition set forth in this Agreement 
for the terms and conditions set forth in 
the order of the Commission of August 
13, 1968; and  

E. The Council of the Municipality has 
introduced a by-law which would 
authorize the Mayor and the Clerk of 
the Municipality to enter into this 
Agreement on behalf of the 
Municipality. 

Article II 
Conditions 
Precedent 
Section 2.1 

2.1  This Agreement and the obligations of 
the Company and of the Municipality 
hereunder shall be subject to the 
following: 

(a) the approval by the Minister 
responsible for municipal affairs and by 
the electorate of the Municipality of 

2.1  This Agreement and the obligations of 
the Company and of the Municipality 
hereunder shall be subject to the 
following: 

(a) the approval by the Minister 
responsible for municipal affairs of the 
adoption by the Council of the 
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Franchise  
Agreement  

Section 

Port Edward Smithers / Kitimat /  
Burns Lake / Houston /  
Terrace / Vanderhoof 

the adoption by the Council of the 
Municipality of the by-law authorizing 
it to enter into and adopt this 
Agreement, as required by the 
provisions of Part 15 of the Municipal 
Act of British Columbia; 

(c) the approval of this Agreement, and 
the issuance of a Certificate of Public 
Convenience and Necessity in 
conjunction therewith, bu the 
Commission pursuant to Part 3 of the 
Utilities Commission Act, on terms and 
conditions satisfactory to the 
Company. 

Municipality of the by-law authorizing it 
to enter into and adopt this Agreement, 
as required by the provisions of Part 15 
of the Municipal Act of British 
Columbia; 

(b)  the amendment of the Municipalities 
Enabling and Validating Act of British 
Columbia to permit Council of the 
Municipality to adopt the by-law 
described in subsection (a) without the 
assent of the electors of the 
Municipality as otherwise required 
under Part 15 of the Municipal Act;  

(c) such approvals or orders of the 
Commission as may be required under 
Part 3 of the Utilities Commission Act. 

Article IV 
Term 
Section 4.3 

4.3 If neither party gives notice of renewal 
of this Agreement, the parties agree to 
enter into an operating agreement 
permitting the Company to operate 
and gain access to its works for a 
further period of 21 years on the terms 
and conditions set out in Article V of 
this Agreement or on such other terms 
as the parties may agree or the 
Commission, on application, may 
require. 

4.3 If neither party gives notice of renewal 
of this Agreement or should the parties 
fail to obtain the requisite approvals 
and permissions to any renewal of this 
Agreement, the parties agree to enter 
into an operating agreement permitting 
the Company to operate and gain 
access to its works for a further period 
of 21 years on the terms and conditions 
set out in Article V of this Agreement or 
on such other terms as the parties may 
agree or the Commission, on 
application, may require. 
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 Reference: FRANCHISE AGREEMENT 
Exhibit A2-1, Section 6.2, p. 12 

Exhibit A2-1 provides an example of the current franchise agreements in place between PNG 
and the above-named municipalities. The seven municipal franchise agreements under 
consideration for renewal were signed on April 24, 1989 and August 13, 1988.  
 
Section 6.2 copied below provides an example of a reference to the Gas Safety Act which has 
now been replaced by the Safety Standards Act. 
 

 
 
2.1 What is the mechanism by which PNG ensures the terms and language of the 

agreements remain relevant over time, for example with regard to changes in 
legislation or dispute resolution mechanisms? 

Response: 
 
PNG is of the view that it is prudent to ensure that the terms and language of agreements remain 
relevant over time.  To this end, with the exception of the seven franchise agreements renewed back 
in 2010 and 2011 by letter agreement that are the subject of PNG’s Application, PNG’s recent practice 
has been to update terms and language of the agreements for changes in legislation, regulation or 
operating practices.   
 
On this point, PNG directs the BCUC to renewals undertaken by PNG in recent years and approved by 
the BCUC, including: the City of Prince Rupert (approved by Order C-1-16); the Village of Fraser Lake 
(approved by Order C-3-16); and the District of Fort St. James (approved by Order C-3-18), and to 
renewals undertaken by PNG(NE) in recent years, including: the City of Dawson Creek (approved by 
Order C-1-15); and the Village of Pouce Coupe (approved by Order C-4-18).  PNG reiterates that 
changes to legislation, regulation or operating practices were addressed in these renewals. 
 
As noted in the Application and based on documentation on its files, PNG had been operating under 
the following assumption:  “Commission Staff have verbally confirmed that Commission approval is 
not required should either party give the other notice of renewal under section 4.2.”  Further, PNG 
notes that the BCUC was copied on each of the letter agreement renewals, with each renewal noting:  
“By copy of this letter, PNG is advising the BCUC of the renewal.”  At that time, the BCUC expressed no 
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concern with PNG’s approach.   
 
In any event, PNG submits that both PNG and the municipalities are sophisticated, reasonable parties 
and likely to be agreeable to accommodating changes in legislation or regulatory requirements without 
these being documented.  However, should a significant issue arise, PNG is confident that this would 
be resolved by both parties either through a written or verbal agreement.     
 
 
 

2.2 Has PNG considered updating outdated terms when the renewal period expires? 
Please discuss. 

Response: 
 
Please see the response to Question 2.1. 
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 Reference:  FRANCHISE AGREEMENT 
Exhibit A2-1, Section 3.1, p. 5 
Exclusivity 

Article III Section 3.1 of the franchise agreement grants to PNG “the exclusive right, franchise 
and privilege …(b) to supply and distribute gas to consumers within the boundary limits of 
the Municipality.” 

 
3.1 In PNG’s view, is there anything that prohibits the British Columbia Utilities 

Commission (BCUC) from approving a municipal franchise agreement which grants 
exclusive rights to a utility?  

Response: 
 
PNG is not aware of anything that would prohibit the BCUC from approving a municipal franchise 
agreement which grants exclusive rights to a utility.  
 
The BCUC previously granted CPCNs approving the original franchise agreements for which PNG now 
seeks renewal approval.  Each of the municipalities agreed to the contractual terms set out in its 
respective agreement with PNG. 
 
The Utilities Commission Act (UCA) clearly contemplates municipality grants of privileges, concessions 
or franchises to public utilities.  For example, s. 45(7) states that “[e]xcept as otherwise provided, a 
privilege, concession or franchise granted to a public utility by a municipality or other public authority 
after September 11, 1980 is not valid unless approved by the commission.”  The UCA and regulations 
do not provide for any exception on the basis that the privilege, concession or franchise is an exclusive 
one.  
 
Indeed, franchise exclusivity is a key component of the regulatory compact which underlies the rights 
and obligations of public utilities.  In ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), 
[2006] 1 SCR 140, 2006 SCC 4, Justice Bastarache for the majority stated the following: 
 

63           These goals [of sustainability, equity and efficiency] have resulted in an 
economic and social arrangement dubbed the “regulatory compact”, which 
ensures that all customers have access to the utility at a fair price – nothing 
more…  Under the regulatory compact, the regulated utilities are given exclusive 
rights to sell their services within a specific area at rates that will provide 
companies the opportunity to earn a fair return for their investors.  In return for 
this right of exclusivity, utilities assume a duty to adequately and reliably serve all 
customers in their determined territories, and are required to have their rates 
and certain operations regulated [citations omitted]. 
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 Reference: APPENDICES 
Exhibit B-1, Appendix A, p. 1 
Term of agreement and conditions precedent 

According to the renewal notice letter in Appendix A of the Application sent to each of the 
seven municipalities: 

Sections 4.1 and 4.2 of the Franchise Agreement state the following: 

4.1 The term of this Agreement shall be for a period of 21 years from 
the date that all conditions precedent set forth in Article II are 
satisfied.  

4.2 At any time within 2 years prior to the expiration of this 
Agreement, either party may give notice to the other that it desires 
to renew this Agreement for a further term of 21 years, or such 
lesser number of years as may be the maximum permitted by 
legislation at that time and the renewal shall be upon the terms and 
conditions set out in this Agreement or such other terms as the 
parties may agree provided that such renewal will be conditional 
upon obtaining all such approvals and permissions as are at that time 
required by legislation or regulation. The parties agree to use their 
best efforts to obtain any such approvals and permissions. 

B.C. Utilities Commission (the “Commission”) approval of the Franchise 
Agreement was the last condition precedent to be met under Article II. This 
occurred as of October 5, 1989. Consequently, the Franchise Agreement will 
expire as of October 4, 2010 (i.e. 21 years after October 5, 1989) unless 
renewed in accordance with section 4.2. 

4.1 Please confirm the commencement date of the renewal period. Please discuss the 
implications of this commencement date for the expiry date for each of the seven 
municipal franchise agreements. 

Response: 
 
As noted in the preamble, the referenced franchise agreement for Port Edward included as Appendix 
A to PNG’s Application was set to expire on October 4, 2010.  Section 4.2 of the legacy franchise 
agreements provide for renewal of the franchise agreement for “a further term of 21 years, or such 
lesser number of years as may be the maximum permitted by legislation at that time …”.  Hence, in 
PNG’s view, the 21-year renewal period commenced effective October 5, 2010 and will expire 21 years 
subsequent to this date (i.e. October 4, 2031).  The other franchise agreement renewals included as 
Appendices B through G to PNG’s Application were set to expire on May 23, 2011.  Hence, in PNG’s 
view, the 21-year renewal period commenced effective May 24, 2011 and will expire 21 years 
subsequent to this date (i.e. May 23, 2032).       
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PNG notes that the renewal provisons of Section 4.2 of the legacy franchise agreements state 
“provided that such renewal will be conditional upon obtaining all such approvals and permissions as 
are at that time required by legislation or regulation”.  As noted in response to Question 2.1, per PNG’s 
documentation on the renewals under review noted that:  “Commission Staff have verbally confirmed 
that Commission approval is not required should either party give the other notice of renewal under 
section 4.2.”  Again, PNG notes that the BCUC was copied on each of the renewal notice letters, with 
each letter noting:  “By copy of this letter, PNG is advising the BCUC of the renewal.”   
 
Based on this, PNG was of the view that BCUC approval was not a condition precedent to the renewals 
and both the referenced municipalities and PNG have been operating under this assumption. 
 
With the recent notice by the BCUC advising PNG, some 8 years later, that BCUC approval of the 
renewal notices is required effectively makes BCUC approval a condition precedent to the renewals.  
However, PNG does not suggest that the 21-year renewal terms for the subject franchise agreements 
be extended to account for this 8-year lag in BCUC approval and submits that the expiration dates 
envisioned by the parties at the time of executing the renewal notice letters, as documented in the 
first paragraph of this response, should stand. 
 
 
 

4.2 Please confirm if the agreement allows for indefinite renewal terms.  

Response: 
 
Per the terms of the franchise agreements, PNG expects that indefinite renewal terms are probable.  
As noted in the franchise agreements Section 4.2, either party can give a notice of renewal for a further 
21 years.  PNG notes that the agreements do not address a non-renewal situation.  

 


	Cover Letter
	1.0 Reference: APPLICATION Exhibit B-1, Application, p. 1 Renewal of franchise agreements
	1.1 Please confirm that the terms of all the municipal franchise agreements mentioned above are identical. If not, provide details of the differences between the agreements.

	2.0 Reference: FRANCHISE AGREEMENT Exhibit A2-1, Section 6.2, p. 12
	2.1 What is the mechanism by which PNG ensures the terms and language of the agreements remain relevant over time, for example with regard to changes in legislation or dispute resolution mechanisms?
	2.2 Has PNG considered updating outdated terms when the renewal period expires? Please discuss.

	3.0 Reference:  FRANCHISE AGREEMENT Exhibit A2-1, Section 3.1, p. 5 Exclusivity
	3.1 In PNG’s view, is there anything that prohibits the British Columbia Utilities Commission (BCUC) from approving a municipal franchise agreement which grants exclusive rights to a utility?

	4.0 Reference: APPENDICES Exhibit B-1, Appendix A, p. 1 Term of agreement and conditions precedent
	4.1 Please confirm the commencement date of the renewal period. Please discuss the implications of this commencement date for the expiry date for each of the seven municipal franchise agreements.
	4.2 Please confirm if the agreement allows for indefinite renewal terms.
	Untitled
	Untitled
	Untitled
	Untitled
	Untitled
	Untitled
	Untitled




