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October 15, 2019 

BY EMAIL – commission.secretary@bcuc.com 

British Columbia Utilities Commission 
410 – 900 Howe Street 
Vancouver, BC   
V6Z 2N3 

Attention: Patrick Wruck 
Commission Secretary and Manager, Regulatory Support 

Dear Sirs/Mesdames: 

Re: Creative Energy Vancouver Platforms Inc. (“CEV”) Application 
for Certificate of Public Convenience and Necessity for Beatty-
Expo Plants and Approval of Corporate Reorganization – 
Project No. 1598962 (“CPCN Application”) – and – CEV Filing 
posted May 14, 2019 (together, the “BCUC Proceedings”) 

Overview of Requests for Relief 

As we have previously indicated, we are counsel for Cadillac Fairview Corporation Limited (“Cadillac 
Fairview”) and Pacific Centre Limited (“PCL”).   

We have provided updates, including by letters dated July 12, August 15 and September 26, 2019, 
regarding the status of PCL’s B.C. Supreme Court proceeding (S-197775, Vancouver Registry) against 
CEV, Westbank Projects Corp. (“Westbank”), Emanate Energy Solutions Inc. (“Emanate”) and John 
Doe Partnership (the “Partnership”) (the “Court Proceeding”).  In the Court Proceeding, PCL seeks to 
enforce the right of first purchase that CEV granted to it in or about 1969-1970 (the “ROFP”) in relation 
to the land at 720 Beatty Street, Vancouver (the “Beatty Property”), on which CEV’s present boiler plant 
is located, and CEV’s undertaking more broadly.  Pursuant to the ROFP, if CEV “shall decide to sell the 
whole of its property, assets, business and undertaking including the plant, lands, system, Licence 
Agreement and customer contracts (hereinafter referred to collectively as ‘the undertaking’), or any part 
thereof required to generate and distribute steam to serve [a two-block portion of the Pacific Centre 
complex in downtown Vancouver], [PCL] shall have the first right to purchase the undertaking or any 
such part thereof to be offered for sale by [CEV]”. 

Given the positions that CEV, Westbank and the Partnership (which are jointly represented in the Court 
Proceeding and are referred to in this correspondence as the “CEV Defendants”) have as of Sunday, 
October 13, 2019 proposed to assert in the Court Proceeding, we write, on PCL’s behalf, to request that 
the BCUC: 

• suspend the BCUC Proceedings pending the later of:
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o the determination of the B.C. Supreme Court in the Court Proceeding on the matters that 
are to be the subject of the summary trial/judgment applications described below; and 

o the outcome of the request for reconsideration that PCL seeks permission to make 
herein; and 

• grant permission for PCL to apply for reconsideration of the BCUC’s determination of February 
19, 2019 in the CPCN Application (the “February BCUC Decision”) if, as the CEV Defendants 
now seek to assert in the Court Proceeding, it is a final decision from which factual findings may 
be extracted to prejudice the rights of PCL as a chargeholder in the Court Proceeding. 

Background 

PCL filed its claim against the CEV Defendants as well as Emanate on July 12, 2019, after we advised 
the BCUC on July 8, 2019 that the Court Proceeding would be commenced.   

By letter dated July 8, 2019 (Exhibit B-26), counsel for CEV advised the BCUC: 

Creative Energy further confirms that once it has had an opportunity to review Cadillac 
Fairview's court filing, Creative Energy will submit a timely report to the BCUC on whether 
such filing has any relevance to any matter arising from the Application, which at 
this time seems inconceivable.  [emphasis added] 

The CEV Defendants filed their Response to Civil Claim on August 9, 2019. Their pleading made limited 
reference to the BCUC Proceedings and did not seek to rely on any orders, decisions, or factual findings 
of the BCUC, either in the BCUC Proceedings or historically, in support of the CEV Defendants’ position 
in the Court Proceeding. 

On August 15, 2019, after we provided an update to the BCUC regarding the status of the Court 
Proceeding, counsel for CEV wrote to the BCUC as well, enclosing the CEV Defendants’ Response to 
Civil Claim and “to confirm that the civil claim is not relevant to any matter arising from the Application.”  

As PCL advised the BCUC on September 26, 2019, PCL provided its then-unfiled summary trial 
application materials (the “PCL Application”) to the CEV Defendants on September 25, 2019. The 
hearing of the PCL Application is presently scheduled for the October 29-November 1, 2019 time period.  

On October 9, 2019, the CEV Defendants provided a response to the PCL Application (the “CEV 
Response”), as well as their own application for summary trial and/or summary judgment (the “CEV 
Application”) and an Amended Response to Civil Claim.  The CEV Application is also to be heard in 
the October 29-November 1, 2019 time period.  We discuss later in this correspondence certain of the 
contents of the CEV Defendants’ supporting affidavit material. 

On Sunday, October 13, 2019, the CEV Defendants delivered a proposed Counterclaim and proposed 
Further Amended Response to Civil Claim, which given their timing and the court rules, would both 
require consent of PCL or a court order to file. Unlike the CEV Defendants’ prior Responses to Civil 
Claim in the Court Proceeding, including the Amended Response to Civil Claim filed on October 9, both 
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the proposed Counterclaim and proposed Further Amended Response to Civil Claim rely heavily on the 
February BCUC Decision.  Substantial portions of the proposed Counterclaim and proposed Further 
Amended Response to Civil Claim set out what the CEV Defendants describe as the “findings of fact” 
and “Factual Determinations” made in the “2019 Decision and Order”.  Among other things, the CEV 
Defendants assert in their proposed Further Amended Response to Civil Claim that: 

32 … the BCUC has determined in fact that the property proposed to be transferred to the 
developer pursuant to the proposed Reorganization, including the Trust and Development 
Agreement and Transfer Agreement, are not required to generate and distribute steam to 
serve CEV’s customers, which determination is binding and conclusive on PCL and this 
Honourable Court. 

33 Accordingly, the assets proposed to be transferred to the developer pursuant to 
the proposed Reorganization, including the Trust and Development Agreement and 
Transfer Agreement, are not in fact required to generate and distribute steam to the Pacific 
Centre Complex. 

We do not see anything to this effect in the February BCUC Decision.  The decision simply refers to the 
fact that pursuant to the Trust and Development Agreement CEV is to “transfer to the Developer the 
land and airspace that Creative Energy owns and which Creative Energy states are surplus to its needs 
in its operation as a utility” (pages 12, 45; emphasis added).  However, the CEV Defendants now seek 
to plead in the Court Proceeding that the BCUC made substantive factual determinations including as 
noted in the indented passage quoted above in its favour. 

Further, in the proposed Counterclaim provided to us on October 13, 2019, the CEV Defendants seek 
that the B.C. Supreme Court modify the ROFP under section 35 of the Property Law Act to provide that: 

The parties hereto further covenant and agree that this right of first purchase shall not 
apply to a transaction or a series of transactions which is expressly subject to approval of 
the British Columbia Utilities Commission.  

This language is not found in the ROFP now. The fact that the CEV Defendants seek the addition of this 
language to the ROFP: 

• suggests that even they would agree it should not presently be read into it as an implied term; 
and  

• confirms that no past or current order of the BCUC or predecessor achieves the result that the 
CEV Defendants seek be imposed by court order via modified contractual terms.   

With respect to orders of the BCUC and its predecessor, we note that the proposed Counterclaim and 
proposed Further Amended Response to Civil Claim also refer to the Public Utilities Commission’s 
February 13, 1970 order approving CEV’s encumbrance of the Beatty Property with the ROFP (the 
“1970 PUC Order”).  A copy of that order was found enclosed with the August 15, 2019 letter of counsel 
for CEV to the BCUC confirming that PCL’s “civil claim is not relevant to any matter arising from the 
Application.” The 1970 PUC Order provides that it shall not restrict the power of the Public Utilities 
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Commission to act “in accordance with statutory requirements”, and of course there is no requirement 
on any regulator either to grant an application made to it or to adjudicate on matters outside its statutory 
purview.  The 1970 PUC Order further provides that nothing in the order “shall be construed as approval 
by the Commission of any act or thing done by the parties” thereafter pursuant to the agreement’s terms, 
which reinforces that the 1970 PUC Order cannot be construed as blessing CEV’s later acts.   

However, the upshot of the CEV Defendants’ proposed pleadings appears to be that they would like the 
Court to order that in relation to its contractual rights, PCL should be bound by what the BCUC said in 
the February BCUC Decision even though not contemplated in the ROFP at the time of that decision.  
Of course, as well, CEV did not even bring the ROFP to the BCUC’s attention at the time of the February 
BCUC Decision. 

Whether the proposed Counterclaim would be heard as part of the October 29-November 1 hearing is 
to this point uncertain, though PCL is proposing to the CEV Defendants a means by which that could 
occur.  We enclose as Schedule “A” our letter dated October 15, 2019 to counsel for the CEV 
Defendants in this regard.   

Issues Raised By CEV Defendants’ New Positions in the Court Proceeding 

The positions now taken by the CEV Defendants in the Court Proceeding raise several issues. 

 Procedural Fairness Considerations 

We understand that CEV provided no indication to the BCUC that PCL had significant charges on the 
Beatty Property when the BCUC set notice requirements or otherwise proceeded with the BCUC 
Proceedings.  The only mention we can find of the ROFP on the record of the BCUC Proceedings is a 
passing mention in the report of the BCUC’s appraiser (Ex. A-15 at p. 8 of the report).  We do not 
understand the text of the ROFP to have been before the BCUC in the BCUC Proceedings at any point 
before the February BCUC Decision or that the BCUC would be inclined to engage in consideration of 
such contractual rights in any event.  Regardless, however, contractual or other rights may not be 
affected without proper and specific notice to persons who may potentially be impacted. 

The lack of notice to the BCUC regarding PCL’s charges on the Beatty Street property is particularly 
troubling in light of evidence that has recently emerged in the Court Proceeding.  On October 9, 2019, 
the CEV Defendants provided a to-be-sworn affidavit which attached, as part of Exhibit “F”, a 
memorandum from solicitors for CEV sent to CEV, Westbank and an entity related to Emanate regarding 
the structuring of the transactions that are now before the BCUC in the BCUC Proceedings.  The 
memorandum, a copy of which is enclosed as part of Schedule “B”, is dated November 9, 2017 and 
on number-stamped p. 79B includes the following content: 

Upon being declared, by the BCUC, as assets which are surplus to the operation of the 
utility, the beneficial interest in the real property will be transferred to the Development 
Entity. (Once the BCUC considers the real property assets to be surplus, then 
Cadillac should have difficulty in arguing that its ROFR applies to those assets.)  
[emphasis added] 



 
 
 
October 15, 2019 - 5 - 
 
 
 
This memorandum was circulated by CEV’s solicitors to counterparties to a potential transaction 
involving the Beatty Property within days of PCL (a) having declined a request by CEV to release the 
ROFP and (b) having asked that future correspondence on the matter be directed to Cadillac Fairview’s 
Executive Vice President, Operations. Neither that individual nor others at Cadillac Fairview or PCL 
heard anything from the CEV Defendants in this regard: Affidavit #1 of Tom Knoepfel in the Court 
Proceeding (“Knoepfel Affidavit”, the text of which is enclosed as Schedule “C”) at paras. 72, 78-83.  
The memorandum did not go to PCL or Cadillac Fairview.    

Correspondence from representatives of the CEV Defendants to Cadillac Fairview at around this time 
referred to having a “fix” or “work around” to PCL’s charges, with no indication to PCL or Cadillac 
Fairview that it might involve attempting to use a BCUC proceeding as a barrier to a contractual claim. 

In light of the strategic, ancillary benefits the CEV Defendants have apparently attempted to gain through 
the BCUC Proceedings in respect of PCL’s registered charges, there are substantial procedural fairness 
issues arising from the lack of notice of this issue both to the BCUC and, as detailed further below, to 
PCL itself. 

 Drivers for Content of CPCN Application and Reorganization 

The CEV Defendants have suggested in the Court Proceeding that their desire to avoid triggering the 
ROFP (presumably, one might surmise, as CEV did not want to have to sell other than to Westbank) 
was a major driving force in structuring what it put forward to the BCUC.   

CEV’s Vice President, Projects & Engineering, has attested in an affidavit provided to us on October 9: 
“In fact, it was always, and remains, CEV’s intention to plan the Proposed Reorganization and the 
Proposed Project in such a manner as not to trigger the ROFP” (emphasis added) (para. 112 of his 
affidavit sworn on October 8, 2019; also paragraph 63 of the CEV Application).   

We do not see any reference in the record of the BCUC Proceedings to this intention having been 
communicated to the BCUC.  Further, it seems to be at odds with the other, utility-focused, 
considerations that we understand to have been put forward as project drivers.  The February BCUC 
Decision refers at page 33 to the fact that “Creative Energy has outlined the following drivers for the 
Proposed Project; to maintain reliable service and improve safety, efficiency and emissions as well as 
workspaces and accessibility.”   

CEV noted in the CPCN Application that its requested form of reorganization “is required to facilitate the 
Proposed Project…” (Part III – 19).  This takes on new meaning in the context of the November 9, 2017 
memorandum described above. 

We note as well that in the November 9, 2017 memorandum (on number-stamped p. 79A of Schedule 
“B”), the CEV Defendants’ solicitors suggested that the structure put forward to the BCUC would 
“minimize” risk “of the potential for breach of the Cadillac Fairview ROFR” and that the structure “would 
achieve the same commercial effect” as the form of transaction that was seen as posing a greater risk.  
Of course, the adage that one cannot do indirectly what cannot be done directly is a component of PCL’s 
position in the Court Proceeding. 
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 Impact of ROFP on the Proposed Project 

Relatedly, in the materials provided to us on October 9 in the Court Proceeding, the CEV Defendants 
seem to take the position that if PCL were to succeed in the relief sought in the Court Proceeding, the 
matters that the CEV Defendants have put before the BCUC for approval may not be able to proceed.  
The CEV Defendants’ notice of application states that “[t]he Proposed Reorganization would be 
undermined by a triggering of the ROFP” (para. 48).  CEV’s Vice President, Projects & Engineering, 
states: “Since the outset of this project I have recognized that if the Proposed Reorganization or any 
element of it were to trigger the ROFP, the entire restructuring would be jeopardized” (para. 112 of his 
affidavit sworn on October 8, 2019; also para. 63 of the CEV Application).   

Of course, the CEV Defendants deny in the Court Proceeding that the ROFP has been triggered; it is 
not surprising that they do so given the efforts they seem to have taken to avoid offering the Beatty 
Property or undertaking, or any part thereof, for sale to PCL. PCL does not agree that those efforts were 
successful or that, if they were, they would have complied with the duty of a grantor of a right of first 
purchase to deal with the grantee in good faith. 

PCL has also adduced considerable evidence in the Court Proceeding that if CEV were required to 
comply with the ROFP and offer all or part of its undertaking to PCL, PCL would be in a position to 
evaluate the offer expeditiously and that it has within its corporate structure the financial resources and 
utility- and development-related expertise to take on a substantial project of this nature: Knoepfel 
Affidavit at paras. 19-28, 86-90.  Though the triggering of the ROFP might, if PCL were to accept an 
offer that the Court orders to be made, prevent Westbank from pursuing the proposed project, that does 
not mean that another entity would not be able to do so. 

Presumably taking into account the prospect that they may not succeed in convincing the Court that the 
ROFP has not been triggered, as of their Amended Response to Civil Claim of October 9 the CEV 
Defendants alternatively seek relief from forfeiture under s. 24 of the Law and Equity Act.   

 Post-Transaction Fee Simple Parameters at the Beatty Property 

As reflected in the February BCUC Decision, CEV took the position in the BCUC Proceedings that “it 
retains fee simple ownership at Beatty” and “states that the airspace parcel [which is stated to be the 
parcel “containing the Beatty Plant” and “housing the utility”] provides fee simple title to the airspace for 
Creative Energy” (pages 12, 47). 

However, the CEV Defendants have conceded in their October 9 materials in the Court Proceeding that 
as presently planned, the boiler flues, emergency generator and diesel tanks that would be used at the 
post-renovation Beatty plant would be located on land, including airspace, of which CEV would not have 
fee simple ownership (that is, to which legal and beneficial title would be transferred to the developer); 
the CEV Defendants are, as presently planned, only to have access by statutory right of way even at 
the Beatty site.  For example, CEV’s Vice President Projects & Engineering, attested on October 9: “…it 
is currently proposed that two items of equipment related to the Proposed Reconfigured Beatty Plant, 
namely the new Generator No. 1 and two diesel tanks, would be located on land not retained by CEV” 
(para. 115).  The CEV Application refers to having “flues or distribution piping…protrude beyond the 
area currently contemplated for the proposed Air Space Parcel” that CEV would own (para. 66). PCL’s 



 
 
 
October 15, 2019 - 7 - 
 
 
 
evidence in the Court Proceeding includes that boiler flues, the generator and tanks are necessary to 
the operation of a steam plant. 

The CEV Defendants seek to suggest in the Court Proceeding that their planning is at such a preliminary 
and fluid stage that, for example, the positioning of the emergency generator and diesel tanks may 
change; and that the boundaries of the airspace parcel that CEV is to own may change so as to extend 
around the boiler flues.  The CEV Defendants also, in their proposed Further Amended Response to 
Civil Claim, state that, “The lands that PCL alleges CEV intends to transfer have not been finally 
delineated and thus cannot constitute a ‘decision to sell’ under the ROFP as neither the Trust 
Agreement nor the contemplated transfer contain the essential terms of a contract, such that the 
offer which if accepted would be legally enforceable” (para. 37; emphasis added).  We note that the 
Trust Agreement has from the outset been described as “central” in the CPCN Application and that CEV 
urged on the BCUC an expedited resolution to allow for the relatively prompt commencement of building 
work (first at the Expo Plant, but then at the Beatty Property).  While one might expect some flexibility in 
planning and drawings, that this would be the excuse for matters such as presumptive breach of the 
ROFP through presently contemplated placement of utility equipment outside CEV-owned areas at the 
Beatty Property is surprising at best. 

Further reorganization-related issues 

We also note that as of October 13, the CEV Defendants have refused to produce to PCL documents, 
notably partnership and shareholders agreements referenced in other documents, that PCL believes 
may show that Emanate could emerge with a greater than 50% interest in the utility.  PCL’s theory in 
the Court Proceeding includes that the transaction with Emanate may include a multi-staged sale which 
has not been disclosed.  

Request for Suspension or Stay of BCUC Proceedings 

PCL requests that the BCUC Proceedings be suspended or stayed pending the later of: 

• the determination of the B.C. Supreme Court in the Court Proceeding on the matters that are to 
be the subject of the summary trial/judgment applications described above; and 

• the outcome of the request for reconsideration that PCL seeks permission to make herein. 

In this case, the CEV Defendants are as of October 13, 2019 seeking to use as a tool in the Court 
Proceeding the making of BCUC decisions (notably to this point the February BCUC Decision, but 
presumably also a further decision if made).   

Further, through their proposed Counterclaim the CEV Defendants are seeking to add a term to the 
ROFP that would exclude its application to transactions that require BCUC approval. 

The contractual entitlements of PCL are a matter for court determination, as is the CEV Defendants’ 
claim in the Court Proceeding that the CEV Defendants would be proceeding contrary to s. 73 of the 
Land Title Act by purporting to transfer to the developer in the immediate term beneficial ownership of a 
portion of unsubdivided property.  The CEV Defendants should not be permitted to proceed where 
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seeking to use the BCUC process as an instrument to prejudice PCL’s rights.  Further, the CEV 
Defendants are asking the B.C. Supreme Court to modify PCL’s rights in a way that may shape PCL’s 
interest, which may turn on that court determination, in future participation in any resumed BCUC 
Proceedings. 

Unless or until the Court issues a decision regarding the contractual rights of PCL, carrying on any 
further with the BCUC Proceedings would risk prejudicing PCL given the positions that the CEV 
Defendants have now adopted. The CEV Defendants have an interest in giving decisions in the BCUC 
Proceedings an effect that at the time of making they were not intended to have and further opportunities 
to this end should not be provided. 

Further or alternatively, as PCL has previously noted and as the positions enunciated by CEV in its filing 
in the Court Proceeding confirm, if PCL is successful in the Court Proceeding, and CEV is ordered to 
offer property for sale to PCL instead of Westbank, the present BCUC Proceedings may be moot. 

Though also taking into account other considerations, the Panel noted in the February BCUC Decision 
that “[t]he immediate need for the Proposed Project may not have been established” (p. 23), and as 
noted above, the CEV Defendants contend in the Court Proceeding that their planning is preliminary.  
There is time to suspend the BCUC Proceedings. 

By contrast, the summary trial/judgment applications are presently scheduled to proceed to hearing in 
the last week of October 2019, though that specific timing and whether the proposed Counterclaim is 
included in that adjudication may depend on whether the proposal set out in Schedule “A” is adopted. 

Request for Reconsideration 

Section 99 of the Utilities Commission Act provides that “[t]he commission, on application or on its own 
motion, may reconsider a decision, an order, a rule or a regulation of the commission and may confirm, 
vary or rescind the decision, order, rule or regulation.” 

The February BCUC Decision did not approve the CPCN Application; rather, the Panel stated that “the 
CPCN and related approvals have not been granted” (p. 57).  Further, the Panel noted in the February 
BCUC Decision that it was not “consider[ing] the proposed Corporate Reorganization at this time” (p. 
57) and deferred approving a related customer service agreement (p. 58).   

However, as of October 13, 2019 the CEV Defendants in their proposed Further Amended Response to 
Civil Claim and proposed Counterclaim treat factual statements in the February BCUC Decision as 
having binding force on PCL for the purpose of the Court Proceeding.  In their proposed Further 
Amended Response to Civil Claim provided on October 13, the CEV Defendants purport to rely on ss. 
79 and 105(2) of the Utilities Commission Act. The CEV Defendants’ proposed Counterclaim and 
proposed Further Amended Response to Civil Claim seem to seek to create an impression of finality, 
rather than characterizing the February BCUC Decision as interim and preliminary.   

Given that the CEV Defendants have sought to adopt this approach in the Court Proceeding with respect 
to the February BCUC Decision and with respect to its effect on PCL’s contractual entitlements, PCL 
makes the present application out of an abundance of caution. 
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Rule 26.01 of the BCUC Rules of Practice and Procedure provides that “[a] person, other than the 
applicant or an intervener in the original proceeding that gave rise to the decision, may not file an 
application for reconsideration without obtaining prior permission of the BCUC. In applying to the BCUC 
for permission to file an application for reconsideration, the person seeking permission must explain: a) 
why the person did not participate in the original proceeding; and b) how the person is directly or 
sufficiently affected by the decision or how the person has experience, information, or expertise relevant 
to a matter arising from the decision.” 

With respect to subparagraph a), PCL did not participate in the BCUC Proceedings because: 

• it did not receive actual notice of them: paragraphs 78-83 of the Knoepfel Affidavit. It appears that 
notice went to the agent that it had authorized to act for it for “billing” purposes, who did not 
forward it; 

• no one at PCL or Cadillac Fairview itself, including the individual that CEV had specifically been 
advised it should direct ROFP-related communications to, was alerted by CEV to the BCUC 
Proceedings: Knoepfel Affidavit at paras. 72, 78-83.  This is so despite the fact that further to the 
November 9, 2017 memorandum, from well before the filing of the CPCN Application CEV 
appears to have intended to use it against PCL; 

• PCL learned of the CPCN Application only well after the February BCUC Decision: Knoepfel 
Affidavit at paras. 80-81; 

• further and in any event, as late as August 15, 2019, CEV expressly took the position that the 
Court Proceeding was irrelevant to the BCUC Proceedings; and 

• the CEV Defendants filed both a Response to Civil Claim and an Amended Response to Civil 
Claim (on August 9 and October 9, 2019) that did not claim that the February BCUC Decision was 
in some way determinative. 

However, having been notified late on the afternoon of October 13, 2019 of the position that the CEV 
Defendants now seek to take in the Court Proceeding in respect of the February BCUC Decision, PCL 
has expeditiously brought this matter to the BCUC’s attention. 

Further, with respect to subparagraph b) of Rule 26.01, PCL notes the approach adopted by the CEV 
Defendants in their proposed Further Amended Response to Civil Claim and Counterclaim.  The CEV 
Defendants themselves contend that PCL is directly affected by the February BCUC Decision as the 
CEV Defendants seek to rely on certain “factual determinations” made in this decision as having binding 
force on PCL in the Court Proceeding. 

Rule 26.02 provides that “unless prior permission of the BCUC is obtained, an application for 
reconsideration must be filed with the BCUC within 60 days of the issuance of the order or the reasons 
for decision, whichever is later.”  We note both:  
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• the timing of the events outlined above (including the position taken by the CEV Defendants on 
October 13, 2019); and 

• the fact that PCL’s request is out of an abundance of caution in response to the CEV Defendants’ 
October 13 position in the Court Proceeding.  In and of itself, it is at best not clear that the 
February BCUC Decision would be one that is ordinarily subject to reconsideration.  In this 
regard, a reconsideration or appeal would ordinarily be from the outcome of a process.  Not only 
is the February BCUC Decision not a final decision, but in its substance the February BCUC 
Decision does not approve the CPCN Application.  Non-approval is a result that PCL does not 
oppose.  What has changed is that as of October 13 (and to some extent in affidavits of October 
9), the CEV Defendants are relying in the Court Proceeding on certain “factual determinations” 
within the body of the February BCUC Decision, prompting PCL to make this request. 

Rule 26.05 provides: 

An application for reconsideration of a decision must contain a concise statement of the 
grounds for reconsideration, which must include one or more of the following:  

a) the BCUC has made an error of fact, law, or jurisdiction which has a material bearing 
on the decision;  

b) facts material to the decision that existed prior to the issuance of the decision were not 
placed in evidence in the original proceeding and could not have been discovered by 
reasonable diligence at the time of the original proceeding;  

c) new fact(s) have arisen since the issuance of the decision which have material bearing 
on the decision;  

d) a change in circumstances material to the decision has occurred since the issuance of 
the decision; or  

e) where there is otherwise just cause.  

In this case, and without seeking to argue the request for reconsideration in full before permission to 
pursue it is granted, PCL notes again the new matters that have arisen or come to light since the February 
BCUC Decision, including the positions taken by the CEV Defendants in the Court Proceeding in October 
2019, the strategic and ancillary benefits that the CEV Defendants have attempted to gain through the 
BCUC Proceedings, the apparent fluidity of the plans for the Proposed Project, and the other issues of 
concern outlined earlier in this letter. 

Pursuant to Rule 26.07, the BCUC “may, in its discretion or on application, stay the operation of the 
decision in the original proceeding, or part thereof, pending the outcome of the reconsideration on terms 
the BCUC considers appropriate.”  In any event of the other relief sought in this correspondence, PCL  
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seeks that a stay of the February BCUC Decision be granted on this basis. 
 
 
Yours truly, 
 
FARRIS LLP 
 
Per:  
 
 Ludmila B. Herbst, Q.C. 

 

LBH/trw   
Enclosures:  Schedule “A” (Letter dated October 15, 2019 to Daniel Parlow and Devin Lucas); Schedule “B” 

(Exhibit “F” to Affidavit #1 of Trent Berry [including November 9, 2017 memorandum]); Schedule 
“C” (Affidavit #1 of Tom Knoepfel [text only]) 

 
c.c.:  Paul Miller 

Ian Webb, Daniel Parlow and Devin Lucas 
Registered Interveners in the BCUC Proceedings 
Emily Kirkpatrick 
Client 
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