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A.  INTRODUCTION

1. This is the initial submission of the City of Richmond (the “City”) to the British Columbia Utilities 
Commission Inquiry into the Regulation of Municipal Energy Utilities, Order Number G-177-19
(the “Inquiry”).

2. The Community Charter, [SBC 2003] Chapter 26 (the “Community Charter”), provides 
municipalities with broad powers to provide any services that council considers necessary or 
desirable, and to provide these services either directly or through another person or organization.   
The City, through its wholly-owned municipal corporation, Lulu Island Energy Company Ltd. 
(“LIEC”), provides district energy utility services within the boundaries of the City.

3. The district energy utility services provided by the City through its wholly owned municipal 
corporation, LIEC, are a municipal service regulated by City council (“Council”) and do not fall 
under the jurisdiction of the British Columbia Utility Commission (the “BCUC” or the 
“Commission”).  

4. The Utilities Commission Act, [RSBC 1996] Chapter 473 (“UCA”), expressly excludes a 
municipality or regional district in respect of services provided by a municipality or regional 
district within its own boundaries from the definition of “public utility” in the UCA, effectively 
ensuring that municipal services are not regulated by BCUC.  

5. The municipal exclusion in the UCA recognizes that municipalities and regional districts are a 
level of government that provide services in their communities.

6. The underlying legislative intent of the municipal exclusion is to ensure that the BCUC does not 
infringe on the jurisdiction of municipalities and regional districts to provide and regulate 
municipal services, which include district energy utility services.

7. The question to be asked in determining whether the municipal exclusion applies is not who owns 
the assets used in the energy utility or who provides operation or maintenance services for the 
energy utility, but whether energy utility is a municipal service provided and regulated by a 
municipality or regional district.  To the extent that an energy utility is a municipal service, 
provided and regulated by council of a municipality or the board of a regional district, with core 
decisions relating to the provision of the service, such as rate setting and terms and conditions of 
use, prescribed by council through a bylaw, such service falls within the municipal exclusion in 
the UCA.

8. The municipal exclusion in the UCA covers not only municipalities and regional districts in 
respect of energy utility services they provide directly within their boundaries, but also persons or 
organizations that provide such services on behalf of a municipality or regional district.  Any 
narrower interpretation would frustrate the legislative scheme and interfere with the ability of a 
municipality to fulfil its municipal purposes set out in Community Charter.  Moreover, any such 
finding has no supportable basis in law, which is apparent through a coherent reading of the UCA 
and the Community Charter as part of an overarching legislative scheme, and a proper reading of 
the UCA together with the provisions of the Interpretation Act, [RSBC 1996] Chapter 238 (the 
“Interpretation Act”).

9. To the extent the municipal exclusion, when properly interpreted as submitted by the City, is 
perceived as being in conflict with the Commission’s decision in Order Number G-104-18, in the 



- 2 –

6321393

matter of the Utilities Commission Act and SSL-Sustainable Services Ltd. (the “SSL Decision”), 
then the City respectfully disagrees with the Commission’s finding in that Order.

B.  OVERVIEW OF CITY OF RICHMOND DISTRICT ENERGY UTILITY

10. The City of Richmond is a unique island city, located within Metro Vancouver.  With 
a population of over 222,000 people, the City is a diverse growing and dynamic urban centre 
with a unique mix of residential and commercial property, agricultural lands, industrial parks, 
waterways and natural areas. Richmond's economy supports over 126,000 jobs in various 
sectors including services, retailing, tourism, technology industries, light manufacturing, 
airport services and aviation, agriculture, fishing and government. In recent years, Richmond 
has been emerging as a leading centre for high tech industries.  The City strives to be the most 
appealing, livable and well-managed community in Canada.  

11. In 2010, Council adopted the Alexandra District Energy Utility Bylaw No. 8641, establishing 
governing regulations and the rate for the delivery of energy for space heating, cooling and 
domestic hot water heating within the Alexandra District Energy Utility (the “ADEU”) service 
area. In 2014, Council adopted the Oval Village District Energy Utility Bylaw No. 9132 
establishing governing regulations and the rate for the delivery of energy for space and 
domestic hot water heating within the Oval Village District Energy Utility (the “OVDEU”) 
service area. Similarly, in 2018 Council adopted the City Centre District Energy Utility Bylaw 
No. 9895 establishing governing regulations and the rate for delivery of energy for space 
heating, cooling and domestic hot water heating within the City Centre District Energy Utility 
(the “CCDEU”) service area.

12. Each of the City’s district energy utility (“DEU”) bylaws referred to in paragraph 11 (the 
“Bylaws”) provide that the DEU services are to be provided by the “Service Provider” which is 
defined to mean the City or such other person appointed, contracted or otherwise engaged by 
Council to operate, maintain and manage the DEU on behalf of the City. Pursuant to the City’s 
three DEU Bylaws, however, the City maintains the sole power to:

(a) set the rates charged for the DEU services (including any increases in the rates); 

(b) establish the DEU service areas; and

(c) set the terms and conditions applicable to users of the DEU services.

13. In 2013, the City incorporated LIEC, as a wholly-owned municipal corporation, for the purpose 
of managing DEUs for and on behalf of the City.  In 2014, the City entered into a District 
Energy Utilities Agreement with LIEC, which provided for LIEC to provide the DEU services 
for and on behalf of the City. The District Energy Services Agreement is a partnering 
agreement, whereby LIEC agrees to operate the City’s DEUs and provide DEU services on 
behalf of the City, in accordance with the Bylaws, excluding those functions that have been 
reserved for the City in the Bylaws, such as setting of rates, fees and charges for the DEU 
services in a defined area.  This agreement further provides that LIEC may contract with one or 
more reputable third parties to design, build, finance, maintain and/or operate one or more of 
the DEU’s and to provide services on behalf of LIEC.

14. In operation since 2012, the ADEU is a sustainable energy system which provides a centralized 
energy source for heating, cooling and domestic hot water heating for residential and 
commercial customers located in the Alexandra/West Cambie neighbourhood. LIEC currently 



- 3 –

6321393

provides space heating, cooling and domestic hot water pre-heating services to ten (10) buildings 
in the ADEU service area – mostly residential buildings, with two (2) commercial buildings, 
one (1) institutional building (temple) and one (1) civic building (fire hall); in total servicing 
over 1.9 million square feet of floor area, and 1,736 residential units. Currently, ADEU 
customers’ energy demands are fully met by the geo-exchange fields installed in the nearby 
greenway and park.  At full build out of 4.5 million connected square feet of floor space, it is 
anticipated that 70% of the ADEUs annual energy demand will be met by this renewable, low 
carbon energy source.  The ADEU’s operations and maintenance are managed by LIEC and 
performed by a third party utility service provider (Corix Utilities).

15. LIEC currently provides energy for space heating and domestic hot water heating to nine
residential buildings in the OVDEU service area, in total serving over 2.2 million square feet of 
floor area, and 1,990 units. In operation since 2015, energy in the OVDEU is currently being 
supplied from two interim energy centres which use natural gas boilers. When enough 
buildings are connected to the system, a permanent energy centre will be built which will 
produce low carbon energy, expected to be harnessed from the Gilbert Trunk sanitary force 
main sewer (currently estimated for 2025).  At full build out of 6.4 million connected square 
feet of floor space, it is anticipated that 80% of the customer’s annual energy demand will be 
met by the renewable, low carbon sewer heat recovery energy source.

16. In 2014, LIEC and Corix Utilities Inc. (“Corix”) executed a concession agreement (the 
“Concession Agreement”) whereby LIEC would own the OVDEU and its infrastructure, and 
Corix would design, construct, finance, operate and maintain the OVDEU over 30 years, subject 
to the City setting rates for customers and establishing the service area, all pursuant to Bylaw No. 
9132.  Pursuant to the terms of the Concession Agreement, Corix has no ownership interest in the 
energy utility assets.

17. While Council adopted the City Centre District Energy Utility Bylaw No. 9895 in September 
2018, the CCDEU is currently still under development.  In 2018, LIEC executed a 
Memorandum of Understanding with Corix to conduct a feasibility analysis to design, build, 
finance and operate the CCDEU. LIEC is currently negotiating a further concession agreement 
with Corix, whereby LIEC will own the CCDEU and its infrastructure, and Corix will design, 
construct and finance certain infrastructure in the CCDEU, and operate and maintain all 
infrastructure in the CCDEU, subject to Council setting rates for customers and establishing the 
service area.  

18. While Corix is still completing the CCDEU due diligence analysis, LIEC implemented the 
interim CCDEU servicing strategy to secure the customer base and ensure immediate 
implementation of greenhouse gas (“GHG”) emissions reduction strategy in synergy with the 
BC Energy Step Code endorsed by Council.  LIEC estimates that it will start providing space 
heating, space cooling and hot water heating to the first building in the CCDEU in 2021.  
These buildings will have low carbon energy plants which will produce at least 70% of their 
total energy from a renewable energy source. The service area currently includes eight (8)
developments (residential, commercial and hotel), totalling 4.5 million square feet, and 3,239 
residential units. LIEC continues to negotiate with more upcoming developments to secure 
their CCDEU commitment.

19. All of the City’s district energy utility assets are owned and operated by LIEC, and LIEC 
manages the OVDEU, the ADEU and the CCDEU, as well as future district energy 
opportunities in the City.  To date, the City and LIEC have not provided, nor do they intend to 
provide, DEU services outside the boundaries of the City.
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20. LIEC currently has a staff of five (5).  LIEC staff:

a. work with City staff to develop and maintain bylaws, service areas and connection 
requirements;

b. work with City staff to ensure connection of upcoming district energy connected 
developments (rezoning, development and building permits);

c. coordinate with developers to ensure relevant City bylaws, connection guidelines
and requirements are understood;

d. manage design compatibility reviews for future connected developments, and work 
with developers to ensure new developments are compatible for connection to the 
City’s district energy utility;

e. work with City legal staff to prepare and execute restrictive covenants, energy 
services agreements and other required documents for users of the City’s district 
energy utilities;

f. manage the design and construction of ADEU infrastructure and new building 
connections;

g. track, prepare and maintain LIEC financial information for reporting, auditing, 
budgeting and planning purposes;

h. manage operations and maintenance of the ADEU systems and customer building 
connections, including preventative and corrective maintenance as well as 
performance optimization; 

i. oversee the work undertaken by Corix in the OVDEU pursuant to the Concession 
Agreement; and

j. conduct long range planning and feasibility analysis for future DEU projects.

21. Since 2010, when the construction of the first system started, the City has successfully 
provided district energy utility services through its wholly owned subsidiary LIEC. To date the 
City and LIEC have received 16 local, national and international awards recognizing their 
leadership, excellence and innovation in district energy projects, policies, implementation, 
engineering and operations.  At full build out, the City’s district energy utility will be one of 
the largest in North America. 

22. Providing a district energy utility as a municipal service allows the City to fulfil its legislated 
purposes of providing services for the benefit of the community, and of fostering the 
environmental well-being of its community.1

C.  STATUTORY INTERPRETATION

Relevant Legislative Provisions

23. Attached as Appendix 1 to this submission are excerpts of legislation applicable to the City’s 
submission and the City’s analysis of the proper interpretation of the municipal exclusion from 
the definition of “public utility” in the UCA, including, without limitation, excerpts from the 
UCA, the Community Charter, the Interpretation Act, and the Local Government Act, [RSBC 
2015] Chapter 1 (the “Local Government Act”).

                                                     
1 Community Charter, Sections 7(b) and 7(d).
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Power to Provide Municipal Services

24. The Community Charter states in section 7(b) that the purposes of a municipality include 
“providing for services, laws and other matters for community benefit”.  The Community Charter 
further states in section 8(2) that “[a] municipality may provide any service that council considers 
necessary or desirable, and may do this directly or through another public authority or another 
person or organization.”  “Services” is broadly defined in the Schedule to the Community Charter 
to mean, “in relation to a municipality, an activity, work or facility undertaken or provided by or 
on behalf of the municipality” [Emphasis Added].

25. The wording of these sections is extremely broad, clearly enabling municipalities to determine for 
themselves what services they wish to provide to their citizens.  The broad interpretation of this 
power to provide municipal services is supported by:

a. the principles of municipal government set out in section 1(2) of the Community 
Charter, which provide that the Provincial government recognizes that municipalities 
require “(a) adequate powers and discretion to address existing and future community 
needs, […] and (e) authority to provide effective management and delivery of 
services in a manner that is responsive to community needs”;

b. the purposes of the Community Charter, as set out in Section 3 of the Community 
Charter, “are to provide municipalities and their councils with (a) the legal 
framework for the powers, duties and functions that are necessary to fulfill their 
purposes, (b) the authority and discretion to address existing and future community 
needs, and (c) the flexibility to determine the public interest of their communities and 
to respond to different needs and changing circumstances of their communities”; and

c. section 4(1) of the Community Charter which provides that “the powers conferred on 
municipalities and their councils under this Act or the Local Government Act must be 
interpreted broadly in accordance with the purposes of those Acts and in accordance 
with municipal purposes”

[Emphasis Added].

26. The granting of these broad powers for municipalities to provide whatever services they wish is 
further supported by the fact that the provisions in British Columbia’s Municipal Act (which was 
repealed and replaced by the Community Charter) that delegated authority to municipalities and 
regional districts only to provide specified services, leaving local governments in a position of 
having to petition the Province for additional powers each time a new service need became 
apparent, were not incorporated into the Community Charter.2

27. Pursuant to these broad powers, municipalities in British Columbia provide a broad range of 
municipal services, including roads, water supply, sewage collection, garbage collection and 
disposal, telephone utilities, electrical utilities, and district energy utilities.  

Providing Municipal Services on Behalf of a Municipality

28. Section 8(2) of the Community Charter permits a municipality to provide a service either “directly 
or through another public authority or another person or organization”.  

                                                     
2 Municipal Act, [RSBC 1996) Chapter 323, Part 16 and Sections 797-801.
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29. The term “public authority” is defined in the Schedule to the Community Charter to include other 
levels of government as well as a corporation owned or incorporated by a municipality (as these 
are forms of “local government bodies”).  Utilizing its powers as a natural person, which are 
recognized under Section 8(1) of the Community Charter, a municipality may incorporate a 
separate corporation.  Section 185(1) of the Community Charter further recognizes that a 
municipality may incorporate a corporation or acquire shares in a corporation.  

30. The term “person” is defined in section 29 of the Interpretation Act to include a corporation or 
partnership.  

31. Section 8(2) of the Community Charter thus contemplates a municipality entering into service 
agreements with both private and public partners for the provision of municipal services.  There 
are no special provisions or limitations in the Community Charter associated with such servicing 
arrangements unless the other party is a business and the agreement provides some form of 
assistance to business, in which case section 22 of the Community Charter requires the 
municipality to enter into a “partnering agreement” with the other party.  These forms of service 
agreements for the provision of municipal services are common place.  

Establishing a Municipal Service

32. A municipal council can establish a service either by passing a resolution or adopting a bylaw.  A 
bylaw is used to establish most services for the following reasons:

a. under section 12 of the Community Charter, the authority to (a) make different 
provisions for different areas, time, conditions or circumstances, (b) establish classes 
of persons, places, activities, property or things, and (c) make different provisions for 
different classes, which are often exercised in the provision of municipal services, 
may only be exercised in the context of a municipal bylaw;

b. section 8(3)(a) of the Community Charter provides that council may only regulate, 
prohibit and impose requirements in relation to municipal services by bylaw; and

c. section 194(1)(a) of the Community Charter provides that council may only impose a 
fee payable in respect of all or part of a service of the municipality if this fee is 
imposed by bylaw.  

33. In light of these requirements, in practice a municipality must adopt a bylaw in order to establish 
an energy utility as a municipal service.  Through such bylaw, a municipality can set the rate for 
services, and can regulate and impose requirements in relation to the provision of such energy 
utility service.

Application of UCA to Municipal Services

34. The definition of “public utility” in section 1 of the UCA specifically provides that a public 
utility does not include a municipality or regional district in respect of services provided by the 
municipality or regional district within its own boundaries.  The operative provision reads in 
part:

“public utility” means a person, or the person's lessee, trustee, receiver or liquidator, 
who owns or operates in British Columbia, equipment or facilities for
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(a) the production, generation, storage, transmission, sale, delivery or provision of 
electricity, natural gas, steam or any other agent for the production of light, heat, 
cold or power to or for the public or a corporation for compensation, or

[…]

but does not include

(c) a municipality or regional district in respect of services provided by the 
municipality or regional district within its own boundaries,

[…]

[Emphasis Added]

35. The modern approach to statutory interpretation is that “the words of an Act are to be read in their 
entire context and in their grammatical and ordinary sense harmoniously with the scheme of the 
Act, the object of the Act, and the intention of Parliament”.3 In Re Rizzo & Rizzo Shoes Ltd. this 
modern approach was held by the Supreme Court of Canada to be the proper approach to statutory 
interpretation.4

36. As well, Ruth Sullivan, in Sullivan on the Construction of Statute:

a. states that it is “presumed that the legislature does not intend to contradict itself; it is 
presumed to create coherent schemes.  Therefore, interpretations that avoid the 
possibility of conflict or incoherence among different enactments are preferred”5; and

b. further instructs that statutes which deal with the same subject:

“…are presumed to be drafted with one another in mind, so as to offer a 
coherent and consistent treatment of the subject… The provisions of each are 
read in the context of the others and consideration is given to whether they 
are part of a single scheme.  The presumptions of coherence and consistent 
expression apply as if the provisions of these statutes were part of a single 
act.”6

37. The policy behind the exclusion of energy utility services provided by local government from the 
definition of “public utility” in the UCA is that there is regulation at that level, by a responsible 
elected local government body with a history of providing services directly to their citizens.  

38. Pursuant to section 1(1) of the Community Charter “municipalities and their councils are 
recognized as an order of government within their jurisdiction that (a) is democratically elected, 
autonomous, responsible and accountable, (b) is established and continued by the will of the 
residents of their communities, and (c) provide for the municipal purposes of their communities”.  
Because the exclusion in the UCA only applies to services provided by a municipality or regional 
district in their own boundaries, if the constituents in the jurisdiction of such municipal service are 

                                                     
3 Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham: Lexis Nexis, 2008), at p.1 
(“Sullivan”).
4 [1998] S.C.J. No. 2, at para. 21.
5 Sullivan, at p. 412.
6 Ibid, at p. 412.



- 8 –

6321393

unsatisfied with the municipal service, they have direct recourse through their power to elect 
council.

39. Local governments are creatures of statute, and receive all their powers from the Province.  The 
Community Charter grants municipalities broad powers to provide any services that council 
considers necessary or desirable, to provide these services directly or through another public 
authority or another person or organization, and, by bylaw, to regulate, prohibit and impose 
requirements in relation to municipal services.7  Also, pursuant to Section 3(c) of the Community 
Charter one of the purposes of the Community Charter is to provide municipalities and their 
councils with “the flexibility to determine the public interest of their communities and to respond 
to the different needs and changing circumstances of their communities”.

40. The exclusion of municipal services from the definition of “public utility” in section 1 of the UCA 
was necessary to ensure the regulatory powers and jurisdiction of the Commission do not infringe 
on the regulatory powers and jurisdiction of municipalities and regional districts.  This is 
supported by the modern approach to statutory interpretation, which presumes that the UCA and
the Community Charter were drafted with each other in mind, so that the legislation can be read 
coherently as part of a single overarching scheme that recognizes municipalities and regional 
districts as a level of government.  

41. Under the legislative scheme, the municipal exclusion in the UCA covers not only municipalities 
and regional districts in respect of energy utility services they provide directly within their 
boundaries, but also persons or organizations that provide such services on behalf of a 
municipality or regional district. Any narrower interpretation would detract the ability of 
municipalities to determine which services they wish to provide to their citizens, and who they 
wish provide those services on their behalf, and would frustrate the intention of the Community 
Charter and the powers and mandates of a level of government.

42. With respect to the specific questions posed by the BCUC in this Inquiry, and having regard to the 
legislative scheme, the intention of the Legislature and the modern approach to statutory 
interpretation, the following would not be considered a “public utility” as defined in Section 1 of 
the UCA:

a. A corporation, of which a municipality or regional district is the sole shareholder, that 
owns energy utility assets that are used in a municipal energy utility;

b. A partnership, of which a municipality or regional district is a partner, a limited 
partner or a general partner, that owns district energy utility assets used in a municipal 
energy utility;

c. A person, corporation or partnership (regardless of ownership or control of such 
person, corporation or partnership) that owns energy utility assets that are used in a 
municipal energy utility;  

d. A person, corporation or partnership (regardless of ownership or control of such 
person, corporation or partnership) that operates energy utility assets that are (i)
owned by a municipality, a regional district, a corporation of which a municipality or 
regional district is the sole shareholder, or a partnership of which a municipality or 

                                                     
7 Community Charter, sections 8(2) and 8(3)(a).
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regional district is a partner, a limited partner or a general partner, and (ii) used in a 
municipal energy utility in that municipality or regional district; and

e. A person, corporation or partnership (regardless of ownership or control of such 
person, corporation or partnership) that operates energy utility assets (regardless of 
who owns those assets) that are used in a municipal energy utility, 

provided that in all these instances:

i) the municipality or regional district in which the energy utility assets are being used 
or the energy services are being provided:

a. does not provide energy utility services outside its own boundaries;

b. by bylaw has established the provision of energy services as a municipal service
provided within its own boundaries; and 

c. by bylaw regulates and imposes requirements in relation to core aspects of the 
municipal energy utility, such as setting or approving the rates for the utility, 
and/or setting the terms and conditions for the use of such service; and

ii) such corporation, partnership or person is only excluded from the definition of 
“public utility” in the UCA to the extent services they provide, or assets they own, 
operate or maintain, are used in a municipal energy utility.

43. The above exclusions from the definition of “public utility” in the UCA are supported by a proper 
interpretation of the provisions in the UCA.  While section 1 of the UCA includes a definition of 
“service”, this definition relates solely to services provided by a “public utility”:  

"service" includes

“(a) the use and accommodation provided by a public utility,

(b) a product or commodity provided by a public utility, and

(c) the plant, equipment, apparatus, appliances, property and facilities employed by 
or in connection with a public utility in providing service or a product or 
commodity for the purposes in which the public utility is engaged and for the use 
and accommodation of the public; 

[Emphasis Added]

44. As the definition of “services” in the UCA only applies to services provided by a “public utility”,
and a municipality or regional district is not a “public utility”, the term “services” as used in the 
UCA in relation to “services provided by the municipality or regional district within its own 
boundaries” is not a defined term within the UCA.

45. Section 40 of the Interpretation Act provides that the definitions established by the Community 
Charter and the Local Government Act apply to all enactments relating to municipal and 
regional district matters, so far as those definitions can apply.  The operative provision reads as 
follows:
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40   (1) So far as the terms defined can be applied, the definitions established by or 
applicable under the following apply to all enactments relating to municipal and regional 
district matters:

(a) the Schedule to the Community Charter;

(b) section 1 of the Schedule to the Local Government Act.

46. In accordance with section 2 of the Interpretation Act, section 40 of the Interpretation Act applies 
to the UCA, as it is an “enactment” as defined in the Interpretation Act.  The operative provisions 
in the Interpretation Act read as follows:

Definitions

1 In this Act or in an enactment:

"Act" means an Act of the Legislature, whether referred to as a statute, code or by any 
other name, and, when referring to past legislation, includes an ordinance or proclamation 
made before 1871, that has the force of law;

"enactment" means an Act or a regulation or a portion of an Act or regulation;

[…]

Application

2 (1) Every provision of this Act applies to every enactment, whether enacted before 
or after the commencement of this Act, unless a contrary intention appears in this Act or in 
the enactment.

47. In accordance with section 40 of the Interpretation Act, the definition of “services” in the Schedule 
to the Community Charter must be applied to interpret the provisions in the UCA that exclude “a 
municipality or regional district in respect of services provided by the municipality or regional 
district within its own boundaries” from the definition of “public utility”.

48. Applying the definition of “services” in the Schedule of the Community Charter to the municipal 
exclusion from the definition of “public utility” in the UCA, the definition of “public utility” in the 
UCA does not include a municipality or regional district in respect of an activity, work or facility 
undertaken or provided by or on behalf of the municipality or regional district within its own 
boundaries [Emphasis Added].

49. When read together with the Interpretation Act, the exclusion of “a municipality or regional 
district in respect of services provided by the municipality or regional district within its own 
boundaries” from the definition of “public utility” in Section 1 of the UCA includes persons or 
organizations that own assets used by a municipality or regional district in the provision of such 
municipal service and persons or organizations that provide such municipal services on behalf of a 
municipality or regional district.  

50. To the extent the City’s submission is perceived as being in conflict with the Commission’s 
decision in the SSL Decision, then the City respectfully disagrees with the Commission’s finding 
in that Order as the Commission failed to, among other things: (a) take into consideration the 
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application of Section 40 of the Interpretation Act in rendering its decision; and (b) failed to 
properly take into consideration and apply the legislative scheme, the intent of the legislature, and 
the modern approach to statutory interpretation.  

51. In accordance with Section 75 of the UCA, the Commission is not bound to follow its own 
decisions, and through this Inquiry can affirm the proper interpretation of the municipal exclusion 
found in the definition of “public utility” in the UCA as submitted by the City.  

52. Section 121(1) of the UCA provides that nothing in or done under the Community Charter or 
Local Government Act (a) supersedes or impairs a power conferred on the commission or an 
authorization granted to a public utility, or (b) relieves a person of an obligation imposed under 
this Act or the Gas Utility Act.  There is nothing in the City’s submission that is unharmonious or 
inconsistent with the provisions in the UCA, nor does the proper interpretation of the municipal 
exclusion, as submitted by the City, supersede or impair a power conferred on the Commission.  

53. Properly interpreted, the UCA itself directly provides that the BCUC does not have regulatory 
power over municipalities or regional districts providing energy utility services within their 
boundaries, persons owning assets used to provide such municipal energy utility services, or 
persons providing energy utility services on behalf of municipalities or regional districts as part of 
a municipal service.  

D.  MUNICIPAL EXCLUSION ENSURES BCUC REGULATION DOES NOT 
CONFLICT WITH MUNICIPAL JURISDICTION

54. As discussed above, the Community Charter provides municipalities with broad powers to 
determine what services they wish to provide to their citizens, and to provide these services either 
directly or through another person or organization.  This exclusion is recognized in the UCA 
through the municipal exclusion, as there are several benefits to municipalities and regional 
districts providing energy utility services without BCUC regulation or oversight.

Local Governments Are Well Positioned to Implement District Energy Utilities Within Their 
Boundaries

55. The separation between land-use planning and energy infrastructure planning has been a
traditional barrier to the development of integrated energy systems. As a district energy 
services provider, local governments are uniquely positioned to use planning instruments, in 
addition to service area bylaws, to capitalize on opportunities to implement district energy 
utilities. Specifically, through land use regulations (including zoning, rezoning applications, and 
development applications), local governments can identify upcoming new developments and 
require them to be designed to connect to a district energy utility.

56. As a regulator, municipalities have the ability to be flexible and to act quickly to enable district 
energy systems to expand service areas to ensure new customer connections and the development 
of a healthy customer base. With the implementation of policies and programs, they can assure 
that costs and requirements to developers are consistent for all developments in their community.
With clear policy and communication about the community’s long term goals, direction and 
expectations (i.e. creation of official community plans, community energy plans, service area 
bylaws, etc.), consistency and fairness to developers and future customers can be assured.

57. Furthermore, local governments have much greater flexibility in assessing and implementing 
district energy systems because they have opportunity to value environmental, social and 
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economic benefits to the community differently than private utility providers. The 
Commission, on the other hand, is constrained by the criteria within the UCA under which it 
operates.

58. With access to municipal financing instruments and provincial and federal funding, in addition 
to innovative financing models with the private industry, local governments have opportunities 
to deliver projects at the lowest cost to customers with early implementation of low carbon 
energy sources. Guaranteeing the load and/or providing loan guarantee to private partners, 
local governments signal longer term commitment to the district energy investors, and lower 
the overall project risks resulting in lower costs to customers. 

Local Governments Are Well Positioned to Regulate District Energy

59. Not only are local governments well positioned to provide energy utilities, they are also well 
positioned to regulate these municipal energy utility services.  There is a long history in British 
Columbia of local governments owning, operating and regulating their own utilities for the benefit 
of their community. For decades the City of Richmond has been designing, building, financing, 
operating and regulating utility services such as water, sewer and drainage.  It is also responsible 
for designing, building, financing and operating other infrastructure in the City such as dykes, 
solid waste, and recycling.

60. All of these services provided by the City are regulated, including setting the service rates, by 
Council through service bylaws.  District energy utility services are no different from the other 
services mentioned above, except that it is relatively new service in the City. 

Local Government Provision of Municipal District Energy Utility Services is Fair and 
Transparent

61. Energy rates for the City’s district energy utilities are set based on Council’s objective to 
provide customers with energy costs that are competitive with conventional system energy 
costs, based on the same level of service. As with other energy utilities, LIEC energy rates 
include utility costs related to infrastructure development, operation and maintenance, 
commodities (e.g. electricity and natural gas), equipment replacement and other administrative 
costs. Rates are comprised of a capacity charge and a volumetric charge. For the ADEU 
service area rates also include a peak heating load charge.

62. DEU rates are set in the Bylaws, and are reviewed and approved by Council on an annual 
basis, with the following factors under consideration:

a. Competitive customer rates – the rates provide end users with annual energy costs 
that are competitive to conventional system energy costs, based on the same level of 
service.  The “business as usual” costs are benchmarked as a comparator to the DEU 
rates and include commodity, operations, maintenance and equipment replacement 
costs;

b. Cost recovery - the DEUs are established on the basis that all LIEC capital and 
operating costs would ultimately be recovered through revenues from user fees.

63. The rate and bylaw provisions are reviewed and approved by Council on an annual basis at 
open Council meeting. The rate review and bylaw amendment reports are available online to 
the public for their review at least 7 days prior to Standing Committee and Council meetings
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where Council discusses such reports and recommendations. Printed agendas for Council 
meetings are also available to the public on the first floor of City Hall at Front of House, as of 
8:15 am on the Monday of the Council meeting. Customers and any other City residents can 
attend and present issues to Council at the Standing Committee and/or Council meetings. In 
accordance with Section 194(4) of the Community Charter, the City must make available to the 
public, on request, a report respecting how the fees in the Bylaws were determined.  This 
approach ensures transparency and accountability is maintained for all district energy projects 
in the City. All Council reports related to customer rate setting, DEU services, establishing 
service areas and other matters related to district energy and LIEC are publicly available 
reports (https://www.richmond.ca/cityhall/council/agendas/council.htm). 

64. LIEC also follows City policies and procedures for financial, budgeting (operating and capital) 
and other matters. LIEC’s year-end financial statements are audited as a part of the City 
auditing procedures every year. Once a year, at a Special Council meeting open to the public, 
LIEC presents the audited financial statements to Council for its approval. At the same 
meeting, Council appoints directors to LIEC’s Board. Furthermore, a pre-audited LIEC 
financial information and operating and capital budget is prepared quarterly and presented to 
Council for their comments. Any major capital investments, partnerships, loans and any other 
significant decisions by LIEC are brought forward to Council for their endorsement. All the 
above information is available online to the public for their review at least 7 days prior to the 
meeting where Council discusses such reports and recommendations. Customers and any other 
City’s residents can attend and present issues to Council at these meetings.

Local Government Service Agreements Benefit the Community

65. Municipalities routinely contract with third parties for the provision of some or all of various 
municipal services for a variety of reasons, including where the service may be more easily 
delivered by a third party due to availability or specialization of personnel, equipment or other 
resources.  Depending on the City’s policies, priorities and abilities, municipal services can be 
provided by the City’s workforces, subcontractors, service contracts, partnerships, wholly owned 
subsidiaries, or any combination thereof.  

66. For instance, the City, through its Solid Waste and Recycling Regulation Bylaw No. 6803, 
provides the service of garbage collection and disposal.  While this is a municipal service, the City 
has contracted with Sierra Waste Services Ltd. to perform this service on the City’s behalf.  Sierra 
Waste Services Ltd. provides all personnel and equipment for garbage collection and disposal.  
However, through the bylaw the City sets the rates paid by the public for garbage collection, and 
regulates the terms and conditions for this service (such as the frequency of collection and the 
materials that are not permitted for collection).

67. There are several advantages to the City operating its district energy utility through its wholly-
owned municipal corporation, LIEC.  For one, a separate legal entity limits legal liability of the 
City.   The use of a wholly-owned subsidiary also provides greater financial accountability, as 
LIEC maintains separate financial records and is subject to a separate audit than the City.  In 
addition, LIEC has expanded borrowing options, as it is not confined by the borrowing 
restrictions imposed under the Community Charter.

68. There are also several advantages for LIEC entering into the concession agreement with Corix.  
Corix is an industry leader in wastewater and energy utilities, and has experience and expertise 
in all facets of DEU development and operation, including financial, technical and operational 
expert resources. Leveraging Corix’s experience and industry knowledge improves risk 
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mitigation in technology selection, project construction and system operation.  Additionally, 
Corix has access to capital markets and equity to provide alternative financing options for DEU 
projects. 

Municipal Energy Utilities Are a Key Tool For Addressing Climate Change 

69. The Province has recognized that local governments play a key role in addressing climate change.  
Section 473(3) of the Local Government Act provides that an “official community plan must 
include targets for the reduction of greenhouse gas emissions in the area covered by the plan, and 
policies and actions of the local government proposed with respect to achieving those targets” as 
per Local Government (Green Communities) Statutes Amendment Act (passed in May 2008).

70. The City’s 2041 Official Community Plan (“OCP”), adopted in 2012, establishes a target to 
reduce community greenhouse gas (“GHG”) emissions 33 percent below 2007 levels by 2020 and 
80 percent by 2050.  The OCP also includes a target to reduce energy use 10 percent below 2007 
levels by 2020.  The City already has a strong record of taking action on climate change.  The City 
reduced its overall greenhouse gas emissions by eight percent between 2007 and 2010, and by a 
further four percent between 2010 and 2015, despite 12 percent growth in population over that 
period of time.  

71. In January 2014, Council adopted the Community Energy and Emissions Plan (“CEEP”). The 
City has since implemented a wide range of GHG emission reduction initiatives targeting both 
corporate activities and city-wide (community) sources. Examples of the City’s initiatives that 
have reduced corporate and community GHG emissions include the following:

a. Land Use Planning: The CEEP is informed by the City Centre Area Plan (2009), 
enabling high-density development to be effectively supported by low-carbon 
rapid transit.  The CEEP is also congruent with city-wide OCP priorities for the 
redevelopment of neighbourhood centres and Arterial Road Development (i.e. 
along TransLink’s frequent transit network), reinforcing the land use –
transportation link.

b. Energy Efficient New Development: The City Centre Area Plan established a 
policy, in effect from 2009 to 2018, that new developments greater than 2000m2

achieve a LEED Silver-equivalent level of performance as a consideration of 
rezoning. In September 2014, Council adopted the City's Townhouse Energy 
Efficiency and Renewable Energy policy, in effect until 2018, which required that 
all new townhouse units resulting from rezoning applications be designed and built 
to achieve an "EnerGuide 82" energy efficiency performance rating or better, and 
comply with the BC Solar Hot Water ready regulation, or alternatively, connect to 
a renewable energy system.  In 2018, both policies were superseded by more 
stringent Energy Step Code requirements for new development (see below).  New 
detached homes are also required to meet the requirements of the BC Solar Hot 
Water Ready regulation.

c. Electric Vehicles: As of February 2019, the City has installed 10 public L2 EV 
charging ports at five different locations in Richmond, with the installation of 6 
additional ports (including 2 L3 ports and a sixth location) planned. A new City
requirement that 100% of new residential parking spaces be supplied with EV 
charging infrastructure is a North American first and an increasingly influential 
precedent for other local governments.
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d. Active Transportation and Walkability: Since 2010, the City has issued 
Building Permits for 4,773 new City Centre building units within a 5-minute walk 
of Canada Line stations (including 2,292 units near the planned station at Capstan 
Way), with many more to come. New transit shelters, crosswalks, bike lanes and 
other cycling facilities have been installed throughout the City to encourage low-
carbon active transportation. Between 2006 and 2016, the transit mode share for 
journey to work trips increased from 11.8% to 19.1%, and vehicle trips declined 
from 82.2% to 74.2%. The City has also supported the introduction and expansion 
of car-share services and is currently piloting a public bike-share system.    

e. Civic Buildings: New civic buildings have been built to LEED Gold levels of 
environmental performance, including the City Centre Community Centre, Fire 
Hall No.1 and the new Minoru Centre for Active Living, while Fire Hall #3 and 
the attached ambulance station are connected to the ADEU. The City reduced 
GHGs from City buildings by 25% between 2007 and 2017 by implementing 
energy efficiency and fuel-switching initiatives. Council has approved a target of 
reducing corporate GHG emissions to 65% below 2007 levels by 2020.

f. City Fleet: Through implementation of the City’s Green Fleet Action Plan, the 
City was the first local government to achieve an E3 Fleet8 “Platinum” rating.

g. Waste Diversion: The City achieved 78% diversion of organic wastes from single 
family homes in 2016, greatly reducing GHG emissions from anaerobic 
decomposition. Also in 2016, Council adopted the Demolition Waste and 
Recyclable Materials Bylaw. The City is aiming for 80% waste diversion by 2020.

h. BC Energy Step Code: From 2016 through to the present, the City has played a 
key role in both developing and implementing the Province’s new Energy Step 
Code (“ESC”), a new set of “better-than-code” energy efficiency standards 
available for voluntary adoption by local governments in British Columbia. The 
City became the first municipality in BC to announce its intent to begin 
stakeholder consultations on local adoption of the ESC. The City’s approach to 
ESC targets sets out differentiated Step Code targets that incent the use of “low-
carbon energy systems” including District Energy.

72. Another key initiative in the City’s plans to reduce GHG emissions is the implementation of its 
district energy utilities.  The CEEP identifies that buildings account for 64% of energy 
consumption in the City, and 43 percent of GHG emissions; residential developments especially 
are prime energy consumers in the community.  The City identified district energy utilities as a 
key component of sustainable energy systems that can be implemented in neighbourhoods 
undergoing redevelopment.  Some of the key environmental benefits of a district energy utility are:

a. Efficiency – district energy utilities can operate more efficiently than typical stand-
alone building mechanical systems, thereby reducing emissions and costs; and

b. Reduced GHG emissions through using renewable energy and waste energy sources –
district energy utilities can use renewable sources such as sewer heat recovery, 
geothermal, biomass, combined heat and power generation, and other technologies 
with the potential for very low emissions.  Moreover, district energy utilities can 

                                                     
8 E3 Fleet: “Energy, Environment, Excellence”: https://www.e3fleet.com/



- 16 –

6321393

capture and use waste heat from industrial, commercial and institutional use (i.e. ice 
surfaces and wastewater treatment plants).

73. The City’s district energy systems already provide more than 4.1 million square feet of residential 
and commercial floor space with energy efficient and cost-effective energy services. The ADEU 
uses a renewable geo-exchange system to provide heating and cooling for new buildings in the 
area, including the first Walmart in North America to be connected to a civic thermal energy 
utility, and Richmond Fire Hall #3. LIEC’s plan is to access the sewer heat resource of the 
Gilbert Road sanitary forcemain to generate energy for the OVDEU. To date the City’s district 
energy utilities have reduced over 4500 tonnes of GHG emissions with projections to reduce over 
350,000 tonnes annually if the all district energy initiatives are implemented. LIEC’s financial 
modeling is showing that this could be possible with the cost to customers below conventional 
energy cost.

74. These initiatives taken by the City, including its district energy utility, not only further the City’s 
greenhouse gas emission reduction targets, they also further the Province’s energy objectives set 
out in the Clean Energy Act, [SBC 2010] Chapter 22.  Section 2 of the Clean Energy Act provides 
that the following comprise British Columbia’s energy objectives:

[…]

(d) to use and foster the development in British Columbia of innovative technologies that support 
energy conservation and efficiency and the use of clean or renewable resources;

[…]

(g) to reduce BC greenhouse gas emissions

(i)  by 2012 and each subsequent calendar year to at least 6% less than the level of those 
emissions in 2007,

(ii) by 2016 and for each subsequent calendar year to at least 18% less than the level of 
those emissions in 2007,

(iii) by 2020 and for each subsequent calendar year to at least 33% less than the level of 
those emissions in 2007,

(iv) by 2050 and for each subsequent calendar year to at least 80% less than the level of 
those emissions in 2007, and

(v) by such other amounts as determined under the Greenhouse Gas Reduction Targets 
Act;

(h) to encourage the switching from one kind of energy source or use to another that decreases 
greenhouse gas emissions in British Columbia;

(i) to encourage communities to reduce greenhouse gas emissions and use energy efficiently;

(j) to reduce waste by encouraging the use of waste heat, biogas and biomass;

[…]
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75. In May 2018, the Province updated their GHG emissions reduction targets. In line with the 
recommendations of the Climate Leadership Team, the Province repealed the 2020 emission 
reduction target, and added the following new targets for 2030 and 2040:

 By 2030 and for each subsequent calendar year, BC greenhouse gas emissions will be at 
least 40% less than the level of those emissions in 2007; and

 By 2040 and for each subsequent calendar year, BC greenhouse gas emissions will be at 
least 60% less than the level of those emissions in 2007.

76. In December 2018, the Province released CleanBC, which is intended to serve both as a 
climate action strategy and an economic development plan. The key strategies articulated in the 
plan are to seek emission reductions from industry, the transportation sector, and from 
buildings and urban form.  Several of the measures outlined in the plan will provide new 
incentives that are supportive of the City’s existing climate action priorities.  New measures 
proposed in the plan include:

 Implementing a zero-emission vehicle mandate starting in 2025 (10% of new cars) that 
ramps up to 100% by 2040;

 Supporting investments in public EV charging;
 Gradually increasing minimum energy efficiency requirements in the BC Building 

Code, in line with Energy Step Code targets, so that all construction is net-zero energy 
ready by 2032;

 Adopting energy efficiency requirements for existing buildings by 2024;
 Providing incentives for high-efficiency low-carbon heat pumps in existing buildings;
 Requiring building energy labelling and reporting; and
 Achieving 95% diversion of organic wastes.

77. In October 2018, the Intergovernmental Panel in Climate Change (“IPCC”) approved the 
Special Report on Global Warming of 1.5°C. This report follows from Article 2 of the Paris 
Agreement, which states that: 

This Agreement … aims to strengthen the global response to the threat of climate 
change … by … holding the increase in the global average temperature to well 
below 2°C above pre-industrial levels and pursuing efforts to limit the 
temperature increase to 1.5°C above pre-industrial levels, recognizing that this 
would significantly reduce the risks and impacts of climate change…

78. On March 25, 2019, the City of Richmond joined a growing international movement by declaring 
a climate emergency.  This movement is a response to last fall’s warning from the IPCC that 
drastic action is needed immediately to offset the risks of accelerating global warming.  The 
implementation of municipal energy utility services is key for municipalities like Richmond to 
meet their climate action goals and GHG reduction targets. Council directed staff at this time to 
engage the community to gain their feedback and educate them about local climate impacts and 
solutions. As such, City staff have engaged over 1,000 residents to date to provide feedback at 
events and on line.

79. The City’s DEU, and its planned expansion, is a key tool to reduce carbon emissions in the City, 
and for the City to meet its GHG reduction targets.
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E. SUMMARY 

80. To summarize, the following are not considered a "public utility" as defined in section 1 of the 
UCA: 

a. A corporation, of which a municipality or regional district is the sole shareholder, that 
owns energy utility assets that are used in a municipal energy utility; 

b. A pa1tnership, of which a municipality or regional district is a partner, a limited 
partner or a general partner, that owns dish·ict energy utility assets used in a municipal 
energy utility; 

c. A person, corporation or partnership (regardless of ownership or control of such 
person, corporation or partnership) that owns energy utility assets that are used in a 
municipal energy utility; 

d. A person, corporation or pa1tnership (regardless of ownership or contrnl of such 
person, corporation or partnership) that operates energy utility assets that are (i) 
owned by a municipality, a regional district, a corporation of which a municipality or 
regional district is the sole shareholder, or a partnership of which a municipality or 
regional district is a partner, a limited partner or a general partner, and (ii) used in a 
municipal energy utility in that municipality or regional district; and 

e. A person, corporation or partnership (regardless of ownership or control of such 
person, corporation or partnership) that operates energy utility assets (regardless of 
who owns those assets) that are used in a municipal energy utility, 

provided that in all these instances: 

i) the municipality or regional district in which the energy utility assets are being used 
or the energy services are being provided: 

a. does not provide energy utility services outside its own boundaries; 

b. by bylaw has established the provision of energy services as a municipal service 
provided within its own boundaries; and 

c. by bylaw regulates and imposes requirements in relation to core aspects of the 
municipal energy utility, such as setting or approving the rates for the utility, 
and/or setting the terms and conditions for the use of such service; and 

ii) such corporation, paitnership or person is only excluded from the definition of 
"public utility" in the UCA to the extent services they provide, or assets they own, 
operate or maintain, are used in a municipal energy utility. 

All of which is respectfully submitted 

DA TED October 24, 2019 
Anthony Capuccin lo Iraci 
City Solicitor, City of Richmond 

6321393 
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APPENDIX 1

1. Applicable provision of the Utilities Commission Act, [RSBC 1996] Chapter 473, include:

Definitions

1 In this Act:

"public utility" means a person, or the person's lessee, trustee, receiver or liquidator, 
who owns or operates in British Columbia, equipment or facilities for

(a) the production, generation, storage, transmission, sale, delivery or 
provision of electricity, natural gas, steam or any other agent for the 
production of light, heat, cold or power to or for the public or a 
corporation for compensation, or

(b) the conveyance or transmission of information, messages or 
communications by guided or unguided electromagnetic waves, 
including systems of cable, microwave, optical fibre or radio
communications if that service is offered to the public for 
compensation,

but does not include

(c) a municipality or regional district in respect of services provided 
by the municipality or regional district within its own boundaries,

(d) a person not otherwise a public utility who provides the service or 
commodity only to the person or the person's employees or tenants, if 
the service or commodity is not resold to or used by others,

(e) a person not otherwise a public utility who is engaged in the 
petroleum industry or in the wellhead production of oil, natural gas 
or other natural petroleum substances,

(f) a person not otherwise a public utility who is engaged in the 
production of a geothermal resource, as defined in the Geothermal 
Resources Act, or

(g) a person, other than the authority, who enters into or is created 
by, under or in furtherance of an agreement designated under section 
12 (9) of the Hydro and Power Authority Act, in respect of anything 
done, owned or operated under or in relation to that agreement;

"service" includes

(a) the use and accommodation provided by a public utility,

(b) a product or commodity provided by a public utility, and

(c) the plant, equipment, apparatus, appliances, property and facilities 
employed by or in connection with a public utility in providing 
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service or a product or commodity for the purposes in which the 
public utility is engaged and for the use and accommodation of the 
public;

Commission not bound by precedent

75  The commission must make its decision on the merits and justice of the case, and is not 
bound to follow its own decisions.

Relationship with Local Government Act

121   (1) Nothing in or done under the Community Charter or the Local Government Act

(a) supersedes or impairs a power conferred on the commission or an authorization 
granted to a public utility, or

(b) relieves a person of an obligation imposed under this Act or the Gas Utility Act.

        (2) In this section, "authorization" means

(a) a certificate of public convenience and necessity issued under section 46,

(b) an exemption from the application of section 45 granted, with the advance 
approval of the minister responsible for the administration of the Hydro and Power 
Authority Act, by the commission under section 88, and

(c) an exemption from section 45 granted under section 22, only if the public 
utility meets the conditions prescribed by the Lieutenant Governor in Council.

(3) For the purposes of subsection (2) (c), the Lieutenant Governor in Council may 
prescribe different conditions for different public utilities or categories of public 
utilities.

2. Applicable provision of the Community Charter, [SBC 2003] Chapter 26, include:

Principles of municipal governance

1   (1) Municipalities and their councils are recognized as an order of government within their 
jurisdiction that

(a) is democratically elected, autonomous, responsible and accountable,

(b) is established and continued by the will of the residents of their communities, and

(c) provides for the municipal purposes of their communities.

(2) In relation to subsection (1), the Provincial government recognizes that municipalities 
require

(a) adequate powers and discretion to address existing and future community needs,
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(b) authority to determine the public interest of their communities, within a legislative 
framework that supports balance and certainty in relation to the differing interests of their 
communities,

(c) the ability to draw on financial and other resources that are adequate to support 
community needs,

(d) authority to determine the levels of municipal expenditures and taxation that are 
appropriate for their purposes, and

(e) authority to provide effective management and delivery of services in a manner that is 
responsive to community needs.

Purposes of Act

3  The purposes of this Act are to provide municipalities and their councils with

(a) a legal framework for the powers, duties and functions that are necessary to 
fulfill their purposes,

(b) the authority and discretion to address existing and future community needs, 
and

(c) the flexibility to determine the public interest of their communities and to 
respond to the different needs and changing circumstances of their communities.

Broad interpretation

4   (1) The powers conferred on municipalities and their councils under this Act or 
the Local Government Act must be interpreted broadly in accordance with the purposes of 
those Acts and in accordance with municipal purposes.

Municipal purposes

7  The purposes of a municipality include

(a) providing for good government of its community,

(b) providing for services, laws and other matters for community benefit,

(c) providing for stewardship of the public assets of its community, and

(d) fostering the economic, social and environmental well-being of its community.

Fundamental powers

8  (1) A municipality has the capacity, rights, powers and privileges of a natural person of 
full capacity.

(2) A municipality may provide any service that the council considers necessary or 
desirable, and may do this directly or through another public authority or another person or 
organization.
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(3) A council may, by bylaw, regulate, prohibit and impose requirements in relation to the 
following:

(a) municipal services;

(b) public places;

(c) trees;

(d) firecrackers, fireworks and explosives;

(e) bows and arrows, knives and other weapons not referred to in subsection (5);

(f) cemeteries, crematoriums, columbariums and mausoleums and the interment or 
other disposition of the dead;

(g) the health, safety or protection of persons or property in relation to matters 
referred to in section 63 [protection of persons and property];

(h) the protection and enhancement of the well-being of its community in relation 
to the matters referred to in section 64 [nuisances, disturbances and other 
objectionable situations];

(i) public health;

(j) protection of the natural environment;

(k) animals;

(l) buildings and other structures;

(m) the removal of soil and the deposit of soil or other material.

Authority to establish variations, terms and conditions

12   (1) A municipal bylaw under this Act may do one or more of the following:

(a) make different provisions for different areas, times, conditions or circumstances 
as described by bylaw;

(b) establish different classes of persons, places, activities, property or things;

(c) make different provisions, including exceptions, for different classes 
established under paragraph (b).

(2) A council may, in exercising its powers under section 8 (1) [natural person powers], 
establish any terms and conditions it considers appropriate.

Ownership of corporations

185   (1) A municipality may only
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(a) incorporate a corporation other than a society, or

(b) acquire shares in a corporation

with the approval of the inspector or as authorized by regulation.

Municipal fees

194   (1) A council may, by bylaw, impose a fee payable in respect of

(a) all or part of a service of the municipality,

(b) the use of municipal property, or

(c) the exercise of authority to regulate, prohibit or impose requirements.

Schedule Definitions and Rules of Interpretation

Definitions

1  In this Act and in a bylaw or resolution under this Act:

"public authority" means any of the following:

(a) the government of Canada, the government of British Columbia 

or the government of another province, or an agent of any of them;

(b) a local government body, educational body or health care body, 

as those terms are defined in the Freedom of Information and 

Protection of Privacy Act;

(c) a first nation;

(d) a body in another province or country that provides local 

government services;

(e) any other body prescribed by regulation as a public authority for 

the purposes of one or more provisions of this Act or the Local 

Government Act;

"service" means, in relation to a municipality, an activity, work or facility undertaken or 
provided by or on behalf of the municipality;

3. Applicable provision of the Freedom of Information and Protection of Privacy Act, [RSBC 1996] 
Chapter 165, include:

Schedule 1
Definitions

In this Act
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"local government body" means

(a) a municipality,
(b) [Repealed 2003-52-79.]
(c) a regional district,
(d) an improvement district as defined in the Local Government Act,
(e) a local area as defined in the Local Services Act,
(f) a greater board as defined in the Community Charter or any incorporated board 
that provides similar services and is incorporated by letters patent,
(g) a board of variance established under Division 15 of Part 14 of the Local 
Government Act or section 572 of the Vancouver Charter,
(h) the trust council, the executive committee, a local trust committee and the 
Islands Trust Conservancy, as these are defined in the Islands Trust Act,
(i) the Okanagan Basin Water Board,
(j) a water users' community as defined in section 1 (1) of the Water Users' 
Communities Act,
(k) the Okanagan-Kootenay Sterile Insect Release Board,
(l) a municipal police board established under section 23 of the Police Act,
(m) a library board as defined in the Library Act,
(n) any board, committee, commission, panel, agency or corporation that is created 
or owned by a body referred to in paragraphs (a) to (m) and all the members or 
officers of which are appointed or chosen by or under the authority of that body,
(o) a board of trustees established under section 37 of the Cremation, Interment 
and Funeral Services Act,
(p) the South Coast British Columbia Transportation Authority, or
(q) the Park Board referred to in section 485 of the Vancouver Charter;

4. Applicable provision of the Interpretation Act, [RSBC 1996] Chapter 238, include:

Definitions

1  In this Act, or in an enactment:

"Act" means an Act of the Legislature, whether referred to as a statute, code or by any 
other name, and, when referring to past legislation, includes an ordinance or 
proclamation made before 1871, that has the force of law;

"enactment" means an Act or a regulation or a portion of an Act or regulation;

"regulation" means a regulation, order, rule, form, tariff of costs or fees, proclamation, 
letters patent, commission, warrant, bylaw or other instrument enacted

(a)in execution of a power conferred under an Act, or

(b)by or under the authority of the Lieutenant Governor in Council,

but does not include an order of a court made in the course of an action or an 
order made by a public officer or administrative tribunal in a dispute between 2 or 
more persons;

     […]
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Application

2   (1)Every provision of this Act applies to every enactment, whether enacted before or 
after the commencement of this Act, unless a contrary intention appears in this Act or in 
the enactment.

(2)The provisions of this Act apply to this Act.

(3) Nothing in this Act excludes the application to an enactment of a rule of construction 
applicable to it and not inconsistent with this Act.

Expressions defined

29  In an enactment:

"person" includes a corporation, partnership or party, and the personal or other legal 
representatives of a person to whom the context can apply according to law;

Definitions in Community Charter and Local Government Act apply to other 
enactments

40   (1) So far as the terms defined can be applied, the definitions established by or 
applicable under the following apply to all enactments relating to municipal and regional 
district matters:

(a) the Schedule to the Community Charter;

(b) section 1 of the Schedule to the Local Government Act.

(2)As an exception, subsection (1) does not apply in relation to the definition of 
"municipality" in the Community Charter.

5. Applicable provision of the Local Government Act, [RSBC 2015] Chapter 1, include:

Purposes of official community plan

471   (1) An official community plan is a statement of objectives and policies to guide 
decisions on planning and land use management, within the area covered by the plan, 
respecting the purposes of local government.

(2) To the extent that it deals with these matters, an official community plan should work 
towards the purpose and goals referred to in section 428 [purpose of regional growth
strategy].

Bylaw to adopt official community plan

472   (1)A local government may, by bylaw, adopt one or more official community plans.

(2) An official community plan

(a) must be included in the adopting bylaw as a schedule, and
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(b) must designate the area covered by the plan.

Content and process requirements

473   (3) An official community plan must include targets for the reduction of greenhouse 
gas emissions in the area covered by the plan, and policies and actions of the local 
government proposed with respect to achieving those targets.
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Philippe Adrien, Emilia Berardi, Paul Philippe Adrien, Emilia Berardi, Paul
Creador, Lorenzo Abel Vasquez and Lindy Creador, Lorenzo Abel Vasquez et Lindy
Wagner on their own behalf and on behalf Wagner en leur propre nom et en celui des
of the other former employees of Rizzo & autres anciens employés de Rizzo & Rizzo
Rizzo Shoes Limited Appellants Shoes Limited Appelants

v. c.

Zittrer, Siblin & Associates, Inc., Trustees in Zittrer, Siblin & Associates, Inc., syndic de
Bankruptcy of the Estate of Rizzo & Rizzo faillite de Rizzo & Rizzo Shoes
Shoes Limited Respondent Limited Intimée

and et

The Ministry of Labour for the Province Le ministère du Travail de la province
of Ontario, Employment Standards d’Ontario, Direction des normes
Branch Party d’emploi Partie

INDEXED AS: RIZZO & RIZZO SHOES LTD. (RE) RÉPERTORIÉ: RIZZO & RIZZO SHOES LTD. (RE)

File No.: 24711. No du greffe: 24711.

1997: October 16; 1998: January 22. 1997: 16 octobre; 1998: 22 janvier.

Present: Gonthier, Cory, McLachlin, Iacobucci and Présents: Les juges Gonthier, Cory, McLachlin,
Major JJ. Iacobucci et Major.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE L’ONTARIO
ONTARIO

Employment law — Bankruptcy — Termination pay Employeur et employé — Faillite — Indemnités de
and severance available when employment terminated licenciement et de cessation d’emploi payables en cas
by the employer — Whether bankruptcy can be said to de licenciement par l’employeur — Faillite peut-elle
be termination by the employer — Employment Stan- être assimilée au licenciement par l’employeur? — Loi
dards Act, R.S.O. 1980, c. 137, ss. 7(5), 40(1), (7), 40a sur les normes d’emploi, L.R.O. 1980, ch. 137, art. 7(5),
— Employment Standards Amendment Act, 1981, S.O. 40(1), (7), 40a — Employment Standards Amendment
1981, c. 22, s. 2(3) — Bankruptcy Act, R.S.C., 1985, c. Act, 1981, L.O. 1981, ch. 22, art. 2(3) — Loi sur la fail-
B-3, s. 121(1) — Interpretation Act, R.S.O. 1990, c. I.11, lite, L.R.C. (1985), ch. B-3, art. 121(1) — Loi d’inter-
ss. 10, 17. prétation, L.R.O. 1990, ch. I.11, art. 10, 17.

A bankrupt firm’s employees lost their jobs when a Les employés d’une entreprise en faillite ont perdu
receiving order was made with respect to the firm’s leur emploi lorsqu’une ordonnance de séquestre a été
property. All wages, salaries, commissions and vacation rendue à l’égard des biens de l’entreprise. Tous les
pay were paid to the date of the receiving order. The salaires, les traitements, toutes les commissions et les
province’s Ministry of Labour audited the firm’s paies de vacances ont été versés jusqu’à la date de l’or-
records to determine if any outstanding termination or donnance de séquestre. Le ministère du Travail de la
severance pay was owing to former employees under province a vérifié les dossiers de l’entreprise pour déter-
the Employment Standards Act (“ESA”) and delivered a miner si des indemnités de licenciement ou de cessation
proof of claim to the Trustee. The Trustee disallowed d’emploi devaient encore être versées aux anciens
the claims on the ground that the bankruptcy of an employés en application de la Loi sur les normes d’em-
employer does not constitute dismissal from employ- ploi (la «LNE») et il a remis une preuve de réclamation
ment and accordingly creates no entitlement to sever- au syndic. Ce dernier a rejeté les réclamations pour le
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ance, termination or vacation pay under the ESA. The motif que la faillite d’un employeur ne constituant pas
Ministry successfully appealed to the Ontario Court un congédiement, aucun droit à une indemnité de cessa-
(General Division) but the Ontario Court of Appeal tion d’emploi, à une indemnité de licenciement ni à une
overturned that court’s ruling and restored the Trustee’s paie de vacances ne prenait naissance sous le régime de
decision. The Ministry sought leave to appeal from the la LNE. En appel, le ministère a eu gain de cause devant
Court of Appeal judgment but discontinued its applica- la Cour de l’Ontario (Division générale) mais la Cour
tion. Following the discontinuance of the appeal, the d’appel de l’Ontario a infirmé ce jugement et a rétabli la
Trustee paid a dividend to Rizzo’s creditors, thereby décision du syndic. Le ministère a demandé l’autorisa-
leaving significantly less funds in the estate. Subse- tion d’interjeter appel de l’arrêt de la Cour d’appel mais
quently, the appellants, five former employees of Rizzo, il s’est désisté. Après l’abandon de l’appel, le syndic a
moved to set aside the discontinuance, add themselves versé un dividende aux créanciers de Rizzo, réduisant de
as parties to the proceedings, and requested and were façon considérable l’actif. Par la suite, les appelants,
granted an order granting them leave to appeal. At issue cinq anciens employés de Rizzo, ont demandé et obtenu
here is whether the termination of employment caused l’annulation du désistement, l’obtention de la qualité de
by the bankruptcy of an employer give rise to a claim parties à l’instance et une ordonnance leur accordant
provable in bankruptcy for termination pay and sever- l’autorisation d’interjeter appel. En l’espèce, il s’agit de
ance pay in accordance with the provisions of the ESA. savoir si la cessation d’emploi résultant de la faillite de

l’employeur donne naissance à une réclamation prouva-
ble en matière de faillite en vue d’obtenir une indemnité
de licenciement et une indemnité de cessation d’emploi
conformément aux dispositions de la LNE.

Held: The appeal should be allowed. Arrêt: Le pourvoi est accueilli.

At the heart of this conflict is an issue of statutory Une question d’interprétation législative est au centre
interpretation. Although the plain language of ss. 40 and du présent litige. Bien que le libellé clair des art. 40 et
40a of the ESA suggests that termination pay and sever- 40a de la LNE donne à penser que les indemnités de
ance pay are payable only when the employer termi- licenciement et de cessation d’emploi doivent être ver-
nates the employment, statutory interpretation cannot be sées seulement lorsque l’employeur licencie l’employé,
founded on the wording of the legislation alone. The l’interprétation législative ne peut pas être fondée sur le
words of an Act are to be read in their entire context and seul libellé du texte de loi. Il faut lire les termes d’une
in their grammatical and ordinary sense harmoniously loi dans leur contexte global en suivant le sens ordinaire
with the scheme of the Act, the object of the Act, and et grammatical qui s’harmonise avec l’esprit de la loi,
the intention of Parliament. Moreover, s. 10 of Ontario’s l’objet de la loi et l’intention du législateur. Au surplus,
Interpretation Act provides that every Act “shall be l’art. 10 de la Loi d’interprétation ontarienne dispose
deemed to be remedial” and directs that every Act shall que les lois «sont réputées apporter une solution de
“receive such fair, large and liberal construction and droit» et qu’elles doivent «s’interpréter de la manière la
interpretation as will best ensure the attainment of the plus équitable et la plus large qui soit pour garantir la
object of the Act according to its true intent, meaning réalisation de leur objet selon leurs sens, intention et
and spirit”. esprit véritables».

The objects of the ESA and of the termination and L’objet de la LNE et des dispositions relatives à l’in-
severance pay provisions themselves are broadly pre- demnité de licenciement et à l’indemnité de cessation
mised upon the need to protect employees. Finding d’emploi elles-mêmes repose de manière générale sur la
ss. 40 and 40a to be inapplicable in bankruptcy situa- nécessité de protéger les employés. Conclure que les
tions is incompatible with both the object of the ESA art. 40 et 40a sont inapplicables en cas de faillite est
and the termination and severance pay provisions. The incompatible tant avec l’objet de la LNE qu’avec les dis-
legislature does not intend to produce absurd conse- positions relatives aux indemnités de licenciement et de
quences and such a consequence would result if employ- cessation d’emploi. Le législateur ne peut avoir voulu
ees dismissed before the bankruptcy were to be entitled des conséquences absurdes mais c’est le résultat auquel
to these benefits while those dismissed after a bank- on arriverait si les employés congédiés avant la faillite
ruptcy would not be so entitled. A distinction would be avaient droit à ces avantages mais pas les employés con-
made between employees merely on the basis of the gédiés après la faillite. Une distinction serait établie
timing of their dismissal and such a result would arbi- entre les employés sur la seule base de la date de leur
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trarily deprive some of a means to cope with economic congédiement et un tel résultat les priverait arbitraire-
dislocation. ment de certains des moyens dont ils disposent pour

faire face à un bouleversement économique.

The use of legislative history as a tool for determin- Le recours à l’historique législatif pour déterminer
ing the intention of the legislature is an entirely appro- l’intention du législateur est tout à fait approprié. En
priate exercise. Section 2(3) of the Employment Stan- vertu du par. 2(3) de l’Employment Standards
dards Amendment Act, 1981 exempted from severance Amendment Act, 1981, étaient exemptés de l’obligation
pay obligations employers who became bankrupt and de verser des indemnités de cessation d’emploi, les
lost control of their assets between the coming into employeurs qui avaient fait faillite et avaient perdu la
force of the amendment and its receipt of royal assent. maı̂trise de leurs biens entre le moment où les modifica-
Section 2(3) necessarily implies that the severance pay tions sont entrées en vigueur et celui où elles ont reçu la
obligation does in fact extend to bankrupt employers. If sanction royale. Le paragraphe 2(3) implique nécessai-
this were not the case, no readily apparent purpose rement que les employeurs en faillite sont assujettis à
would be served by this transitional provision. Further, l’obligation de verser une indemnité de cessation d’em-
since the ESA is benefits-conferring legislation, it ought ploi. Si tel n’était pas le cas, cette disposition transitoire
to be interpreted in a broad and generous manner. Any semblerait ne poursuivre aucune fin. En outre, comme la
doubt arising from difficulties of language should be LNE est une loi conférant des avantages, elle doit être
resolved in favour of the claimant. interprétée de façon libérale et généreuse. Tout doute

découlant de l’ambiguı̈té des textes doit se résoudre en
faveur du demandeur.

When the express words of ss. 40 and 40a are Lorsque les mots exprès employés aux art. 40 et 40a
examined in their entire context, the words “terminated sont examinés dans leur contexte global, les termes
by an employer” must be interpreted to include termina- «l’employeur licencie» doivent être interprétés de
tion resulting from the bankruptcy of the employer. The manière à inclure la cessation d’emploi résultant de la
impetus behind the termination of employment has no faillite de l’employeur. Les raisons qui motivent la ces-
bearing upon the ability of the dismissed employee to sation d’emploi n’ont aucun rapport avec la capacité de
cope with the sudden economic dislocation caused by l’employé congédié de faire face au bouleversement
unemployment. As all dismissed employees are equally économique soudain causé par le chômage. Comme tous
in need of the protections provided by the ESA, any dis- les employés congédiés ont également besoin des pro-
tinction between employees whose termination resulted tections prévues par la LNE, toute distinction établie
from the bankruptcy of their employer and those who entre les employés qui perdent leur emploi en raison de
have been terminated for some other reason would be la faillite de leur employeur et ceux qui sont licenciés
arbitrary and inequitable. Such an interpretation would pour quelque autre raison serait arbitraire et inéquitable.
defeat the true meaning, intent and spirit of the ESA. Une telle interprétation irait à l’encontre des sens, inten-
Termination as a result of an employer’s bankruptcy tion et esprit véritables de la LNE. La cessation d’emploi
therefore does give rise to an unsecured claim provable résultant de la faillite de l’employeur donne effective-
in bankruptcy pursuant to s. 121 of the Bankruptcy Act ment naissance à une réclamation non garantie prouva-
for termination and severance pay in accordance with ble en matière de faillite au sens de l’art. 121 de la LF
ss. 40 and 40a of the ESA. It was not necessary to en vue d’obtenir une indemnité de licenciement et une
address the applicability of s. 7(5) of the ESA. indemnité de cessation d’emploi en conformité avec les

art. 40 et 40a de la LNE. Il était inutile d’examiner la
question de l’applicabilité du par. 7(5) de la LNE.
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Canada (Attorney General), [1988] 1 S.C.R. 513; Brit- R.C.S. 2; Hills c. Canada (Procureur général), [1988] 1
ish Columbia (Director of Employment Standards) v. R.C.S. 513; British Columbia (Director of Employment
Eland Distributors Ltd. (Trustee of) (1996), 40 C.B.R. Standards) c. Eland Distributors Ltd. (Trustee of)
(3d) 25; R. v. Z. (D.A.), [1992] 2 S.C.R. 1025. (1996), 40 C.B.R. (3d) 25; R. c. Z. (D.A.), [1992] 2

R.C.S. 1025.

Statutes and Regulations Cited Lois et règlements cités
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Irwin Law, 1997. Irwin Law, 1997.

APPEAL from a judgment of the Ontario Court POURVOI contre un arrêt de la Cour d’appel de
of Appeal (1995), 22 O.R. (3d) 385, 80 O.A.C. l’Ontario (1995), 22 O.R. (3d) 385, 80 O.A.C. 201,
201, 30 C.B.R. (3d) 1, 9 C.C.E.L. (2d) 264, 95 30 C.B.R. (3d) 1, 9 C.C.E.L. (2d) 264, 95 C.L.L.C.
C.L.L.C. ¶210-020, [1995] O.J. No. 586 (QL), ¶210-020, [1995] O.J. no 586 (QL), qui a infirmé
reversing a judgment of the Ontario Court (Gen- un jugement de la Cour de l’Ontario (Division
eral Division) (1991), 6 O.R. (3d) 441, 11 C.B.R. générale) (1991), 6 O.R. (3d) 441, 11 C.B.R. (3d)
(3d) 246, 92 C.L.L.C. ¶14,013, ruling that the 246, 92 C.L.L.C. ¶14,013, statuant que le ministère
Ministry of Labour could prove claims on behalf du Travail pouvait prouver des réclamations au
of employees of the bankrupt. Appeal allowed. nom des employés de l’entreprise en faillite. Pour-

voi accueilli.

Steven M. Barrett and Kathleen Martin, for the Steven M. Barrett et Kathleen Martin, pour les
appellants. appelants.

Raymond M. Slattery, for the respondent. Raymond M. Slattery, pour l’intimée.

David Vickers, for the Ministry of Labour for David Vickers, pour le ministère du Travail de la
the Province of Ontario, Employment Standards province d’Ontario, Direction des normes d’em-
Branch. ploi. 

The judgment of the Court was delivered by Version française du jugement de la Cour rendu
par

IACOBUCCI J. — This is an appeal by the former 1LE JUGE IACOBUCCI — Il s’agit d’un pourvoi
employees of a now bankrupt employer from an interjeté par les anciens employés d’un employeur
order disallowing their claims for termination pay maintenant en faillite contre une ordonnance qui a
(including vacation pay thereon) and severance rejeté les réclamations qu’ils ont présentées en vue
pay. The case turns on an issue of statutory inter- d’obtenir une indemnité de licenciement (y com-
pretation. Specifically, the appeal decides whether, pris la paie de vacances) et une indemnité de ces-
under the relevant legislation in effect at the time sation d’emploi. Le litige porte sur une question
of the bankruptcy, employees are entitled to claim d’interprétation législative. Tout particulièrement,
termination and severance payments where their le pourvoi tranche la question de savoir si, en vertu
employment has been terminated by reason of their des dispositions législatives pertinentes en vigueur
employer’s bankruptcy. à l’époque de la faillite, les employés ont le droit

de réclamer une indemnité de licenciement et une
indemnité de cessation d’emploi lorsque la cessa-
tion d’emploi résulte de la faillite de leur
employeur.

1. Facts 1. Les faits

Prior to its bankruptcy, Rizzo & Rizzo Shoes 2Avant sa faillite, la société Rizzo & Rizzo Shoes
Limited (“Rizzo”) owned and operated a chain of Limited («Rizzo») possédait et exploitait au
retail shoe stores across Canada. Approximately 65 Canada une chaı̂ne de magasins de vente au détail
percent of those stores were located in Ontario. On de chaussures. Environ 65 pour 100 de ces maga-
April 13, 1989, a petition in bankruptcy was filed sins étaient situés en Ontario. Le 13 avril 1989,
against the chain. The following day, a receiving une pétition en faillite a été présentée contre la
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order was made on consent in respect of Rizzo’s chaı̂ne de magasins. Le lendemain, une ordon-
property. Upon the making of that order, the nance de séquestre a été rendue sur consentement à
employment of Rizzo’s employees came to an end. l’égard des biens de Rizzo. Au prononcé de l’or-

donnance, les employés de Rizzo ont perdu leur
emploi.

Pursuant to the receiving order, the respondent,3 Conformément à l’ordonnance de séquestre,
Zittrer, Siblin & Associates, Inc. (the “Trustee”) l’intimée, Zittrer, Siblin & Associates, Inc. (le
was appointed as trustee in bankruptcy of Rizzo’s «syndic») a été nommée syndic de faillite de l’actif
estate. The Bank of Nova Scotia privately de Rizzo. La Banque de Nouvelle-Écosse a nommé
appointed Peat Marwick Limited (“PML”) as Peat Marwick Limitée («PML») comme adminis-
receiver and manager. By the end of July 1989, trateur séquestre. Dès la fin de juillet 1989, PML
PML had liquidated Rizzo’s property and assets avait liquidé les biens de Rizzo et fermé les maga-
and closed the stores. PML paid all wages, sala- sins. PML a versé tous les salaires, les traitements,
ries, commissions and vacation pay that had been toutes les commissions et les paies de vacances qui
earned by Rizzo’s employees up to the date on avaient été gagnés par les employés de Rizzo jus-
which the receiving order was made. qu’à la date à laquelle l’ordonnance de séquestre a

été rendue.

In November 1989, the Ministry of Labour for4 En novembre 1989, le ministère du Travail de la
the Province of Ontario, Employment Standards province d’Ontario, Direction des normes d’em-
Branch (the “Ministry”) audited Rizzo’s records to ploi (le «ministère») a vérifié les dossiers de Rizzo
determine if there was any outstanding termination afin de déterminer si des indemnités de licencie-
or severance pay owing to former employees ment ou de cessation d’emploi devaient encore être
under the Employment Standards Act, R.S.O. 1980, versées aux anciens employés en application de la
c. 137, as amended (the “ESA”). On August 23, Loi sur les normes d’emploi, L.R.O. 1980, ch. 137
1990, the Ministry delivered a proof of claim to et ses modifications (la «LNE»). Le 23 août 1990,
the respondent Trustee on behalf of the former au nom des anciens employés de Rizzo, le minis-
employees of Rizzo for termination pay and vaca- tère a remis au syndic intimé une preuve de récla-
tion pay thereon in the amount of approximately mation pour des indemnités de licenciement et des
$2.6 million and for severance pay totalling paies de vacances (environ 2,6 millions de dollars)
$14,215. The Trustee disallowed the claims, issu- et pour des indemnités de cessation d’emploi
ing a Notice of Disallowance on January 28, 1991. (14 215 $). Le syndic a rejeté les réclamations et a
For the purposes of this appeal, the relevant donné avis du rejet le 28 janvier 1991. Aux fins du
ground for disallowing the claim was the Trustee’s présent pourvoi, les réclamations ont été rejetées
opinion that the bankruptcy of an employer does parce que le syndic était d’avis que la faillite d’un
not constitute a dismissal from employment and employeur ne constituant pas un congédiement,
thus, no entitlement to severance, termination or aucun droit à une indemnité de cessation d’emploi,
vacation pay is created under the ESA. à une indemnité de licenciement ni à une paie de

vacances ne prenait naissance sous le régime de la
LNE.

The Ministry appealed the Trustee’s decision to5 Le ministère a interjeté appel de la décision du
the Ontario Court (General Division) which syndic devant la Cour de l’Ontario (Division géné-
reversed the Trustee’s disallowance and allowed rale) laquelle a infirmé la décision du syndic et a
the claims as unsecured claims provable in bank- admis les réclamations en tant que réclamations
ruptcy. On appeal, the Ontario Court of Appeal non garanties prouvables en matière de faillite. En
overturned the trial court’s ruling and restored the appel, la Cour d’appel de l’Ontario a cassé le juge-
decision of the Trustee. The Ministry sought leave ment de la cour de première instance et rétabli la
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to appeal from the Court of Appeal judgment, but décision du syndic. Le ministère a demandé l’auto-
discontinued its application on August 30, 1993. risation d’en appeler de l’arrêt de la Cour d’appel,
Following the discontinuance of the appeal, the mais il s’est désisté le 30 août 1993. Après l’aban-
Trustee paid a dividend to Rizzo’s creditors, don de l’appel, le syndic a versé un dividende aux
thereby leaving significantly less funds in the créanciers de Rizzo, réduisant de façon considéra-
estate. Subsequently, the appellants, five former ble l’actif. Par la suite, les appelants, cinq anciens
employees of Rizzo, moved to set aside the discon- employés de Rizzo, ont demandé l’annulation du
tinuance, add themselves as parties to the proceed- désistement, l’obtention de la qualité de parties à
ings, and requested an order granting them leave to l’instance et une ordonnance leur accordant l’auto-
appeal. This Court’s order granting those applica- risation d’interjeter appel. L’ordonnance de notre
tions was issued on December 5, 1996. Cour faisant droit à ces demandes a été rendue le

5 décembre 1996.

2. Relevant Statutory Provisions 2. Les dispositions législatives pertinentes

The relevant versions of the Bankruptcy Act 6Aux fins du présent pourvoi, les versions perti-
(now the Bankruptcy and Insolvency Act) and the nentes de la Loi sur la faillite (maintenant la Loi
Employment Standards Act for the purposes of this sur la faillite et l’insolvabilité) et de la Loi sur les
appeal are R.S.C., 1985, c. B-3 (the “BA”), and normes d’emploi sont respectivement les sui-
R.S.O. 1980, c. 137, as amended to April 14, 1989 vantes: L.R.C. (1985), ch. B-3 (la «LF») et L.R.O.
(the “ESA”) respectively. 1980, ch. 137 et ses modifications au 14 avril 1989

(la «LNE»).

Employment Standards Act, R.S.O. 1980, c. 137, as Loi sur les normes d’emploi, L.R.O. 1980, ch. 137
amended: et ses modifications:

7. — 7 . . .

(5) Every contract of employment shall be deemed to (5) Tout contrat de travail est réputé comprendre la
include the following provision: disposition suivante:

All severance pay and termination pay become paya- L’indemnité de cessation d’emploi et l’indemnité de
ble and shall be paid by the employer to the employee licenciement deviennent exigibles et sont payées par
in two weekly instalments beginning with the first l’employeur à l’employé en deux versements hebdo-
full week following termination of employment and madaires à compter de la première semaine complète
shall be allocated to such weeks accordingly. This suivant la cessation d’emploi, et sont réparties sur ces
provision does not apply to severance pay if the semaines en conséquence. La présente disposition ne
employee has elected to maintain a right of recall as s’applique pas à l’indemnité de cessation d’emploi si
provided in subsection 40a (7) of the Employment l’employé a choisi de maintenir son droit d’être rap-
Standards Act. pelé, comme le prévoit le paragraphe 40a (7) de la Loi

sur les normes d’emploi.

40. — (1) No employer shall terminate the employ- 40 (1) Aucun employeur ne doit licencier un employé
ment of an employee who has been employed for three qui travaille pour lui depuis trois mois ou plus à moins
months or more unless the employee gives, de lui donner:

(a) one weeks notice in writing to the employee if his or a) un préavis écrit d’une semaine si sa période d’emploi
her period of employment is less than one year; est inférieure à un an;

(b) two weeks notice in writing to the employee if his b) un préavis écrit de deux semaines si sa période d’em-
or her period of employment is one year or more but ploi est d’un an ou plus mais de moins de trois ans;
less than three years;
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(c) three weeks notice in writing to the employee if his c) un préavis écrit de trois semaines si sa période d’em-
or her period of employment is three years or more ploi est de trois ans ou plus mais de moins de quatre
but less than four years; ans;

(d) four weeks notice in writing to the employee if his d) un préavis écrit de quatre semaines si sa période
or her period of employment is four years or more d’emploi est de quatre ans ou plus mais de moins de
but less than five years; cinq ans;

(e) five weeks notice in writing to the employee if his e) un préavis écrit de cinq semaines si sa période d’em-
or her period of employment is five years or more ploi est de cinq ans ou plus mais de moins de six ans;
but less than six years;

(f) six weeks notice in writing to the employee if his or f) un préavis écrit de six semaines si sa période d’em-
her period of employment is six years or more but ploi est de six ans ou plus mais de moins de sept ans;
less than seven years;

(g) seven weeks notice in writing to the employee if his g) un préavis écrit de sept semaines si sa période d’em-
or her period of employment is seven years or more ploi est de sept ans ou plus mais de moins de huit
but less than eight years; ans;

(h) eight weeks notice in writing to the employee if his h) un préavis écrit de huit semaines si sa période d’em-
or her period of employment is eight years or more, ploi est de huit ans ou plus,

and such notice has expired. et avant le terme de la période de ce préavis.

. . . . . .

(7) Where the employment of an employee is termi- (7) Si un employé est licencié contrairement au pré-
nated contrary to this section, sent article:

(a) the employer shall pay termination pay in an a) l’employeur lui verse une indemnité de licenciement
amount equal to the wages that the employee would égale au salaire que l’employé aurait eu le droit de
have been entitled to receive at his regular rate for a recevoir à son taux normal pour une semaine nor-
regular non-overtime work week for the period of male de travail sans heures supplémentaires pendant
notice prescribed by subsection (1) or (2), and any la période de préavis fixée par le paragraphe (1) ou
wages to which he is entitled; (2), de même que tout salaire auquel il a droit;

. . . . . .

40a . . .  40a . . .

(1a) Where, [TRADUCTION] (1a) L’employeur verse une indemnité
de cessation d’emploi à chaque employé licencié qui a
travaillé pour lui pendant cinq ans ou plus si, selon le
cas:

(a) fifty or more employees have their employment ter- a) l’employeur licencie cinquante employés ou plus au
minated by an employer in a period of six months or cours d’une période de six mois ou moins et que les
less and the terminations are caused by the perma- licenciements résultent de l’interruption permanente
nent discontinuance of all or part of the business of de l’ensemble ou d’une partie des activités de l’em-
the employer at an establishment; or ployeur à un établissement;

(b) one or more employees have their employment ter- b) l’employeur dont la masse salariale est de 2,5 mil-
minated by an employer with a payroll of $2.5 mil- lions de dollars ou plus licencie un ou plusieurs
lion or more, employés.

the employer shall pay severance pay to each employee
whose employment has been terminated and who has
been employed by the employer for five or more years.
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Employment Standards Amendment Act, 1981, Employment Standards Amendment Act, 1981,
S.O. 1981, c. 22 L.O. 1981, ch. 22

[TRADUCTION]

2. — (1) Part XII of the said Act is amended by adding 2. (1) La partie XII de la loi est modifiée par adjonction
thereto the following section: de l’article suivant:

. . . . . .

(3) Section 40a of the said Act does not apply to an (3) L’article 40a de la loi ne s’applique pas à l’em-
employer who became a bankrupt or an insolvent ployeur qui a fait faillite ou est devenu insolva-
person within the meaning of the Bankruptcy Act ble au sens de la Loi sur la faillite (Canada) et
(Canada) and whose assets have been distributed dont les biens ont été distribués à ses créanciers
among his creditors or to an employer whose ou à l’employeur dont la proposition au sens de
proposal within the meaning of the Bankruptcy la Loi sur la faillite (Canada) a été acceptée par
Act (Canada) has been accepted by his creditors ses créanciers pendant la période qui commence
in the period from and including the 1st day of le 1er janvier 1981 et se termine le jour précédant
January, 1981, to and including the day immedi- immédiatement celui où la présente loi a reçu la
ately before the day this Act receives Royal sanction royale inclusivement.
Assent.

Bankruptcy Act, R.S.C., 1985, c. B-3 Loi sur la faillite, L.R.C. (1985), ch. B-3

121. (1) All debts and liabilities, present or future, to 121. (1) Toutes créances et tous engagements, pré-
which the bankrupt is subject at the date of the bank- sents ou futurs, auxquels le failli est assujetti à la date de
ruptcy or to which he may become subject before his la faillite, ou auxquels il peut devenir assujetti avant sa
discharge by reason of any obligation incurred before libération, en raison d’une obligation contractée anté-
the date of the bankruptcy shall be deemed to be claims rieurement à la date de la faillite, sont réputés des récla-
provable in proceedings under this Act. mations prouvables dans des procédures entamées en

vertu de la présente loi.

Interpretation Act, R.S.O. 1990, c. I.11 Loi d’interprétation, L.R.O. 1990, ch. I.11

 10. Every Act shall be deemed to be remedial, 10 Les lois sont réputées apporter une solution de
whether its immediate purport is to direct the doing of droit, qu’elles aient pour objet immédiat d’ordonner
anything that the Legislature deems to be for the public l’accomplissement d’un acte que la Législature estime
good or to prevent or punish the doing of any thing that être dans l’intérêt public ou d’empêcher ou de punir
it deems to be contrary to the public good, and shall l’accomplissement d’un acte qui lui paraı̂t contraire à
accordingly receive such fair, large and liberal construc- l’intérêt public. Elles doivent par conséquent s’interpré-
tion and interpretation as will best ensure the attainment ter de la manière la plus équitable et la plus large qui
of the object of the Act according to its true intent, soit pour garantir la réalisation de leur objet selon leurs
meaning and spirit. sens, intention et esprit véritables.

. . . . . .

 17. The repeal or amendment of an Act shall be 17 L’abrogation ou la modification d’une loi n’est pas
deemed not to be or to involve any declaration as to the réputée constituer ou impliquer une déclaration portant
previous state of the law. sur l’état antérieur du droit.

3. Judicial History 3. L’historique judiciaire

A. Ontario Court (General Division) (1991), 6 A. La Cour de l’Ontario (Division générale)
O.R. (3d) 441 (1991), 6 O.R. (3d) 441
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Having disposed of several issues which do not7 Après avoir tranché plusieurs points non sou-
arise on this appeal, Farley J. turned to the ques- levés dans le présent pourvoi, le juge Farley est
tion of whether termination pay and severance pay passé à la question de savoir si l’indemnité de
are provable claims under the BA. Relying on licenciement et l’indemnité de cessation d’emploi
U.F.C.W., Loc. 617P v. Royal Dressed Meats Inc. sont des réclamations prouvables en application de
(Trustee of) (1989), 76 C.B.R. (N.S.) 86 (Ont. S.C. la LF. S’appuyant sur la décision U.F.C.W.,
in Bankruptcy), he found that it is clear that claims Loc. 617P c. Royal Dressed Meats Inc. (Trustee of)
for termination and severance pay are provable in (1989), 76 C.B.R. (N.S.) 86 (C.S. Ont. en matière
bankruptcy where the statutory obligation to pro- de faillite), il a conclu que manifestement, l’in-
vide such payments arose prior to the bankruptcy. demnité de licenciement et l’indemnité de cessa-
Accordingly, he reasoned that the essential matter tion d’emploi sont prouvables en matière de faillite
to be resolved in the case at bar was whether bank- lorsque l’obligation légale d’effectuer ces verse-
ruptcy acted as a termination of employment ments a pris naissance avant la faillite. Par consé-
thereby triggering the termination and severance quent, il a estimé que le point essentiel à résoudre
pay provisions of the ESA such that liability for en l’espèce était de savoir si la faillite était assimi-
such payments would arise on bankruptcy as well. lable au licenciement et entraı̂nait l’application des

dispositions relatives à l’indemnité de licenciement
et à l’indemnité de cessation d’emploi de la LNE
de manière que l’obligation de verser ces indem-
nités prenne naissance également au moment de la
faillite.

In addressing this question, Farley J. began by8 Le juge Farley a abordé cette question en faisant
noting that the object and intent of the ESA is to remarquer que l’objet et l’intention de la LNE
provide minimum employment standards and to étaient d’établir des normes minimales d’emploi et
benefit and protect the interests of employees. de favoriser et protéger les intérêts des employés.
Thus, he concluded that the ESA is remedial legis- Il a donc conclu que la LNE visait à apporter une
lation and as such it should be interpreted in a fair, solution de droit et devait dès lors être interprétée
large and liberal manner to ensure that its object is de manière équitable et large afin de garantir la
attained according to its true meaning, spirit and réalisation de son objet selon ses sens, intention et
intent. esprit véritables.

Farley J. then held that denying employees in9 Le juge Farley a ensuite décidé que priver les
this case the right to claim termination and sever- employés en l’espèce du droit de réclamer une
ance pay would lead to the arbitrary and unfair indemnité de licenciement et une indemnité de
result that an employee whose employment is ter- cessation d’emploi aurait pour conséquence injuste
minated just prior to a bankruptcy would be enti- et arbitraire que l’employé licencié juste avant la
tled to termination and severance pay, whereas one faillite aurait droit à une indemnité de licenciement
whose employment is terminated by the bank- et à une indemnité de cessation d’emploi, alors que
ruptcy itself would not have that right. This result, celui qui a perdu son emploi en raison de la faillite
he stated, would defeat the intended working of elle-même n’y aurait pas droit. Ce résultat, a-t-il
the ESA. dit, irait à l’encontre du but visé par la loi.

Farley J. saw no reason why the claims of the10 Le juge Farley ne voyait pas pourquoi les récla-
employees in the present case would not generally mations des employés en l’espèce ne seraient pas
be contemplated as wages or other claims under généralement considérées comme des réclamations
the BA. He emphasized that the former employees concernant les salaires ou comme d’autres récla-
in the case at bar had not alleged that termination mations présentées en application de la LF. Il a
pay and severance pay should receive a priority in souligné que les anciens employés en l’espèce
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the distribution of the estate, but merely that they n’avaient pas soutenu que les indemnités de licen-
are provable (unsecured and unpreferred) claims in ciement et de cessation d’emploi devaient être
a bankruptcy. For this reason, he found it inappro- prioritaires dans la distribution de l’actif, mais tout
priate to make reference to authorities whose focus simplement qu’elles étaient des réclamations prou-
was the interpretation of priority provisions in vables en matière de faillite (non garanties et non
the BA. privilégiées). Pour ce motif, il a conclu qu’il ne

convenait pas d’invoquer la jurisprudence et la
doctrine portant sur l’interprétation des disposi-
tions relatives à la priorité de la LF.

Even if bankruptcy does not terminate the 11Même si la faillite ne met pas fin à la relation
employment relationship so as to trigger the ESA entre l’employeur et l’employé de façon à faire
termination and severance pay provisions, Farley jouer les dispositions relatives aux indemnités de
J. was of the view that the employees in the instant licenciement et de cessation d’emploi de la LNF, le
case would nevertheless be entitled to such pay- juge Farley était d’avis que les employés en l’es-
ments as these were liabilities incurred prior to the pèce avaient néanmoins droit à ces indemnités, car
date of the bankruptcy by virtue of s. 7(5) of the il s’agissait d’engagements contractés avant la date
ESA. He found that s. 7(5) deems every employ- de la faillite conformément au par. 7(5) de la LNE.
ment contract to include a provision to provide ter- Il a conclu d’une part qu’aux termes du par. 7(5),
mination and severance pay following the termina- tout contrat de travail est réputé comprendre une
tion of employment and concluded that a disposition prévoyant le versement d’une indem-
contingent obligation is thereby created for a bank- nité de licenciement et d’une indemnité de cessa-
rupt employer to make such payments from the tion d’emploi au moment de la cessation d’emploi
outset of the relationship, long before the bank- et d’autre part que l’employeur en faillite est assu-
ruptcy. jetti à l’obligation conditionnelle de verser ces

indemnités depuis le début de la relation entre
l’employeur et l’employé, soit bien avant la fail-
lite.

Farley J. also considered s. 2(3) of the Employ- 12Le juge Farley a également examiné le par. 2(3)
ment Standards Amendment Act, 1981, S.O. 1981, de l’Employment Standards Amendment Act, 1981,
c. 22 (the “ESAA”), which is a transitional provi- L.O. 1981, ch. 22 («l’ESAA»), qui est une disposi-
sion that exempted certain bankrupt employers tion transitoire exemptant certains employeurs en
from the newly introduced severance pay obliga- faillite des nouvelles obligations relatives au paie-
tions until the amendments received royal assent. ment de l’indemnité de cessation d’emploi jusqu’à
He was of the view that this provision would not ce que les modifications aient reçu la sanction
have been necessary if the obligations of employ- royale. Il était d’avis que cette disposition n’aurait
ers upon termination of employment had not been pas été nécessaire si le législateur n’avait pas voulu
intended to apply to bankrupt employers under the que les obligations auxquelles sont tenus les
ESA. Farley J. concluded that the claim by Rizzo’s employeurs au moment d’un licenciement s’appli-
former employees for termination pay and sever- quent aux employeurs en faillite en vertu de la
ance pay could be provided as unsecured and LNE. Le juge Farley a conclu que la réclamation
unpreferred debts in a bankruptcy. Accordingly, he présentée par les anciens employés de Rizzo en
allowed the appeal from the decision of the vue d’obtenir des indemnités de licenciement et de
Trustee. cessation d’emploi pouvait être traitée comme une

créance non garantie et non privilégiée dans une
faillite. Par conséquent, il a accueilli l’appel formé
contre la décision du syndic.
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B. Ontario Court of Appeal (1995), 22 O.R. (3d) B. La Cour d’appel de l’Ontario (1995), 22 O.R.
385 (3d) 385

Austin J.A., writing for a unanimous court,13 Au nom d’une cour unanime, le juge Austin a
began his analysis of the principal issue in this commencé son analyse de la question principale du
appeal by focussing upon the language of the ter- présent pourvoi en s’arrêtant sur le libellé des dis-
mination pay and severance pay provisions of the positions relatives à l’indemnité de licenciement et
ESA. He noted, at p. 390, that the termination pay à l’indemnité de cessation d’emploi de la LNE. Il a
provisions use phrases such as “[n]o employer noté, à la p. 390, que les dispositions relatives à
shall terminate the employment of an employee” l’indemnité de licenciement utilisent des expres-
(s. 40(1)), “the notice required by an employer to sions comme «[a]ucun employeur ne doit licencier
terminate the employment” (s. 40(2)), and “[a]n un employé» (par. 40(1)), «le préavis qu’un
employer who has terminated or who proposes to employeur donne pour licencier» (par. 40(2)) et les
terminate the employment of employees” «employés qu’un employeur a licenciés ou se pro-
(s. 40(5)). Turning to severance pay, he quoted pose de licencier» (par. 40(5)). Passant à l’indem-
s. 40a(1)(a) (at p. 391) which includes the phrase nité de cessation d’emploi, il a cité l’al. 40a(1)a), à
“employees have their employment terminated by la p. 391, lequel contient l’expression «l’em-
an employer”. Austin J.A. concluded that this lan- ployeur licencie cinquante employés». Le juge
guage limits the obligation to provide termination Austin a conclu que ce libellé limite l’obligation
and severance pay to situations in which the d’accorder une indemnité de licenciement et une
employer terminates the employment. The opera- indemnité de cessation d’emploi aux cas où l’em-
tion of the ESA, he stated, is not triggered by the ployeur licencie des employés. Selon lui, la cessa-
termination of employment resulting from an act tion d’emploi résultant de l’effet de la loi, notam-
of law such as bankruptcy. ment de la faillite, n’entraı̂ne pas l’application de

la LNE.

In support of his conclusion, Austin J.A.14 À l’appui de sa conclusion, le juge Austin a exa-
reviewed the leading cases in this area of law. He miné les arrêts de principe dans ce domaine du
cited Re Malone Lynch Securities Ltd., [1972] 3 droit. Il a cité Re Malone Lynch Securities Ltd.,
O.R. 725 (S.C. in bankruptcy), wherein Houlden J. [1972] 3 O.R. 725 (C.S. en matière de faillite),
(as he then was) concluded that the ESA termina- dans lequel le juge Houlden (maintenant juge de la
tion pay provisions were not designed to apply to a Cour d’appel) a statué que les dispositions rela-
bankrupt employer. He also relied upon Re Kemp tives à l’indemnité de licenciement de la LNE
Products Ltd. (1978), 27 C.B.R. (N.S.) 1 (Ont. S.C. n’étaient pas conçues pour s’appliquer à l’em-
in bankruptcy), for the proposition that the bank- ployeur en faillite. Il a également invoqué Re
ruptcy of a company at the instance of a creditor Kemp Products Ltd. (1978), 27 C.B.R. (N.S.) 1
does not constitute dismissal. He concluded as fol- (C.S. Ont. en matière de faillite), à l’appui de la
lows at p. 395: proposition selon laquelle la faillite d’une compa-

gnie à la demande d’un créancier ne constitue pas
un congédiement. Il a conclu ainsi, à la p. 395:

The plain language of ss. 40 and 40a does not give rise [TRADUCTION] Le libellé clair des art. 40 et 40a ne crée
to any liability to pay termination or severance pay une obligation de verser une indemnité de licenciement
except where the employment is terminated by the ou une indemnité de cessation d’emploi que si l’em-
employer. In our case, the employment was terminated, ployeur licencie l’employé. En l’espèce, la cessation
not by the employer, but by the making of a receiving d’emploi n’est pas le fait de l’employeur, elle résulte
order against Rizzo on April 14, 1989, following a peti- d’une ordonnance de séquestre rendue à l’encontre de

Rizzo le 14 avril 1989, à la suite d’une pétition présen-
tée par l’un de ses créanciers. Le droit à une indemnité
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tion by one of its creditors. No entitlement to either ter- de licenciement ou à une indemnité de cessation d’em-
mination or severance pay ever arose. ploi n’a jamais pris naissance.

Regarding s. 7(5) of the ESA, Austin J.A. 15En ce qui concerne le par. 7(5) de la LNE, le
rejected the trial judge’s interpretation and found juge Austin a rejeté l’interprétation du juge de pre-
that the section does not create a liability. Rather, mière instance et a estimé que cette disposition ne
in his opinion, it merely states when a liability oth- créait pas d’engagement. Selon lui, elle ne faisait
erwise created is to be paid and therefore it was not que préciser quand l’engagement contracté par ail-
considered relevant to the issue before the court. leurs devait être acquitté et ne se rapportait donc
Similarly, Austin J.A. did not accept the lower pas à la question dont la cour était saisie. Le juge
court’s view of s. 2(3), the transitional provision in Austin n’a pas accepté non plus l’opinion expri-
the ESAA. He found that that section had no effect mée par le tribunal inférieur au sujet du par. 2(3),
upon the intention of the Legislature as evidenced la disposition transitoire de l’ESAA. Il a jugé que
by the terminology used in ss. 40 and 40a. cette disposition n’avait aucun effet quant à l’in-

tention du législateur, comme l’attestait la termino-
logie employée aux art. 40 et 40a.

Austin J.A. concluded that, because the employ- 16Le juge Austin a conclu que, comme la cessa-
ment of Rizzo’s former employees was terminated tion d’emploi subie par les anciens employés de
by the order of bankruptcy and not by the act of Rizzo résultait d’une ordonnance de faillite et
the employer, no liability arose with respect to ter- n’était pas le fait de l’employeur, il n’existait
mination, severance or vacation pay. The order of aucun engagement en ce qui concerne l’indemnité
the trial judge was set aside and the Trustee’s dis- de licenciement, l’indemnité de cessation d’emploi
allowance of the claims was restored. ni la paie de vacances. L’ordonnance du juge de

première instance a été annulée et la décision du
syndic de rejeter les réclamations a été rétablie.

4. Issues 4. Les questions en litige

This appeal raises one issue: does the termina- 17Le présent pourvoi soulève une question: la ces-
tion of employment caused by the bankruptcy of sation d’emploi résultant de la faillite de l’em-
an employer give rise to a claim provable in bank- ployeur donne-t-elle naissance à une réclamation
ruptcy for termination pay and severance pay in prouvable en matière de faillite en vue d’obtenir
accordance with the provisions of the ESA? une indemnité de licenciement et une indemnité de

cessation d’emploi conformément aux dispositions
de la LNE?

5. Analysis 5. Analyse

The statutory obligation upon employers to pro- 18L’obligation légale faite aux employeurs de ver-
vide both termination pay and severance pay is ser une indemnité de licenciement ainsi qu’une
governed by ss. 40 and 40a of the ESA, respec- indemnité de cessation d’emploi est régie respecti-
tively. The Court of Appeal noted that the plain vement par les art. 40 et 40a de la LNE. La Cour
language of those provisions suggests that termina- d’appel a fait observer que le libellé clair de ces
tion pay and severance pay are payable only when dispositions donne à penser que les indemnités de
the employer terminates the employment. For licenciement et de cessation d’emploi doivent être
example, the opening words of s. 40(1) are: “No versées seulement lorsque l’employeur licencie
employer shall terminate the employment of an l’employé. Par exemple, le par. 40(1) commence
employee. . . .” Similarly, s. 40a(1a) begins with par les mots suivants: «Aucun employeur ne doit
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the words, “Where . . . fifty or more employees licencier un employé . . .» Le paragraphe 40a(1a)
have their employment terminated by an contient également les mots: «si [. . .] l’employeur
employer. . . .” Therefore, the question on which licencie cinquante employés ou plus . . .» Par con-
this appeal turns is whether, when bankruptcy séquent, la question dans le présent pourvoi est de
occurs, the employment can be said to be termi- savoir si l’on peut dire que l’employeur qui fait
nated “by an employer”. faillite a licencié ses employés.

The Court of Appeal answered this question in19 La Cour d’appel a répondu à cette question par
the negative, holding that, where an employer is la négative, statuant que, lorsqu’un créancier pré-
petitioned into bankruptcy by a creditor, the sente une pétition en faillite contre un employeur,
employment of its employees is not terminated “by les employés ne sont pas licenciés par l’employeur
an employer”, but rather by operation of law. mais par l’effet de la loi. La Cour d’appel a donc
Thus, the Court of Appeal reasoned that, in the cir- estimé que, dans les circonstances de l’espèce, les
cumstances of the present case, the ESA termina- dispositions relatives aux indemnités de licencie-
tion pay and severance pay provisions were not ment et de cessation d’emploi de la LNE n’étaient
applicable and no obligations arose. In answer, the pas applicables et qu’aucune obligation n’avait pris
appellants submit that the phrase “terminated by an naissance. Les appelants répliquent que les mots
employer” is best interpreted as reflecting a dis- «l’employeur licencie» doivent être interprétés
tinction between involuntary and voluntary termi- comme établissant une distinction entre la cessa-
nation of employment. It is their position that this tion d’emploi volontaire et la cessation d’emploi
language was intended to relieve employers of forcée. Ils soutiennent que ce libellé visait à déga-
their obligation to pay termination and severance ger l’employeur de son obligation de verser des
pay when employees leave their jobs voluntarily. indemnités de licenciement et de cessation d’em-
However, the appellants maintain that where an ploi lorsque l’employé quittait son emploi volon-
employee’s employment is involuntarily termi- tairement. Cependant, les appelants prétendent que
nated by reason of their employer’s bankruptcy, la cessation d’emploi forcée résultant de la faillite
this constitutes termination “by an employer” for de l’employeur est assimilable au licenciement
the purpose of triggering entitlement to termina- effectué par l’employeur pour l’exercice du droit à
tion and severance pay under the ESA. une indemnité de licenciement et à une indemnité

de cessation d’emploi prévu par la LNE.

At the heart of this conflict is an issue of statu-20 Une question d’interprétation législative est au
tory interpretation. Consistent with the findings of centre du présent litige. Selon les conclusions de la
the Court of Appeal, the plain meaning of the Cour d’appel, le sens ordinaire des mots utilisés
words of the provisions here in question appears to dans les dispositions en cause paraı̂t limiter l’obli-
restrict the obligation to pay termination and sever- gation de verser une indemnité de licenciement et
ance pay to those employers who have actively ter- une indemnité de cessation d’emploi aux
minated the employment of their employees. At employeurs qui ont effectivement licencié leurs
first blush, bankruptcy does not fit comfortably employés. À première vue, la faillite ne semble pas
into this interpretation. However, with respect, I cadrer très bien avec cette interprétation. Toutefois,
believe this analysis is incomplete. en toute déférence, je crois que cette analyse est

incomplète.

Although much has been written about the inter-21 Bien que l’interprétation législative ait fait cou-
pretation of legislation (see, e.g., Ruth Sullivan, ler beaucoup d’encre (voir par ex. Ruth Sullivan,
Statutory Interpretation (1997); Ruth Sullivan, Statutory Interpretation (1997); Ruth Sullivan,
Driedger on the Construction of Statutes (3rd ed. Driedger on the Construction of Statutes (3e éd.
1994) (hereinafter “Construction of Statutes”); 1994) (ci-après «Construction of Statutes»);
Pierre-André Côté, The Interpretation of Legisla- Pierre-André Côté, Interprétation des lois (2e éd.
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tion in Canada (2nd ed. 1991)), Elmer Driedger in 1990)), Elmer Driedger dans son ouvrage intitulé
Construction of Statutes (2nd ed. 1983) best encap- Construction of Statutes (2e éd. 1983) résume le
sulates the approach upon which I prefer to rely. mieux la méthode que je privilégie. Il reconnaı̂t
He recognizes that statutory interpretation cannot que l’interprétation législative ne peut pas être fon-
be founded on the wording of the legislation alone. dée sur le seul libellé du texte de loi. À la p. 87, il
At p. 87 he states: dit:

Today there is only one principle or approach, [TRADUCTION] Aujourd’hui il n’y a qu’un seul prin-
namely, the words of an Act are to be read in their entire cipe ou solution: il faut lire les termes d’une loi dans
context and in their grammatical and ordinary sense har- leur contexte global en suivant le sens ordinaire et gram-
moniously with the scheme of the Act, the object of the matical qui s’harmonise avec l’esprit de la loi, l’objet de
Act, and the intention of Parliament. la loi et l’intention du législateur.

Recent cases which have cited the above passage Parmi les arrêts récents qui ont cité le passage ci-
with approval include: R. v. Hydro-Québec, [1997] dessus en l’approuvant, mentionnons: R. c. Hydro-
1 S.C.R. 213; Royal Bank of Canada v. Sparrow Québec, [1997] 1 R.C.S. 213; Banque Royale du
Electric Corp., [1997] 1 S.C.R. 411; Verdun v. Canada c. Sparrow Electric Corp., [1997] 1 R.C.S.
Toronto-Dominion Bank, [1996] 3 S.C.R. 550; 411; Verdun c. Banque Toronto-Dominion, [1996]
Friesen v. Canada, [1995] 3 S.C.R. 103. 3 R.C.S. 550; Friesen c. Canada, [1995] 3 R.C.S.

103.

I also rely upon s. 10 of the Interpretation Act, 22Je m’appuie également sur l’art. 10 de la Loi
R.S.O. 1980, c. 219, which provides that every Act d’interprétation, L.R.O. 1980, ch. 219, qui prévoit
“shall be deemed to be remedial” and directs that que les lois «sont réputées apporter une solution de
every Act shall “receive such fair, large and liberal droit» et doivent «s’interpréter de la manière la
construction and interpretation as will best ensure plus équitable et la plus large qui soit pour garantir
the attainment of the object of the Act according to la réalisation de leur objet selon leurs sens, inten-
its true intent, meaning and spirit”. tion et esprit véritables».

Although the Court of Appeal looked to the 23Bien que la Cour d’appel ait examiné le sens
plain meaning of the specific provisions in ques- ordinaire des dispositions en question dans le pré-
tion in the present case, with respect, I believe that sent pourvoi, en toute déférence, je crois que la
the court did not pay sufficient attention to the cour n’a pas accordé suffisamment d’attention à
scheme of the ESA, its object or the intention of l’économie de la LNE, à son objet ni à l’intention
the legislature; nor was the context of the words in du législateur; le contexte des mots en cause n’a
issue appropriately recognized. I now turn to a dis- pas non plus été pris en compte adéquatement. Je
cussion of these issues. passe maintenant à l’analyse de ces questions.

In Machtinger v. HOJ Industries Ltd., [1992] 1 24Dans l’arrêt Machtinger c. HOJ Industries Ltd.,
S.C.R. 986, at p. 1002, the majority of this Court [1992] 1 R.C.S. 986, à la p. 1002, notre Cour, à la
recognized the importance that our society accords majorité, a reconnu l’importance que notre société
to employment and the fundamental role that it has accorde à l’emploi et le rôle fondamental qu’il joue
assumed in the life of the individual. The manner dans la vie de chaque individu. La manière de met-
in which employment can be terminated was said tre fin à un emploi a été considérée comme étant
to be equally important (see also Wallace v. United tout aussi importante (voir également Wallace c.
Grain Growers Ltd., [1997] 3 S.C.R. 701). It was United Grain Growers Ltd., [1997] 3 R.C.S. 701).
in this context that the majority in Machtinger C’est dans ce contexte que les juges majoritaires
described, at p. 1003, the object of the ESA as dans l’arrêt Machtinger ont défini, à la p. 1003,
being the protection of “. . . the interests of l’objet de la LNE comme étant la protection
employees by requiring employers to comply with «. . . [d]es intérêts des employés en exigeant que
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certain minimum standards, including minimum les employeurs respectent certaines normes mini-
periods of notice of termination”. Accordingly, the males, notamment en ce qui concerne les périodes
majority concluded, at p. 1003, that, “. . . an inter- minimales de préavis de licenciement». Par consé-
pretation of the Act which encourages employers quent, les juges majoritaires ont conclu, à la
to comply with the minimum requirements of the p. 1003, qu’«. . . une interprétation de la Loi qui
Act, and so extends its protections to as many encouragerait les employeurs à se conformer aux
employees as possible, is to be favoured over one exigences minimales de celle-ci et qui ferait ainsi
that does not”. bénéficier de sa protection le plus grand nombre

d’employés possible est à préférer à une interpréta-
tion qui n’a pas un tel effet».

The objects of the termination and severance25 L’objet des dispositions relatives à l’indemnité
pay provisions themselves are also broadly pre- de licenciement et à l’indemnité de cessation
mised upon the need to protect employees. Section d’emploi elles-mêmes repose de manière générale
40 of the ESA requires employers to give their sur la nécessité de protéger les employés. L’article
employees reasonable notice of termination based 40 de la LNE oblige les employeurs à donner à
upon length of service. One of the primary pur- leurs employés un préavis de licenciement raison-
poses of this notice period is to provide employees nable en fonction des années de service. L’une des
with an opportunity to take preparatory measures fins principales de ce préavis est de donner aux
and seek alternative employment. It follows that employés la possibilité de se préparer en cherchant
s. 40(7)(a), which provides for termination pay in un autre emploi. Il s’ensuit que l’al. 40(7)a), qui
lieu of notice when an employer has failed to give prévoit une indemnité de licenciement tenant lieu
the required statutory notice, is intended to “cush- de préavis lorsqu’un employeur n’a pas donné le
ion” employees against the adverse effects of eco- préavis requis par la loi, vise à protéger les
nomic dislocation likely to follow from the employés des effets néfastes du bouleversement
absence of an opportunity to search for alternative économique que l’absence d’une possibilité de
employment. (Innis Christie, Geoffrey England chercher un autre emploi peut entraı̂ner. (Innis
and Brent Cotter, Employment Law in Canada Christie, Geoffrey England et Brent Cotter,
(2nd ed. 1993), at pp. 572-81.) Employment Law in Canada (2e éd. 1993), aux

pp. 572 à 581.)

Similarly, s. 40a, which provides for severance26 De même, l’art. 40a, qui prévoit l’indemnité de
pay, acts to compensate long-serving employees cessation d’emploi, vient indemniser les employés
for their years of service and investment in the ayant beaucoup d’années de service pour ces
employer’s business and for the special losses they années investies dans l’entreprise de l’employeur
suffer when their employment terminates. In R. v. et pour les pertes spéciales qu’ils subissent lors-
TNT Canada Inc. (1996), 27 O.R. (3d) 546, Robins qu’ils sont licenciés. Dans l’arrêt R. c. TNT
J.A. quoted with approval at pp. 556-57 from the Canada Inc. (1996), 27 O.R. (3d) 546, le juge
words of D. D. Carter in the course of an employ- Robins a cité en les approuvant, aux pp. 556 et
ment standards determination in Re Telegram Pub- 557, les propos tenus par D. D. Carter dans le
lishing Co. v. Zwelling (1972), 1 L.A.C. (2d) 1 cadre d’une décision rendue en matière de normes
(Ont.), at p. 19, wherein he described the role of d’emploi dans Re Telegram Publishing Co. c.
severance pay as follows: Zwelling (1972), 1 L.A.C. (2d) 1 (Ont.), à la p. 19,

où il a décrit ainsi le rôle de l’indemnité de cessa-
tion d’emploi:

Severance pay recognizes that an employee does make [TRADUCTION] L’indemnité de cessation d’emploi recon-
an investment in his employer’s business — the extent naı̂t qu’un employé fait un investissement dans l’entre-
of this investment being directly related to the length of prise de son employeur — l’importance de cet investis-
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the employee’s service. This investment is the seniority sement étant liée directement à la durée du service de
that the employee builds up during his years of ser- l’employé. Cet investissement est l’ancienneté que l’em-
vice. . . . Upon termination of the employment relation- ployé acquiert durant ses années de service [. . .] À la fin
ship, this investment of years of service is lost, and the de la relation entre l’employeur et l’employé, cet inves-
employee must start to rebuild seniority at another place tissement est perdu et l’employé doit recommencer à
of work. The severance pay, based on length of service, acquérir de l’ancienneté dans un autre lieu de travail.
is some compensation for this loss of investment. L’indemnité de cessation d’emploi, fondée sur les

années de service, compense en quelque sorte cet inves-
tissement perdu.

In my opinion, the consequences or effects 27À mon avis, les conséquences ou effets qui
which result from the Court of Appeal’s interpreta- résultent de l’interprétation que la Cour d’appel a
tion of ss. 40 and 40a of the ESA are incompatible donnée des art. 40 et 40a de la LNE ne sont com-
with both the object of the Act and with the object patibles ni avec l’objet de la Loi ni avec l’objet des
of the termination and severance pay provisions dispositions relatives à l’indemnité de licenciement
themselves. It is a well established principle of et à l’indemnité de cessation d’emploi elles-
statutory interpretation that the legislature does not mêmes. Selon un principe bien établi en matière
intend to produce absurd consequences. According d’interprétation législative, le législateur ne peut
to Côté, supra, an interpretation can be considered avoir voulu des conséquences absurdes. D’après
absurd if it leads to ridiculous or frivolous conse- Côté, op. cit., on qualifiera d’absurde une interpré-
quences, if it is extremely unreasonable or inequi- tation qui mène à des conséquences ridicules ou
table, if it is illogical or incoherent, or if it is futiles, si elle est extrêmement déraisonnable ou
incompatible with other provisions or with the inéquitable, si elle est illogique ou incohérente, ou
object of the legislative enactment (at pp. 378-80). si elle est incompatible avec d’autres dispositions
Sullivan echoes these comments noting that a label ou avec l’objet du texte législatif (aux pp. 430 à
of absurdity can be attached to interpretations 432). Sullivan partage cet avis en faisant remar-
which defeat the purpose of a statute or render quer qu’on peut qualifier d’absurdes les interpréta-
some aspect of it pointless or futile (Sullivan, Con- tions qui vont à l’encontre de la fin d’une loi ou en
struction of Statutes, supra, at p. 88). rendent un aspect inutile ou futile (Sullivan, Con-

struction of Statutes, op. cit., à la p. 88).

The trial judge properly noted that, if the ESA 28Le juge de première instance a noté à juste titre
termination and severance pay provisions do not que, si les dispositions relatives à l’indemnité de
apply in circumstances of bankruptcy, those licenciement et à l’indemnité de cessation d’em-
employees “fortunate” enough to have been dis- ploi de la LNE ne s’appliquent pas en cas de fail-
missed the day before a bankruptcy would be enti- lite, les employés qui auraient eu la «chance»
tled to such payments, but those terminated on the d’être congédiés la veille de la faillite auraient
day the bankruptcy becomes final would not be so droit à ces indemnités, alors que ceux qui per-
entitled. In my view, the absurdity of this conse- draient leur emploi le jour où la faillite devient
quence is particularly evident in a unionized work- définitive n’y auraient pas droit. À mon avis, l’ab-
place where seniority is a factor in determining the surdité de cette conséquence est particulièrement
order of lay-off. The more senior the employee, évidente dans les milieux syndiqués où les mises à
the larger the investment he or she has made in the pied se font selon l’ancienneté. Plus un employé a
employer and the greater the entitlement to termi- de l’ancienneté, plus il a investi dans l’entreprise
nation and severance pay. However, it is the more de l’employeur et plus son droit à une indemnité
senior personnel who are likely to be employed up de licenciement et à une indemnité de cessation

d’emploi est fondé. Pourtant, c’est le personnel
ayant le plus d’ancienneté qui risque de travailler

19
98

 C
an

LI
I 8

37
 (

S
C

C
)



44 [1998] 1 S.C.R.RIZZO & RIZZO SHOES LTD. (RE) Iacobucci J.

until the time of the bankruptcy and who would jusqu’au moment de la faillite et de perdre ainsi le
thereby lose their entitlements to these payments. droit d’obtenir ces indemnités.

If the Court of Appeal’s interpretation of the ter-29 Si l’interprétation que la Cour d’appel a donnée
mination and severance pay provisions is correct, des dispositions relatives à l’indemnité de licencie-
it would be acceptable to distinguish between ment et de l’indemnité de cessation d’emploi est
employees merely on the basis of the timing of correcte, il serait acceptable d’établir une distinc-
their dismissal. It seems to me that such a result tion entre les employés en se fondant simplement
would arbitrarily deprive some employees of a sur la date de leur congédiement. Il me semble
means to cope with the economic dislocation qu’un tel résultat priverait arbitrairement certains
caused by unemployment. In this way the protec- employés d’un moyen de faire face au bouleverse-
tions of the ESA would be limited rather than ment économique causé par le chômage. De cette
extended, thereby defeating the intended working façon, les protections de la LNE seraient limitées
of the legislation. In my opinion, this is an unrea- plutôt que d’être étendues, ce qui irait à l’encontre
sonable result. de l’objectif que voulait atteindre le législateur. À

mon avis, c’est un résultat déraisonnable.

In addition to the termination and severance pay30 En plus des dispositions relatives à l’indemnité
provisions, both the appellants and the respondent de licenciement et de l’indemnité de cessation
relied upon various other sections of the ESA to d’emploi, tant les appelants que l’intimée ont
advance their arguments regarding the intention of invoqué divers autres articles de la LNE pour
the legislature. In my view, although the majority appuyer les arguments avancés au sujet de l’inten-
of these sections offer little interpretive assistance, tion du législateur. Selon moi, bien que la plupart
one transitional provision is particularly instruc- de ces dispositions ne soient d’aucune utilité en ce
tive. In 1981, s. 2(1) of the ESAA introduced qui concerne l’interprétation, il est une disposition
s. 40a, the severance pay provision, to the ESA. transitoire particulièrement révélatrice. En 1981, le
Section 2(2) deemed that provision to come into par. 2(1) de l’ESAA a introduit l’art. 40a, la dispo-
force on January 1, 1981. Section 2(3), the transi- sition relative à l’indemnité de cessation d’emploi.
tional provision in question provided as follows: En application du par. 2(2), cette disposition

entrait en vigueur le 1er janvier 1981. Le para-
graphe 2(3), la disposition transitoire en question,
était ainsi conçue:

[TRADUCTION]

2. . . . 2. . . .

(3) Section 40a of the said Act does not apply to an (3) L’article 40a de la loi ne s’applique pas à l’em-
employer who became a bankrupt or an insolvent ployeur qui a fait faillite ou est devenu insolvable au
person within the meaning of the Bankruptcy Act sens de la Loi sur la faillite (Canada) et dont les
(Canada) and whose assets have been distributed biens ont été distribués à ses créanciers ou à l’em-
among his creditors or to an employer whose pro- ployeur dont la proposition au sens de la Loi sur la
posal within the meaning of the Bankruptcy Act faillite (Canada) a été acceptée par ses créanciers
(Canada) has been accepted by his creditors in the pendant la période qui commence le 1er janvier
period from and including the 1st day of January, 1981 et se termine le jour précédant immédiatement
1981, to and including the day immediately before celui où la présente loi a reçu la sanction royale
the day this Act receives Royal Assent. inclusivement.

The Court of Appeal found that it was neither31 La Cour d’appel a conclu qu’il n’était ni néces-
necessary nor appropriate to determine the inten- saire ni approprié de déterminer l’intention
tion of the legislature in enacting this provisional qu’avait le législateur en adoptant ce paragraphe
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subsection. Nevertheless, the court took the posi- provisoire. Néanmoins, la cour a estimé que l’in-
tion that the intention of the legislature as evi- tention du législateur, telle qu’elle ressort des pre-
denced by the introductory words of ss. 40 and 40a miers mots des art. 40 et 40a, était claire, à savoir
was clear, namely, that termination by reason of a que la cessation d’emploi résultant de la faillite ne
bankruptcy will not trigger the severance and ter- fera pas naı̂tre l’obligation de verser l’indemnité de
mination pay obligations of the ESA. The court cessation d’emploi et l’indemnité de licenciement
held that this intention remained unchanged by the qui est prévue par la LNE. La cour a jugé que cette
introduction of the transitional provision. With intention restait inchangée à la suite de l’adoption
respect, I do not agree with either of these find- de la disposition transitoire. Je ne puis souscrire ni
ings. Firstly, in my opinion, the use of legislative à l’une ni à l’autre de ces conclusions. En premier
history as a tool for determining the intention of lieu, à mon avis, l’examen de l’historique législatif
the legislature is an entirely appropriate exercise pour déterminer l’intention du législateur est tout à
and one which has often been employed by this fait approprié et notre Cour y a eu souvent recours
Court (see, e.g., R. v. Vasil, [1981] 1 S.C.R. 469, at (voir, par ex., R. c. Vasil, [1981] 1 R.C.S. 469, à la
p. 487; Paul v. The Queen, [1982] 1 S.C.R. 621, at p. 487; Paul c. La Reine, [1982] 1 R.C.S. 621, aux
pp. 635, 653 and 660). Secondly, I believe that the pp. 635, 653 et 660). En second lieu, je crois que la
transitional provision indicates that the Legislature disposition transitoire indique que le législateur
intended that termination and severance pay obli- voulait que l’obligation de verser une indemnité de
gations should arise upon an employers’ bank- licenciement et une indemnité de cessation d’em-
ruptcy. ploi prenne naissance lorsque l’employeur fait fail-

lite.

In my view, by extending an exemption to 32À mon avis, en raison de l’exemption accordée
employers who became bankrupt and lost control au par. 2(3) aux employeurs qui ont fait faillite et
of their assets between the coming into force of the ont perdu la maı̂trise de leurs biens entre le
amendment and its receipt of royal assent, s. 2(3) moment où les modifications sont entrées en
necessarily implies that the severance pay obliga- vigueur et celui où elles ont reçu la sanction
tion does in fact extend to bankrupt employers. It royale, il faut nécessairement que les employeurs
seems to me that, if this were not the case, no read- faisant faillite soient de fait assujettis à l’obligation
ily apparent purpose would be served by this tran- de verser une indemnité de cessation d’emploi.
sitional provision. Selon moi, si tel n’était pas le cas, cette disposition

transitoire semblerait ne poursuivre aucune fin.

I find support for my conclusion in the decision 33Je m’appuie sur la décision rendue par le juge
of Saunders J. in Royal Dressed Meats Inc., supra. Saunders dans l’affaire Royal Dressed Meats Inc.,
Having reviewed s. 2(3) of the ESAA, he com- précitée. Après avoir examiné le par. 2(3) de
mented as follows (at p. 89): l’ESAA, il fait l’observation suivante (à la p. 89):

. . . any doubt about the intention of the Ontario Legisla- [TRADUCTION] . . . tout doute au sujet de l’intention du
ture has been put to rest, in my opinion, by the transi- législateur ontarien est dissipé, à mon avis, par la dispo-
tional provision which introduced severance payments sition transitoire qui introduit les indemnités de cessa-
into the E.S.A. . . . it seems to me an inescapable infer- tion d’emploi dans la L.N.E. [. . .] Il me semble qu’il
ence that the legislature intended liability for severance faut conclure que le législateur voulait que l’obligation
payments to arise on a bankruptcy. That intention de verser des indemnités de cessation d’emploi prenne
would, in my opinion, extend to termination payments naissance au moment de la faillite. Selon moi, cette
which are similar in character. intention s’étend aux indemnités de licenciement qui

sont de nature analogue.

This interpretation is also consistent with state- 34Cette interprétation est également compatible
ments made by the Minister of Labour at the time avec les déclarations faites par le ministre du
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he introduced the 1981 amendments to the ESA. Travail au moment de l’introduction des modifica-
With regard to the new severance pay provision he tions apportées à la LNE en 1981. Au sujet de la
stated: nouvelle disposition relative à l’indemnité de ces-

sation d’emploi, il a dit ce qui suit:

The circumstances surrounding a closure will govern [TRADUCTION] Les circonstances entourant une ferme-
the applicability of the severance pay legislation in ture régissent l’applicabilité de la législation en matière
some defined situations. For example, a bankrupt or d’indemnité de cessation d’emploi dans certains cas pré-
insolvent firm will still be required to pay severance pay cis. Par exemple, une société insolvable ou en faillite
to employees to the extent that assets are available to sera encore tenue de verser l’indemnité de cessation
satisfy their claims. d’emploi aux employés dans la mesure où il y a des

biens pour acquitter leurs réclamations.

. . . . . .

. . . the proposed severance pay measures will, as I indi- . . . les mesures proposées en matière d’indemnité de
cated earlier, be retroactive to January 1 of this year. cessation d’emploi seront, comme je l’ai mentionné pré-
That retroactive provision, however, will not apply in cédemment, rétroactives au 1er janvier de cette année.
those cases of bankruptcy and insolvency where the Cette disposition rétroactive, toutefois, ne s’appliquera
assets have already been distributed or where an agree- pas en matière de faillite et d’insolvabilité dans les cas
ment on a proposal to creditors has already been où les biens ont déjà été distribués ou lorsqu’une entente
reached. est déjà intervenue au sujet de la proposition des créan-

ciers.

(Legislature of Ontario Debates, 1st sess., 32nd (Legislature of Ontario Debates, 1re sess., 32e

Parl., June 4, 1981, at pp. 1236-37.) Lég., 4 juin 1981, aux pp. 1236 et 1237.)

Moreover, in the legislative debates regarding the De plus, au cours des débats parlementaires sur les
proposed amendments the Minister stated: modifications proposées, le ministre a déclaré:

For purposes of retroactivity, severance pay will not [TRADUCTION] En ce qui a trait à la rétroactivité, l’in-
apply to bankruptcies under the Bankruptcy Act where demnité de cessation d’emploi ne s’appliquera pas aux
assets have been distributed. However, once this act faillites régies par la Loi sur la faillite lorsque les biens
receives royal assent, employees in bankruptcy closures ont été distribués. Cependant, lorsque la présente loi
will be covered by the severance pay provisions. aura reçu la sanction royale, les employés visés par des

fermetures entraı̂nées par des faillites seront visés par
les dispositions relatives à l’indemnité de cessation
d’emploi.

(Legislature of Ontario Debates, 1st sess., 32nd (Legislature of Ontario Debates, 1re sess., 32e

Parl., June 16, 1981, at p. 1699.) Lég., 16 juin 1981, à la p. 1699.)

Although the frailties of Hansard evidence are35 Malgré les nombreuses lacunes de la preuve des
many, this Court has recognized that it can play a débats parlementaires, notre Cour a reconnu
limited role in the interpretation of legislation. qu’elle peut jouer un rôle limité en matière d’inter-
Writing for the Court in R. v. Morgentaler, [1993] prétation législative. S’exprimant au nom de la
3 S.C.R. 463, at p. 484, Sopinka J. stated: Cour dans l’arrêt R. c. Morgentaler, [1993] 3

R.C.S. 463, à la p. 484, le juge Sopinka a dit:

. . . until recently the courts have balked at admitting . . . jusqu’à récemment, les tribunaux ont hésité à admet-
evidence of legislative debates and speeches. . . . The tre la preuve des débats et des discours devant le corps
main criticism of such evidence has been that it cannot législatif. [. . .] La principale critique dont a été l’objet
represent the “intent” of the legislature, an incorporeal ce type de preuve a été qu’elle ne saurait représenter
body, but that is equally true of other forms of legisla- «l’intention» de la législature, personne morale, mais
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tive history. Provided that the court remains mindful of c’est aussi vrai pour d’autres formes de contexte
the limited reliability and weight of Hansard evidence, it d’adoption d’une loi. À la condition que le tribunal
should be admitted as relevant to both the background n’oublie pas que la fiabilité et le poids des débats parle-
and the purpose of legislation. mentaires sont limités, il devrait les admettre comme

étant pertinents quant au contexte et quant à l’objet du
texte législatif.

Finally, with regard to the scheme of the legisla- 36Enfin, en ce qui concerne l’économie de la loi,
tion, since the ESA is a mechanism for providing puisque la LNE constitue un mécanisme prévoyant
minimum benefits and standards to protect the des normes et des avantages minimaux pour proté-
interests of employees, it can be characterized as ger les intérêts des employés, on peut la qualifier
benefits-conferring legislation. As such, according de loi conférant des avantages. À ce titre, confor-
to several decisions of this Court, it ought to be mément à plusieurs arrêts de notre Cour, elle doit
interpreted in a broad and generous manner. Any être interprétée de façon libérale et généreuse. Tout
doubt arising from difficulties of language should doute découlant de l’ambiguı̈té des textes doit se
be resolved in favour of the claimant (see, e.g., résoudre en faveur du demandeur (voir, par ex.,
Abrahams v. Attorney General of Canada, [1983] Abrahams c. Procureur général du Canada, [1983]
1 S.C.R. 2, at p. 10; Hills v. Canada (Attorney 1 R.C.S. 2, à la p. 10; Hills c. Canada (Procureur
General), [1988] 1 S.C.R. 513, at p. 537). It seems général), [1988] 1 R.C.S. 513, à la p. 537). Il me
to me that, by limiting its analysis to the plain semble que, en limitant cette analyse au sens ordi-
meaning of ss. 40 and 40a of the ESA, the Court of naire des art. 40 et 40a de la LNE, la Cour d’appel
Appeal adopted an overly restrictive approach that a adopté une méthode trop restrictive qui n’est pas
is inconsistent with the scheme of the Act. compatible avec l’économie de la Loi.

The Court of Appeal’s reasons relied heavily 37La Cour d’appel s’est fortement appuyée sur la
upon the decision in Malone Lynch, supra. In décision rendue dans Malone Lynch, précité. Dans
Malone Lynch, Houlden J. held that s. 13, the cette affaire, le juge Houlden a conclu que
group termination provision of the former ESA, l’art. 13, la disposition relative aux mesures de
R.S.O. 1970, c. 147, and the predecessor to s. 40 at licenciement collectif de l’ancienne ESA, R.S.O.
issue in the present case, was not applicable where 1970, ch. 147, qui a été remplacée par l’art. 40 en
termination resulted from the bankruptcy of the cause dans le présent pourvoi, n’était pas applica-
employer. Section 13(2) of the ESA then in force ble lorsque la cessation d’emploi résultait de la
provided that, if an employer wishes to terminate faillite de l’employeur. Le paragraphe 13(2) de
the employment of 50 or more employees, the l’ESA alors en vigueur prévoyait que, si un
employer must give notice of termination for the employeur voulait licencier 50 employés ou plus, il
period prescribed in the regulations, “and until the devait donner un préavis de licenciement dont la
expiry of such notice the terminations shall not durée était prévue par règlement [TRADUCTION] «et
take effect”. Houlden J. reasoned that termination les licenciements ne prenaient effet qu’à l’expira-
of employment through bankruptcy could not trig- tion de ce délai». Le juge Houlden a conclu que la
ger the termination payment provision, as employ- cessation d’emploi résultant de la faillite ne pou-
ees in this situation had not received the written vait entraı̂ner l’application de la disposition rela-
notice required by the statute, and therefore could tive à l’indemnité de licenciement car les employés
not be said to have been terminated in accordance placés dans cette situation n’avaient pas reçu le
with the Act. préavis écrit requis par la loi et ne pouvaient donc

pas être considérés comme ayant été licenciés con-
formément à la Loi.

Two years after Malone Lynch was decided, the 38Deux ans après que la décision Malone Lynch
1970 ESA termination pay provisions were eut été prononcée, les dispositions relatives à l’in-
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amended by The Employment Standards Act, 1974, demnité de licenciement de l’ESA de 1970 ont été
S.O. 1974, c. 112. As amended, s. 40(7) of the modifiées par The Employment Standards Act,
1974 ESA eliminated the requirement that notice 1974, S.O. 1974, ch. 112. Dans la version modifiée
be given before termination can take effect. This du par. 40(7) de l’ESA de 1974, il n’était plus
provision makes it clear that termination pay is nécessaire qu’un préavis soit donné avant que le
owing where an employer fails to give notice of licenciement puisse produire ses effets. Cette dis-
termination and that employment terminates irre- position vient préciser que l’indemnité de licencie-
spective of whether or not proper notice has been ment doit être versée lorsqu’un employeur omet de
given. Therefore, in my opinion it is clear that the donner un préavis de licenciement et qu’il y a ces-
Malone Lynch decision turned on statutory provi- sation d’emploi, indépendamment du fait qu’un
sions which are materially different from those préavis régulier ait été donné ou non. Il ne fait
applicable in the instant case. It seems to me that aucun doute selon moi que la décision Malone
Houlden J.’s holding goes no further than to say Lynch portait sur des dispositions législatives très
that the provisions of the 1970 ESA have no appli- différentes de celles qui sont applicables en l’es-
cation to a bankrupt employer. For this reason, I do pèce. Il me semble que la décision du juge
not accept the Malone Lynch decision as persua- Houlden a une portée limitée, soit que les disposi-
sive authority for the Court of Appeal’s findings. I tions de l’ESA de 1970 ne s’appliquent pas à un
note that the courts in Royal Dressed Meats, supra, employeur en faillite. Pour cette raison, je ne
and British Columbia (Director of Employment reconnais à la décision Malone Lynch aucune
Standards) v. Eland Distributors Ltd. (Trustee of) valeur persuasive qui puisse étayer les conclusions
(1996), 40 C.B.R. (3d) 25 (B.C.S.C.), declined to de la Cour d’appel. Je souligne que les tribunaux
rely upon Malone Lynch based upon similar rea- dans Royal Dressed Meats, précité, et British
soning. Columbia (Director of Employment Standards) c.

Eland Distributors Ltd. (Trustee of) (1996), 40
C.B.R. (3d) 25 (C.S.C.-B.), ont refusé de se fonder
sur Malone Lynch en invoquant des raisons simi-
laires.

The Court of Appeal also relied upon Re Kemp39 La Cour d’appel a également invoqué Re Kemp
Products Ltd., supra, for the proposition that Products Ltd., précité, à l’appui de la proposition
although the employment relationship will termi- selon laquelle, bien que la relation entre l’em-
nate upon an employer’s bankruptcy, this does not ployeur et l’employé se termine à la faillite de
constitute a “dismissal”. I note that this case did l’employeur, cela ne constitue pas un «congédie-
not arise under the provisions of the ESA. Rather, ment». Je note que ce litige n’est pas fondé sur les
it turned on the interpretation of the term “dismis- dispositions de la LNE. Il portait plutôt sur l’inter-
sal” in what the complainant alleged to be an prétation du terme «congédiement» dans le cadre
employment contract. As such, I do not accept it as de ce que le plaignant alléguait être un contrat de
authoritative jurisprudence in the circumstances of travail. J’estime donc que cette décision ne fait pas
this case. For the reasons discussed above, I also autorité dans les circonstances de l’espèce. Pour
disagree with the Court of Appeal’s reliance on les raisons exposées ci-dessus, je ne puis accepter
Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343 non plus que la Cour d’appel se fonde sur l’arrêt
(C.A.), which cited the decision in Malone Lynch, Mills-Hughes c. Raynor (1988), 63 O.R. (2d) 343
supra, with approval. (C.A.), qui citait la décision Malone Lynch, préci-

tée, et l’approuvait.

As I see the matter, when the express words of40 Selon moi, l’examen des termes exprès des
ss. 40 and 40a of the ESA are examined in their art. 40 et 40a de la LNE, replacés dans leur con-
entire context, there is ample support for the con- texte global, permet largement de conclure que les
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clusion that the words “terminated by the mots «l’employeur licencie» doivent être inter-
employer” must be interpreted to include termina- prétés de manière à inclure la cessation d’emploi
tion resulting from the bankruptcy of the employer. résultant de la faillite de l’employeur. Adoptant
Using the broad and generous approach to inter- l’interprétation libérale et généreuse qui convient
pretation appropriate for benefits-conferring legis- aux lois conférant des avantages, j’estime que ces
lation, I believe that these words can reasonably mots peuvent raisonnablement recevoir cette inter-
bear that construction (see R. v. Z. (D.A.), [1992] 2 prétation (voir R. c. Z. (D.A.), [1992] 2 R.C.S.
S.C.R. 1025). I also note that the intention of the 1025). Je note également que l’intention du législa-
Legislature as evidenced in s. 2(3) of the ESAA, teur, qui ressort du par. 2(3) de l’ESAA, favorise
clearly favours this interpretation. Further, in my clairement cette interprétation. Au surplus, à mon
opinion, to deny employees the right to claim ESA avis, priver des employés du droit de réclamer une
termination and severance pay where their termi- indemnité de licenciement et une indemnité de
nation has resulted from their employer’s bank- cessation d’emploi en application de la LNE lors-
ruptcy, would be inconsistent with the purpose of que la cessation d’emploi résulte de la faillite de
the termination and severance pay provisions and leur employeur serait aller à l’encontre des fins
would undermine the object of the ESA, namely, to visées par les dispositions relatives à l’indemnité
protect the interests of as many employees as pos- de licenciement et à l’indemnité de cessation
sible. d’emploi et minerait l’objet de la LNE, à savoir

protéger les intérêts du plus grand nombre d’em-
ployés possible.

In my view, the impetus behind the termination 41À mon avis, les raisons qui motivent la cessation
of employment has no bearing upon the ability of d’emploi n’ont aucun rapport avec la capacité de
the dismissed employee to cope with the sudden l’employé congédié de faire face au bouleverse-
economic dislocation caused by unemployment. ment économique soudain causé par le chômage.
As all dismissed employees are equally in need of Comme tous les employés congédiés ont égale-
the protections provided by the ESA, any distinc- ment besoin des protections prévues par la LNE,
tion between employees whose termination toute distinction établie entre les employés qui per-
resulted from the bankruptcy of their employer and dent leur emploi en raison de la faillite de leur
those who have been terminated for some other employeur et ceux qui ont été licenciés pour
reason would be arbitrary and inequitable. Further, quelque autre raison serait arbitraire et inéquitable.
I believe that such an interpretation would defeat De plus, je pense qu’une telle interprétation irait à
the true meaning, intent and spirit of the ESA. l’encontre des sens, intention et esprit véritables de
Therefore, I conclude that termination as a result la LNE. Je conclus donc que la cessation d’emploi
of an employer’s bankruptcy does give rise to an résultant de la faillite de l’employeur donne effec-
unsecured claim provable in bankruptcy pursuant tivement naissance à une réclamation non garantie
to s. 121 of the BA for termination and severance prouvable en matière de faillite au sens de
pay in accordance with ss. 40 and 40a of the ESA. l’art. 121 de la LF en vue d’obtenir une indemnité
Because of this conclusion, I do not find it neces- de licenciement et une indemnité de cessation
sary to address the alternative finding of the trial d’emploi en conformité avec les art. 40 et 40a de
judge as to the applicability of s. 7(5) of the ESA. la LNE. En raison de cette conclusion, j’estime

inutile d’examiner l’autre conclusion tirée par le
juge de première instance quant à l’applicabilité du
par. 7(5) de la LNE.

 I note that subsequent to the Rizzo bankruptcy, 42Je fais remarquer qu’après la faillite de Rizzo,
the termination and severance pay provisions of les dispositions relatives à l’indemnité de licencie-
the ESA underwent another amendment. Sections ment et à l’indemnité de cessation d’emploi de la
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74(1) and 75(1) of the Labour Relations and LNE ont été modifiées à nouveau. Les paragraphes
Employment Statute Law Amendment Act, 1995, 74(1) et 75(1) de la Loi de 1995 modifiant des lois
S.O. 1995, c. 1, amend those provisions so that en ce qui concerne les relations de travail et l’em-
they now expressly provide that where employ- ploi, L.O. 1995, ch. 1, ont apporté des modifica-
ment is terminated by operation of law as a result tions à ces dispositions qui prévoient maintenant
of the bankruptcy of the employer, the employer expressément que, lorsque la cessation d’emploi
will be deemed to have terminated the employ- résulte de l’effet de la loi à la suite de la faillite de
ment. However, s. 17 of the Interpretation Act l’employeur, ce dernier est réputé avoir licencié
directs that, “[t]he repeal or amendment of an Act ses employés. Cependant, comme l’art. 17 de la
shall be deemed not to be or to involve any decla- Loi d’interprétation dispose que «[l]’abrogation ou
ration as to the previous state of the law”. As a la modification d’une loi n’est pas réputée consti-
result, I note that the subsequent change in the leg- tuer ou impliquer une déclaration portant sur l’état
islation has played no role in determining the antérieur du droit», je précise que la modification
present appeal. apportée subséquemment à la loi n’a eu aucune

incidence sur la solution apportée au présent pour-
voi.

6. Disposition and Costs 6. Dispositif et dépens

I would allow the appeal and set aside paragraph43 Je suis d’avis d’accueillir le pourvoi et d’annuler
1 of the order of the Court of Appeal. In lieu le premier paragraphe de l’ordonnance de la Cour
thereof, I would substitute an order declaring that d’appel. Je suis d’avis d’y substituer une ordon-
Rizzo’s former employees are entitled to make nance déclarant que les anciens employés de Rizzo
claims for termination pay (including vacation pay ont le droit de présenter des demandes d’indemnité
due thereon) and severance pay as unsecured cred- de licenciement (y compris la paie de vacances
itors. As to costs, the Ministry of Labour led no due) et d’indemnité de cessation d’emploi en tant
evidence regarding what effort it made in notifying que créanciers ordinaires. Quant aux dépens, le
or securing the consent of the Rizzo employees ministère du Travail n’ayant produit aucun élément
before it discontinued its application for leave to de preuve concernant les efforts qu’il a faits pour
appeal to this Court on their behalf. In light of informer les employés de Rizzo ou obtenir leur
these circumstances, I would order that the costs in consentement avant de se désister de sa demande
this Court be paid to the appellant by the Ministry d’autorisation de pourvoi auprès de notre Cour en
on a party-and-party basis. I would not disturb the leur nom, je suis d’avis d’ordonner que les dépens
orders of the courts below with respect to costs. devant notre Cour soient payés aux appelants par

le ministère sur la base des frais entre parties. Je
suis d’avis de ne pas modifier les ordonnances des
juridictions inférieures à l’égard des dépens.

Appeal allowed with costs. Pourvoi accueilli avec dépens.

Solicitors for the appellants: Sack, Goldblatt, Procureurs des appelants: Sack, Goldblatt,
Mitchell, Toronto. Mitchell, Toronto.

Solicitors for the respondent: Minden, Gross, Procureurs de l’intimée: Minden, Gross,
Grafstein & Greenstein, Toronto. Grafstein & Greenstein, Toronto.

Solicitor for the Ministry of Labour for the Prov- Procureur du ministère du Travail de la pro-
ince of Ontario, Employment Standards Branch: vince d’Ontario, Direction des normes d’emploi:
The Attorney General for Ontario, Toronto. Le procureur général de l’Ontario, Toronto.
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CHAPTER 1 

Driedger's Modern Principle 

ANALYSIS OF MODERN PRINCIPLE 

Introduction. More than thirty years ago, in the first edition of the Construction 
9f Statutes, Elmer Driedger described an approach to the interpretation of stat
utes which he called the modern principle: 

Today there is only one principle or approach, namely, the words of an Act are to 
be read in their entire context, in their grarrnnatical and ordinary sense harmoni
ously with the scheme of the Act, the object of the Act, and the intention of Par
liament.' 

The modern principle has been cited and relied on in innumerable decisions of 
Canadian courts, and in Re Rizzo & Rizzo Shoes Ltd. it was declared to be the 
prefeITed approach of the Supreme Court of Canada.2 It has even been applied to 
interpretation of Quebec's Civil Code.3 

The chief significance of the modern principle is its insistence on the com
plex, multi-dimensional character of statutory interpretation. The first dimension 
emphasized is textual meaning. Although texts issue from an author and a par
ticular set of circumstances, once published they are detached from their origin 
and take on a life of their own - one over which the reader has substantial con
trol. Research in psycholinguistics has shown that the way readers understand 
the words of a text depends on the expectations they bring to their reading. 
These expectations are rooted in linguistic competence and shared linguistic 
convention; they are also dependent on the wide-ranging knowledge, beliefs, 
values and experience that readers have stored in their brain. The content of a 
reader's memory constitutes the most important context in which a text is read 

Elmer A. Dliedger, The Construction of Statutes (Toronto: Butterworths, 1974), at p. 67. 
(1998] S.C.J, No. 2, (1998] 1 S.C.R. 27, at 41 (S,C.C,). See also Bell ExpressVu Limited Part
nership v. Rex, [2002] S.C.J, No. 43, (2002] 2 S.C.R. 559 (S.C,C.) and the cases cited at para. 
26. The Rizzo case is discussed infra at pp. 10-11. For a comprehensive and critical analysis of 
Driedger's modem principle, see Stephane Beaulac & Pie1rn-Andre Celle, "Driedger's 'Modern 
P1inciple' at the Supreme Court of Canada: Interpretation, Justification, Legitimation" (2006), 
40Themis 131-72. 

See Epiciers Unis Metro-Richelieu Inc., division "Econogros" v. Collin, [2004] S.C.J, No. 55, 
(2004] 3 S.C.R. 257, at para. 20 & ff (S.C.C,), 



CHAPTER 14 

The Statute Book and Related Legislation 

INTRODUCTION 

The context of a legislative provision includes not only the immediate context 
and the rest of the Act in which the provision appears but also any other legisla
tion that may cast light on the meaning or effect of the words. Traditionally, the 
category of related legislation is said to consist of statutes in pari materia, that 
is, statutes enacted by the same legislature and relating to the same subject. In 
practice, however, the courts do not limit themselves in this way. They look to 
the whole of the statute book produced by the enacting legislature and to legisla
tion enacted by other jurisdictions as well. They determine on a case-by-case 
basis what relations exist between the words to be interpreted and the words of 
other legislative texts, what inferences may be drawn from these relations and 
what weight should attach to these inferences. 

In this chapter the use of related legislation in interpretation is considered un
der four headings: (1) the statute book as a whole, consisting of the body of leg
islation produced by a jurisdiction on all subjects, (2) related statute law of other 
jurisidictions, (3) reliance on interpretations of related legislation, and (4) the 
weight of this matelial. 

THE STATUTE BOOK AS A WHOLE 

Governing principle. The presumptions on which statutory interpretation is 
based apply not only to single Acts but also, albeit with lesser force, to the entire 
body of legislative provisions of which the law is comprised at a given time. 1 

This includes delegated legislation. It also includes law that has been enacted, 
but not yet come into force. The legislature is presumed to know its own statute 
book and to draft each new provision with regard to the structures, conventions, 
and habits of expression as well as the substantive law embodied in existing 
legislation. 2 

When applying the statute book to a set of facts, the relevant time is when the facts occurred. 
See R. v. U/ybel Ente1prises Ltd., [2001] S.C.J. No. 55, [2001] 2 S.C.R. 867, at paras. 30, 50-

51 (S.C.C.). 
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When courts examine a provision in the context of the statute book as a 
whole, they are concerned primarily with two things. One is avoiding conflict 
with the provisions of other statutes. It is presumed that the legislature does not 
intend to contradict itself; it is presumed to create coherent schemes. Therefore 
interpretations that avoid the possibility of conflict or incoherence among differ~ 
ent enactments are preferred.3 

The other thing courts look for is patterns. Patterns may be substantive, re
flecting recurring legislative preferences, or formal, reflecting recurring habits 
of expression. When a pattern appears frequently throughout the statute book, a 
departure from it may be significant. The more established and striking the pat
tern, the more persuasive the inference that can be drawn when the legislature 
vmies or disregards it. 

Statutes on the same subject (statutes in pari materia). Statutes enacted by a 
legislature that deal with the same subject are presumed to be drafted with one 
another in mind, so as to offer a coherent and consistent treatment of the subject. 
The governing principle was stated by Lord Mansfield in R. v. Loxdale: 

Where there are different statutes in pari materia though made at different times, 
or even expired, and not refeITing to each other, they shall be taken and construed 
together, as one system, and as explanatory of each other.4 

The provisions of each are read in the context of the others and consideration is 
given to whether they are part of a single scheme. The presumptions of coher
ence and consistent expression apply as if the provisions of these statutes were 
part of a single Act. Definitions in one statute are taken to apply in the others 
and any purpose statements in the statutes are read together. 

In referring to two or more statutes on the same subject the courts rarely in
quire which statute was enacted first. When the issue does arise, however, it 
sometimes causes confusion.5 The correct view is that previously enacted legis
lation may be considered and relied on in the same manner and to the same de
gree as subsequently enacted legislation - and vice versa.6 

See, for example, Turner v. Carosella (1912), 7 D.L.R. 818 (Alta. Dist. Ct.); R. v. Croft, [1979] 
N.S.J. No. 810, 35 N.S.R. (2d) 344 (N.S.C.A.). 

(1758), 1 Burr. 445, at 447, 97 E.R. 394. See Nova, an Alberta C01p. v. Amoco Canada Petro
leum Co., [1981] S.C.J. No. 92, [1981] 2 S.C.R. 437, at 9, (S.C.C.) per Estey J.: "While each 
statute must, for the purpose of its interpretation, stand on its own and be examined according 
to its terminology and the general legislative pattern it establishes, sometimes assistance in de
termining the meaning of the statute can be drawn from similar or comparable legislation 
within the jurisdiction or elsewhere." See also Fishing Lake Meris Settlement v. Metis Settle
ments Appeal Tribunal Land Access Panel, [2003] A.J. No, 563, 15 Alta. L.R. (4th) 8, at 36 
(Alta. C.A.); Armbmst v. Ferguson, (2001] S.J. No. 703, at para. 39ff (Sask. C.A.); Giant 
Grosmont Petroleums Ltd. v. Gulf Canada Resources Ltd., [2001] A.J. No. 864, at paras. 21-22 
(Alta.C.A.). 

See the dissenting judgment of Pratte J. in Township of Goulboum v. Ottawa-Carleton (Re
gional Municipality), (1979] S.C.J. No. 118, (1980] 1 S.C.R. 496 at 23 (S.C.C). 
Ibid., at 15-16; Hayes v. Mayhood, [1959] S.C.J. No: 36, (1959] S.C.R. 568, at 504 (S.C.C.). 




