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October 24, 2019 

British Columbia Utilities Commission 
Suite 410, 900 Howe Street 
Vancouver, BC 
V6Z 2N3 

Attention:  Mr. Patrick Wruck, Commission Secretary and Manager, Regulatory Support 

Dear Mr. Wruck: 

Re: British Columbia Utilities Commission (BCUC) An Inquiry into the Regulation of 
Municipal Energy Utilities (Inquiry) 

Project No. 1599027 

FortisBC Energy Inc., FortisBC Inc., and FortisBC Alternative Energy Inc. 
(collectively FortisBC) Letter of Comment  

On August 1, 2019, the British Columbia Utilities Commission (BCUC) initiated this Inquiry by 
Order G-177-19 to review aspects of the municipal and regional district exclusion from the 
definition of public utility (municipal exclusion) in section 1 of the Utilities Commission Act 
(UCA). The scope of the Inquiry includes consideration of ownership and operating 
structures that might involve municipalities and regional districts in some manner, but that do 
not involve direct ownership by a municipality or regional district.   

This letter represents the preliminary submissions of FortisBC Energy Inc. (FEI), FortisBC 
Inc. (FBC) and FortisBC Alternative Energy Services Inc. (FAES) (collectively referred to as 
FortisBC).  FortisBC has been an active participant in past BCUC proceedings that have 
touched on the issues raised in this Inquiry.  FortisBC supports the consistent application of 
regulatory principles across British Columbia and their application by the BCUC for the 
protection of consumers, considering its public interest mandate from a province-wide, rather 
than local, perspective.   

FortisBC anticipates advancing evidence and submissions on the following points: 

 Public utility regulation exists to protect captive consumers from the exercise of
monopoly power and to promote the public interest, and this is reflected in the
structure of the UCA.  Any supplier of energy to consumers for compensation is
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subject to the BCUC’s oversight as a “public utility”, except in a limited number of 
cases like the municipal exclusion. 

 While an entity either meets the definition of “public utility” or it doesn’t, the 
consequence of being a “public utility” is not an all or nothing regulatory regime.  The 
UCA permits exemptions and “light handed” regulation in circumstances where an 
applicant can demonstrate that energy consumers and the broader public interest are 
adequately protected.  FortisBC views the exemption mechanism as the most 
appropriate tool by which a  private sector partner of a municipality can seek to be 
excluded from traditional regulation, ensuring that only those projects that possess 
adequate public interest safeguards are outside of the BCUC’s oversight.  

 The BCUC should interpret and enforce the municipal exclusion in a manner 
consistent with its wording and purpose: 

o The UCA (and BCUC precedent) is clear that only municipalities and regional 
districts that operate their own utility may benefit from the municipal exclusion. 
It does not apply to structures that involve private sector companies in the 
ownership or provision of service.  Narrowing the BCUC’s jurisdiction through 
an expansive interpretation of the municipal exclusion is contrary to the 
legislative purpose of having a provincial regulator that takes a province-wide, 
not local, view of the public interest.  

o The municipal exclusion has traditionally applied in cases where a municipal 
utility’s service area coincides with the municipal or regional district 
boundaries. This interpretation aligns with the expectations of municipal 
constituents in that the entire municipality is served by a utility they have 
influence over through the electoral process. This influence does not exist 
where such recourse is absent (e.g., a small municipally-owned utility system 
or where a utility operates, in whole or in part, outside of municipal or regional 
district boundaries). 

 It appears that Municipalities are increasingly relying on the municipal exclusion, 
applying it to ownership and operating models that go beyond the wording and 
purpose of the municipal exclusion.  While municipalities and their private sector 
partners have brought some of these utility projects before the BCUC (either by way 
of exemption application or to seek BCUC approval of a narrow component of a 
project), other projects proceed without the BCUC’s involvement (either by application 
or notice).  Permitting projects to proceed without the BCUC (or the public in general) 
having the opportunity to consider its public interest impacts will lead to a patchwork 
system of energy regulation and introduces consumer protection risks. 

FortisBC’s position in this Inquiry is consistent with its intervention in the BCUC Indigenous 
Utilities Regulation Inquiry (established pursuant to Order G-62-19). FortisBC’s submissions 
in that inquiry focused on the importance of the consumer protection rationale, and the 
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feasibility of exemptions and scaled regulation where consumers and the public interest are 
adequately protected.1  

The lengthy list of interveners and interested parties in this Inquiry reflects the importance of 
the issues raised by the BCUC and the current uncertainty that exists as to the scope of the 
municipal exclusion. In FortisBC’s view, the proper examination of the issues raised requires 
an opportunity to present evidence, test that evidence through an information request (IR) 
process, and present final submissions. 

Existing Utilities and their Customers Are Affected by the Issues Raised in this Inquiry 

FortisBC’s participation in this Inquiry is driven by its concern that the BCUC’s jurisdiction 
over public utilities is being undermined by “municipal exclusion creep”, which is at odds with 
the scheme of the UCA: an overriding focus on consumer protection and having a regulatory 
tribunal that assesses the public interest from a provincial, not local, perspective.   

The initiatives of municipalities and their private sector partners can be detrimental to 
customers and create uncertainty and risk for existing utilities.  Among other things, the 
erosion of load (or revenue) can have an adverse impact on an existing utility’s customers as 
the costs of operating the system must be recovered from fewer customers. It could also 
contribute to a higher cost of capital. FortisBC has participated in various proceedings, 
including those discussed later in this letter, where these issues have arisen.  Other matters 
have not made it to the BCUC because municipalities and their private sector partners 
appear to have unilaterally determined that they fit within the municipal exclusion and that 
they need not notify the BCUC of their initiatives.   

Regulation Exists to Protect Consumers and the Broader Public Interest 

It is well-established that public utility regulation is founded on the need to protect consumers 
and the public interest. The absence of competition creates the potential for abuse by natural 
monopolies and generally necessitates the adoption of proportionate regulation to ensure 
consumers receive safe and reliable service at reasonable prices. The BCUC is obligated to 
protect the broader public, as opposed to a single group of ratepayers.2 Moreover, all 
consumers benefit from the independence and accountability derived from a regulatory body 
such as the BCUC through the oversight and approval function it provides.3  

The regulatory framework under Part 3 of the UCA is triggered when a person (including a 
company or other legal entity) meets the definition of “public utility” in section 1 of the UCA.  
The definition of “public utility” contains two components: (i) broad and inclusive criteria; and 
(ii) a limited list of specific exclusions. In addition, the BCUC has broad discretion under 

                                                
1  See FortisBC’s Final Argument in Indigenous Inquiry. Online:  

https://www.bcuc.com/Documents/Arguments/2019/DOC_55794_2019-10-04-FortisBC-Final-Argument.pdf. 
2  Sumas Energy 2 Inc. v. Canada (National Energy Board), 2005 FCA 377, para. 23., cited with approval by the 

Commission in Order G-151-16 at p. 23. 
3  See ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), 2006 SCC 4 at para. 3: “The utility 

regulations exist to protect the public from monopolistic behaviour and the consequent inelasticity of demand 
while ensuring the continued quality of an essential service” (“ATCO”). 

https://www.bcuc.com/Documents/Arguments/2019/DOC_55794_2019-10-04-FortisBC-Final-Argument.pdf
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section 88(3) of the UCA to issue an exemption4 to an entity that otherwise meets the 
definition of a “public utility” where it is in the public interest (i.e., consumers and the public 
interest are adequately protected in some other manner).  Properly applied, this framework 
ensures that all utility service providers (whether ultimately regulated by the BCUC or not) 
have adequate consumer protection and public interest safeguards in place.  

The Municipal Exclusion is a Narrow Exception to an Important Public Interest 
Jurisdiction  

This Inquiry primarily involves subsection (c) of the definition of “public utility”, which 
excludes “a municipality or regional district in respect of services provided by the municipality 
or regional district within its own boundaries”. The municipal exclusion is premised on the 
relationship between a municipality (which has defined geographic boundaries) and utility 
customers who are constituents within its jurisdiction.  

In theory, having a say in a utility’s governance provides many of the ratepayer protecting 
features provided by the traditional regulatory model, however, a broad interpretation and 
application of the municipal exclusion creates the risk that projects owned or operated by a 
municipality’s private sector partner may be operated in a manner detrimental to the public 
interest.  A broad interpretation of the municipal exclusion would act to insulate those utility 
operations from BCUC oversight. 

FortisBC submits that the BCUC should interpret and enforce the municipal exclusion in a 
manner consistent with its wording and purpose. Accordingly municipalities and regional 
districts should only be excluded from BCUC regulation where they: (a) own and operate 
their own utility; (b) serve customers within their boundaries; and (c) where those customers’ 
interests are adequately protected (and those protections are demonstrated to be a 
substantive substitute for BCUC oversight and effective for those customers).   

Municipalities and Private Sector Partners are Stretching the Municipal Exclusion 
Beyond its Wording and Purpose 

The policy rationale for exclusion from regulation as a “public utility” is straightforward where 
the municipality operates utility infrastructure throughout the municipality as a department of 
municipal government.  This is the traditional model of a municipal utility, and is exemplified 
by the City of New Westminster. The municipal exclusion has been included in the UCA (and 
its predecessor legislation) for many decades.  In FortisBC’s view, it was introduced to 
capture this historic model of public utility service delivery; reflecting, in particular, the 
consumer expectation that utility service be provided to all constituents by a single 
municipality-owned utility.  

Municipalities have begun to move beyond this traditional model by entering into business 
ventures with the private sector, where the latter are financing, constructing and/or operating 
the utility infrastructure, in many cases to serve only a small minority of the municipality’s 

                                                
4  For clarity, in this letter we refer to subsections (c)-(f) in the UCA’s definition of “public utility” as exclusions and 

an order under section 88(3) of the UCA as exemptions. 
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population. To advance these projects, the narrow municipal exclusion has been stretched 
beyond its wording and purpose in various efforts to insulate utility operations from BCUC 
oversight.  While these municiplaities’ policy goals are almost certainly well intentioned, 
these ownership and operating models may result in circumstanecs where individual 
consumers and the public interest generally are not adequately protected.  This risk is 
amplified where a utility only serves a small portion of the population, rendering the 
traditional check on consumer protection risk (the electoral process) ineffective. 

The BCUC has considered the scope of municipal regulation in a number of recent 
proceedings – some of which involve municipalities and regional districts engaging in these 
hybrid operational arrangements and ownership structures that the project proponents say fit 
within an expansive interpretation of the municipal exclusion. FortisBC has demonstrated its 
interest in such proceedings through its active participation. For example: 

 Sustainable Services Ltd. (SSL) Geothermal Energy System Status as a Public 
Utility under the UCA: The City of Langford designated a third party to provide 
municipal utility services on its behalf through a partnering agreement. The BCUC 
concluded that SSL was a corporate entity, not a municipality or regional district, and 
could therefore not benefit from the municipal exclusion: concluding otherwise would 
effectively bypass the BCUC’s regulatory oversight and deprive the public of 
protection.5 

 The Greater Vancouver Sewerage and Drainage District (GVS&DD) Application 
for an Exemption from Part 3 of the UCA: GVS&DD conceded that it was acting as 
a public utility with respect to the construction and operation of a thermal energy 
centre at the North Shore Wastewater Treatment Plant, but sought an exemption 
under section 88(3) of the UCA.  FEI advocated for the applicants to be required to 
file more evidence about the project and to demonstrate a more meaningful 
alternative form of protection to justify light handed regulation.6 

In other cases, it appears municipalities and their private sector partners have elected to 
proceed without notice to, or approval from, the BCUC.   

Affiliation Structures (Municipal Ownership and Business Ventures with Private 
Sector)  

FortisBC briefly outlines its general position with respect to the five affiliation structures set 
out by the BCUC in this Inquiry below. 

 

                                                
5  Order G-104-18, Appendix A at p. 9. Online:  

https://www.bcuc.com/Documents/Proceedings/2018/DOC_51754_G-104-18_SSL-StatusAsPublicUtility-
Reasons.pdf. 

6  Order G-105-19. Online: https://www.bcuc.com/Documents/Proceedings/2019/DOC_54007_G-105-19-GVSDD-
Exemption.pdf. See also FEI’s Final Argument in the GVS&DD proceeding. Online:  
https://www.bcuc.com/Documents/Arguments/2018/DOC_52357_2018-08-28-FEI-FinalArgument.pdf. 

https://www.bcuc.com/Documents/Proceedings/2018/DOC_51754_G-104-18_SSL-StatusAsPublicUtility-Reasons.pdf
https://www.bcuc.com/Documents/Proceedings/2018/DOC_51754_G-104-18_SSL-StatusAsPublicUtility-Reasons.pdf
https://www.bcuc.com/Documents/Arguments/2018/DOC_52357_2018-08-28-FEI-FinalArgument.pdf
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Affiliation Structure FortisBC’s General Position 

1)  The utility’s assets 
are owned by a 
corporation of which 
the municipality or 
regional district is a 
shareholder or the 
sole shareholder 

The municipal exclusion applies to exclude the application of the UCA where a 
municipality or regional district is a sole shareholder of a corporation that owns 
utility assets, subject to the geographic limitations inherent in the exclusion. The 
utility is under the direct control of the municipality or regional district.  Any 
benefits (profit) realized by the municipality by its ownership of a public utility 
remain in the municipality, presumably to the benefit of its constituents. 

Anything short of full ownership will not satisfy the wording and purpose of the 
municipal exclusion. FortisBC considers it imperative that, even where this 
condition is satisfied, adequate consumer protection mechanisms must be 
demonstrated to be in place (and effective) for the municipal exclusion to apply. 

Where these conditions are not met, there may or may not be a rationale for a 
section 88 exemption, or light-handed regulation.  The same incentive (and 
allocation of benefit) does not exist where the municipality is not the sole 
shareholder, and being able to vote in a local election may have little practical 
value if the municipality is not in full control of the utility assets.  It is important 
for the BCUC to examine the specific circumstances.  

2)  The utility’s assets 
are owned by a 
partnership of which 
the municipality or 
regional district is a 
partner, a limited 
partner or a general 
partner 

The BCUC has jurisdiction over this type of structure, as the owner is a “public 
utility”.  A partnership structure of this kind is incompatible with the wording and 
purpose of the municipal exclusion. 

With respect to whether an exemption order under section 88 of the UCA would 
be appropriate, there are many different partnership structures that could be 
employed by a municipality to engage with a third party for the provision of 
utility service.  However, it is likely that ratepayers could be exposed to some 
measure of risk, without corresponding regulatory recourse.  It is important for 
the BCUC to examine the specific circumstances. 

3)  The utility’s assets 
are owned by a third 
party, but the 
municipality or 
regional district has 
granted a franchise 
agreement, a licence 
and/or has enacted 
enabling bylaws to 
facilitate the 
construction and/or 
operation of the 
utility 

Under section 45 of the UCA, “a privilege, concession or franchise” is of no 
force and effect unless the BCUC grants a Certificate of Public Convenience 
and Necessity (CPCN) approving it.7 Regardless of how an agreement is 
characterized, if it is in substance purporting to grant rights to a utility to operate 
within a municipality it requires BCUC approval.   

The CPCN requirement exists for good reason.  Regulation by the BCUC is 
required as the municipality or regional district does not own the utility assets, 
and is effectively outsourcing the provision of utility services through 
mechanisms that prescribe the scope of its operation. This is an inadequate 
substitute for regulatory oversight.  This scenario mirrors that rejected by the 
BCUC in the Creative Energy Northeast False Creek CPCN and subsequent 
reconsideration proceedings.8 

                                                
7  45 (7) Except as otherwise provided, a privilege, concession or franchise granted to a public utility by a 

municipality or other public authority after September 11, 1980 is not valid unless approved by the commission.  
(8) The commission must not give its approval unless it determines that the privilege, concession or franchise 
proposed is necessary for the public convenience and properly conserves the public interest. 

8  BCUC Order Nos: G-88-16 and G-151-16. 
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Affiliation Structure FortisBC’s General Position 

4)  The utilities’ assets 
are owned by a 
municipality or 
regional district but 
are operated by a 
third party 

The definition of “public utility” captures both the municipality and the private 
sector operator in the circumstances of this scenario.  The services are not 
“provided by the municipality or regional district”, as contemplated by the 
municipal exclusion, but rather by the third party.  A comprehensive operating 
agreement is, in substance, a concession, which is caught by section 45 of the 
UCA.   

There may or may not be a rationale for a section 88 exemption, or light-handed 
regulation in such circumstances.  Regulation of the private sector operator by 
the BCUC would likely be appropriate where the municipality or regional district, 
despite owning the underlying utility assets, does not have any involvement in 
the provision of utility services.  Without regulation, the third party would be 
shielded from BCUC oversight through the private contract and the BCUC 
would have no authority to make orders to, among other things, ensure safe 
and reliable service at reasonable rates.  At the same time, the ability to vote in 
a local government election has no practical benefit as a means of protection.  

5)  The municipality or 
regional district, by 
agreement with the 
utility owner, sets or 
approves the setting 
of rates for the utility 

The utility owner is a public utility under the UCA.  The municipality or regional 
district is not providing the service (which is required to qualify under the 
municipal exclusion), but rather is effectively acting as a regulator for limited 
rate-setting purposes.  

Where a Municipality can Demonstrate to the BCUC that the Public Interest is 
Sufficiently Protected by its Hybrid Model an Exemption or Light-Handed Regulation 
may be Warranted 

Where an entity is not excluded from the definition of “public utility” (i.e., does not fall under 
the narrow municipal exclusion), an application for exemption under section 88(3) of the UCA 
may be an option. Reliance on exemptions preserves the BCUC’s visibility in this area and 
ensures proper oversight is maintained as the provision of utility services within 
municipalities continues to expand and evolve. 

The circumstances where an exemption from regulation is appropriate are best assessed on 
a case-by-case basis to ensure the BCUC has an opportunity to consider whether a given 
exemption is in the public interest.  FortisBC does not object to municipalities and their 
private sector partners seeking alternative (or exempted) regulatory treatment, when justified 
by the particular circumstances of the project in question and the consumer and public 
interest protection mechanisms included in it. 

Evidence to be Submitted 

The proper examination of the issues requires the opportunity to submit evidence.  Areas 
that FortisBC anticipates will form part of its evidence include: 

 Consideration of the municipal exclusion:  The policy considerations underpinning 
the historic justification for different regulatory treatment of municipal utilities. 
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 Increasing reliance on municipal exclusion:  The quantity and variety of utilities 
relying on the municipal exclusion has increased with the passage of time and the 
development of new technologies and energy services. The ownership and 
operational structures of these utilities go beyond the scenarios identified by the 
BCUC, as do the types of services they provide.  FortisBC’s evidence will address the 
existing flexibility of the UCA when it comes to exemptions and the form of regulation.  

 Broader public interest concerns with municipalities increasingly self-
regulating:  The proliferation of utilities relying on the municipal exclusion has 
implications beyond just the effect on customers of those utilities.  An expanded 
municipal exclusion will have impacts on existing public utility customers as well.  
Those impacts will be assessed and presented. 

Proposed Regulatory Timetable and Further Process 

In order to allow the parties to properly canvass the issues identified by the BCUC, FortisBC 
considers the submission of written evidence, a single round of IRs, final argument and reply 
argument to be both effective and efficient. 
 
If further information is required, please contact the undersigned. 
 
 
Sincerely, 
 
on behalf of FORTISBC 
 
 
Original signed:  
 

 Doug Slater 
 
 
cc (email only): Registered Parties 




