
C9-3

LIDSTONE & COMP ANY 
BARRISTERS AND SOLICITORS 

October 24, 2019 

BY EMAIL 

British Columbia Utilities Commission 
Suite 410, 900 Howe Street 
Vancouver, B.C. 
V6Z 2N3 

Attention: Mr. Patrick Wruck, Commission Secretary 

Dear Sirs: 

Re: British Columbia Utilities Commission - An Inquiry into the 
Regulation of Municipal Energy Utilities -
Order G-177-19 
Project No. 1599027 
Our File No. 10193-194 

Please see the enclosed initial submission of the intervenors City of North 
Vancouver and Lonsdale Energy Corp. 

Sincerely, 

LIDSTONE & COMPANY 

JY/ 

Encl. 

c . Ben Themens 

THE MERGED LAW FIRM OF LIDSTONE AND MURDY & MCALLISTER 
SUITE 1300 - SUN TOWER - 128 PENDER STREET WEST - VANCOUVER BC - V6B 1R8 

TELEPHONE 604.899.2269 - FACSIMILE 604.899.2281 - TOLL FREE 1.877.339.2199 
{ 00576651; 1 } 

ylapierr
Municipal Energy Utilities Inquiry



In the Matter of An Inquiry Into the Regulation of Municipal Energy Utilities 

Project No. 1599027 (Order G-177-19) 

Submissions of the City of North Vancouver and Lonsdale Energy Corp. 

Introduction 

1. By Order G-177-19 ("Inquiry Order"), the British Columbia Utilities Commission 
("BCUC") established this inquiry to examine the regulation of energy utilities 
affiliated with municipalities and regional districts (the "Inquiry"). 

2. The following is the opening submission to the Inquiry on behalf of the City of 
North Vancouver (the "City") and Lonsdale Energy Corp. ("LEC"). 

3. The City and LEC would like to express their appreciation to the BCUC for the 
opportunity to provide this submission to the Inquiry and state their hope that this 
Inquiry will provide greater clarity and certainty with respect to the scope of 
regulation over utilities affiliated with local governments. 

Background 

4. The City is a municipality under the Community Charter, S.B.C. 2003, c. 26. It is 
located on the north shore of Vancouver harbour and has an area of 12.2 square 
kilometres. According to the 2016 census, its population that year was 52,898. 
In 2018, it had approximately 433 employees, annual revenue of $158,504,000 
and assets valued at $562,726,000. 

5. Among other things, the City provides the following services: 
a. Fire and rescue; 
b. Policing by the RCMP through an agreement with the Provincial 

Government; 
c. Distribution of water to over 6,600 service connections through 202 km of 

water mains and distribution lines; 
d. Collection of storm and sanitary sewerage from 6,700 service connections 

through 354 km of sewer mains and collector lines; 
e. Waste collection and management; 
f. Maintenance of 193 km of road, 144 hectares of public parks, and various 

utility infrastructure; 
g. Management and preservation of artifacts and significant records through 

the North Vancouver Museum and Archives Commission; 
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h. Delivery of community recreation programs through the North Vancouver 
Recreation and Culture Commission; 

i. Planning and permitting for land use and development including, in 2018, 
the issuance of 4 77 building permits and 5,718 business licenses; 

j. Emergency management; 
k. Management of significant real estate assets for investment and 

operational purposes. 

6. The City has been recognized for its leadership and innovation in addressing 
climate change and energy efficiency. This includes winning a District Energy 
Public Sector Leadership Award from the International District Energy 
Association in 2018, a Climate and Energy Action Award in 2017 from the 
Community Energy Association for its Safe and Active School Travel Program, a 
Smart Energy Communities Award from QUEST (Quality Urban Energy Systems 
of Tomorrow), and the North Vancouver Chamber of Commerce Business 
Excellence Award in the category of innovation in 2014. 

7. LEC is a company that is wholly owned by the City. It was incorporated and 
established in 2003 pursuant to the City's Hydronic Heat Energy Service Bylaw, 
2004, No. 7575. LEC supplies hot water that has been heated through sources 
that include solar panels, heat recovery from building cooling and gee-exchange 
systems, and natural gas condensing boilers to 86 buildings in the City that total 
more than 5.25 million square feet of building area, and include residential units, 
two hotels, offices, commercial space and municipal buildings. LEC provides 
cooling services to 5 of those buildings. LEC's heating rates are determined by 
City Council following a process in which notification of any proposed changes to 
the bylaw is published in the local media in compliance with the requirements for 
public notice in section 94 of the Community Charter, together with material in 
support. Amendments to the bylaw are considered in a public meeting that 
permits any member of the public to submit comments in person or in writing for 
consideration by City Council. 

8. The BCUC posed the following question in the Inquiry Order (the "Inquiry 
Question"): 

1) Whether a utility affiliated, in some way, with a municipality or regional 
district is considered a public utility as defined by section 1 of the UCA. 
Forms of affiliation include, but may not be limited to: 

a. The utility's assets are owned by a corporation of which the 
municipality or regional district is a shareholder or the sole 
shareholder; 
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b. The utility's assets are owned by a partnership of which the 
municipality or regional district is a partner, a limited partner or a 
general partner; 
c. The utility's assets are owned by a third party, but the 
municipality or regional district has granted a franchise agreement, 
a licence and/or has enacted enabling bylaws to facilitate the 
construction and/or operation of the utility; 
d. The utilities' assets are owned by a municipality or regional 
district but are operated by a third party; and 
e. The municipality or regional district, by agreement with the utility 
owner, sets or approves the setting of rates for the utility. 

9. Further, in its letter of August 1, 2019 (Exhibit A-1 ), the Commission advised that 
upon completion of the Inquiry, the Commission will consider if it is appropriate or 
necessary to do the following: 

i) seek advance approval from the Government of BC to offer a class of 
cases exemption to municipalities and regional district energy systems in 
certain circumstances; and/or ii) make a recommendation to the 
Government of BC to review the definition of a "public utility" within the 
UCA as it relates to such entities. 

(the "Inquiry Objective") 

10. The City and LEC are separate legal entities. Thus, each has its own interests 
and legal requirements to maintain and observe. However, as the City and LEC 
believe that the Inquiry Question and the Inquiry Objective are interlinked, this 
submission will address both matters on behalf of both the City and LEC. 

11. Likewise, as the Inquiry is seeking submissions on what is largely a legal 
question, this submission will contain more legal argument than might normally 
be found in the evidence of a party to a BCUC proceeding. 

Response to the Inquiry Question 

12. For convenience, the opening part of the Inquiry Question will be repeated: 

"Whether a utility affiliated, in some way, with a municipality or regional 
district is considered a public utility as defined in section 1 of the UCA". 

{00576581; 1 }3 



13. The term "utility" is not defined in the Utilities Commission Act, R.S.B.C. 1996, c. 
473 ("UCA"). On the basis of the five examples contained in the Inquiry 
Question, the City and LEC assume that it is intended to mean a legal entity 
other than the local government corporation that comes within the scope of the 
scenarios set out in the Inquiry Question, and that produces, generates, stores, 
transmits, sells, delivers, or provides electricity, natural gas, steam or any other 
agent for the production of light, heat, cold or power to or for the public or a 
corporation for compensation 1. 

14. It is the position of the City and LEC that the answer to the Inquiry Question is 
"no"; an entity that is affiliated with a local government is not a public utility under 
the UCA. 

15. The context for the issues being addressed in the Inquiry is framed by a 
combination of several factors that include: 

a. provisions of the Community Charter and the UCA; 
b. principles of statutory interpretation; 
c. case law, including from other regulators; and 
d. Relevant policy. 

Relevant Legislation 

The Community Charter 

16. Provisions of the Community Charter applicable to this matter include the 
following: 

Principles of municipal governance 
1 

(2) In relation to subsection (1 ), the Provincial government recognizes 
that municipalities require 

(a) adequate powers and discretion to address existing and 
future community needs, 

(b) authority to determine the public interest of their 
communities, within a legislative framework that supports balance 

1 This has been derived from the services contained in subsection (a) of the definition of "public utility" in the UCA . 
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and certainty in relation to the differing interests of their 
communities, 

(c) the ability to draw on financial and other resources that are 
adequate to support community needs, 

(d) authority to determine the levels of municipal expenditures 
and taxation that are appropriate for their purposes, and 
( e) authority to provide effective management and delivery of 
services in a manner that is responsive to community needs. 

Purposes of Act 
3 The purposes of this Act are to provide municipalities and their 
councils with 

(c) the flexibility to determine the public interest of their 
communities and to respond to the different needs and changing 
circumstances of their communities. 

Broad interpretation 
4 ( 1) The powers conferred on municipalities and their councils by 

or under this Act or the Local Government Act must be interpreted 
broadly in accordance with the purposes of those Acts and in 
accordance with municipal purposes. 

(2) If 
(a) an enactment confers a specific power on a municipality or 
council in relation to a matter, and 

(b) the specific power can be read as coming within a general 
power conferred by or under this Act or the Local Government Act, 
the general power must not be interpreted as being limited by that 
specific power, but that aspect of the general power that 
encompasses the specific power may only be exercised subject to 
any conditions and restrictions established in relation to the specific 
power. 

Municipal purposes 

7 The purposes of a municipality include 

(a) providing for good government of its community, 
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(b) providing for services, laws and other matters for community 
benefit, 

(c) providing for stewardship of the public assets of its 
community, and 

(d) fostering the economic, social and environmental well-being 
of its community. 

Fundamental powers 

8 (1) A municipality has the capacity, rights, powers and privileges of a 
natural person of full capacity. 

(2) A municipality may provide any service that the council considers 
necessary or desirable, and may do this directly or through another 
public authority or another person or organization. 

Spheres of concurrent authority 

9 (1 )This section applies in relation to the following: 
(a) bylaws under section 8 (3) (i) [public health]; 

(b) bylaws under section 8 (3) U) [protection of the natural 
environment]; 

(c) bylaws under section 8 (3) (k) [animals] in relation to 
wildlife; 

(d) [Repealed 2015-2-47.] 

(e) bylaws under section 8 (3) (m) [removal and deposit of soil 
and other material] that 

(i)prohibit soil removal, or 
(ii)prohibit the deposit of soil or other material, making 
reference to quality of the soil or material or to 
contamination. 

(3) Recognizing the Provincial interest in matters dealt with by 
bylaws referred to in subsection (1 ), a council may not adopt a 
bylaw to which this section applies unless the bylaw is 

(a) in accordance with a regulation under subsection (4), 
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(b) in accordance with an agreement under subsection (5), or 

(c) approved by the minister responsible. 

Authority to establish variations, terms and conditions 

12 (1) A municipal bylaw under this Act may do one or more of the 
following: 

(a) make different provisions for different areas, times, 
conditions or circumstances as described by bylaw; 

(b) establish different classes of persons, places, activities, 
property or things; 

(c) make different provisions, including exceptions, for 
different classes established under paragraph (b ). 

Partneringagreemen~ 
21 If a municipality enters into a partnering agreement for the provision of 
a service on behalf of the municipality, the council may 

(a)provide assistance, other than tax exemptions, to a 
business in accordance with the agreement, and 
(b )provide assistance by way of a tax exemption in accordance 
with Division 7 [Permissive Exemptions] of Part 7 [Municipal 
Revenue]. 

Agreements with other public authorities 
23 (1 )A council may make agreements with a public authority respecting 

(a)activities and services within the powers of a party to the 
agreement, including agreements respecting the undertaking, 
provision and operation of activities and services, 
(b)operation and enforcement in relation to the exercise of 
authority to regulate, prohibit and impose requirements within 
the powers of a party to the agreement, and 
(c)the management of property or an interest in property held 
by a party to the agreement. 

Municipal fees 

194 (1) A council may, by bylaw, impose a fee payable in respect of 

{00576581; 1 )7 



(a) all or part of a service of the municipality, 

17. The word "services" is defined in the Schedule to the Community Charter as 
follows: 

"service" means, in relation to a municipality, an activity, work or facility 
undertaken or provided by or on behalf of the municipality; 

The UCA 

18. As the BCUC derives its jurisdiction to regulate public utilities from the UCA, 
consideration must be given to provisions from the UCA. 

19. Section 1 of the UCA defines a public utility as follows: 

In this Act: 

"public utility" means a person, or the person's lessee, trustee, receiver or 
liquidator, who owns or operates in British Columbia, equipment or facilities 
for: 

(a) the production, generation, storage, transmission, sale, 
delivery or provision of electricity, natural gas, steam or any 
other agent for the production of light, heat, cold or power 
to or for the public or a corporation for compensation, or 

(b) the conveyance or transmission of information, 
messages or communications by guided or unguided 
electromagnetic waves, including systems of cable, 
microwave, optical fibre or radiocommunications if that 
service is offered to the public for compensation, 

but does not include 

(c) a municipality or regional district in respect of services 
provided by the municipality or regional district within its 
own boundaries, 

20. The UCA defines "service" in section 1 as follows: 

"service" includes 
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(a) the use and accommodation provided by a public utility, 

(b) a product or commodity provided by a public utility, and 

(c) the plant, equipment, apparatus, appliances, property and facilities 
employed by or in connection with a public utility in providing service or a 
product or commodity for the purposes in which the public utility is 
engaged and for the use and accommodation of the public; 

21 . Section 121 of the UCA addresses the relationship of the UCA with the 
Community Charter: 

Relationship with Local Government Act 

121 (1) Nothing in or done under the Community Charter or the Local 
Government Act 

Discussion 

(a) supersedes or impairs a power conferred on the commission or 
an authorization granted to a public utility, or 
(b) relieves a person of an obligation imposed under this Act or 
the Gas Utility Act. 

(2) In this section, "authorization" means 
(a) a certificate of public convenience and necessity issued under 
section 46, 
(b) an exemption from the application of section 45 granted, with 
the advance approval of the minister responsible for the 
administration of the Hydro and Power Authority Act, by the 
commission under section 88, and 
(c) an exemption from section 45 granted under section 22, only if 
the public utility meets the conditions prescribed by the Lieutenant 
Governor in Council. 

(3) For the purposes of subsection (2) (c), the Lieutenant Governor in 
Council may prescribe different conditions for different public utilities 
or categories of public utilities. 

The Position of the City and LEC on the Inquiry Question 

22. The position of the City and LEC with respect to the Inquiry Question is based on 
several principles of statutory interpretation. 
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23. The first principle was summarized as follows by the British Columbia Court of 
Appeal in Cowichan Valley Regional District v. Cobble Hill Holdings Ltd et al, 
2016 BCCA 432 ("Cowichan Valley"): 

[60] The modern approach to statutory interpretation is that "the words 
of an Act are to be read in their entire context and in their grammatical and 
ordinary sense harmoniously with the scheme of the Act, the object of the 
Act, and the intention of Parliament".2 

24. Subject to some limited exceptions, the enabling legislation for local governments 
in BC is the Community Charter and the Local Government Act. 3 The 
Community Charter is generally directed to municipalities, and the Local 
Government Act is generally directed to regional districts and improvement 
districts. Provisions from the Community Charter and UCA relevant to the Inquiry 
Question have been noted above. 

25. The second interpretive principle expands on the first principle but is specific to 
the interpretation of local government enactments such as the Community 
Charter. Prior to the Community Charter coming into force in 2004, the enabling 
legislation for most local governments in BC was the former Municipal Act.4 The 
Municipal Act and other similar pre Community Charter local government 
enactments tended to be interpreted strictly, which was described by one 
authority as follows: "a municipality may exercise only those powers expressly 
conferred by statute, those powers necessarily or fairly implied by the expressed 
power in the statute, and those indispensable powers essential and not merely 
convenient to the effectuation of the purposes of the corporation".5 

26. However, the enactment of the Community Charter was part of a major change 
to local government legislation in British Columbia and elsewhere in Canada. 
The significance of that change cannot be understated and was recognized by 
the Supreme Court of Canada in its 2004 decision in United Taxi Drivers' 
Fellowship of Southern Alberta v. Calgary (City), [2004] 1 SCR 485 ("United 
Taxt). In United Taxi, the court stated the following: 

"B. The Proper Approach to the Interpretation of Municipal Powers 

6 The evolution of the modern municipality has produced a shift 
in the proper approach to the interpretation of statutes empowering 

2 Citing Sullivan on the Construction of Statutes, 6 th ed. {Toronto: Lexis Nexis, 2014 at p. 1) ("Sullivan") 
3 This submission will not address the situation with local governments that have unique or specialized enabling 
legislation, such as the City of Vancouver and the Metro Vancouver Regional District. 
4 R.S.B.C. 1979, c. 323 
5 S.M. Makuch, "Canadian Municipal and Planning Law", cited in Nanaimo (City) v. Rascal Trucking Ltd., 1998 
Canlll 6119, (BCCA), decision reversed by 2000 sec 13 
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municipalities. This notable shift in the nature of municipalities was 
acknowledged by Mclachlin J. (as she then was) in Shell Canada 
Products Ltd. v. Vancouver (City) , 1994 Can LI I 115 (SCC), [1994] 1 
S.C.R. 231, at pp. 244-45. The "benevolent" and "strict" construction 
dichotomy has been set aside, and a broad and purposive approach 
to the interpretation of municipal powers has been 
embraced: Nanaimo, supra, at para. 18. This interpretive approach 
has evolved concomitantly with the modern method of drafting 
municipal legislation. Several provinces have moved away from the 
practice of granting municipalities specific powers in particular 
subject areas, choosing instead to confer them broad authority over 
generally defined matters: The Municipal Act, S.M. 1996, c. 
58, C.C.S.M. c. M225; Municipal Government Act, S.N.S. 1998, c. 
18; Municipal Act, R.S.Y. 2002, c. 154; Municipal Act, 2001, S.O. 
2001, c. 25; The Cities Act, S.S. 2002, c. C-11 .1. This shift in 
legislative drafting reflects the true nature of modern municipalities 
which require greater flexibility in fulfilling their statutory 
purposes: Shelf Canada, at pp. 238 and 245. 

(underlining added) 

27. This was echoed by the Supreme Court of British Columbia in Jack's Towing Ltd. 
v. City of Abbotsford, 2007 BCSC 93, in which the court provided the following 
description of the effect of United Taxi on the interpretation of local government 
enactments and authority: 

[35] An annotation of the United Taxi case written by Jeneane 
S. Grundberg, "Municipal Authority in the Modern Era - Comments 
on United Taxi Drivers' Fellowship of Southern Alberta v. Calgary 
(City)", 46 M.P.L.R. (3d) 20 noted at p. 29, that the Supreme Court's 
decision sends a "strong message to the lower courts to interpret 
municipal regulatory authority more liberally than in the past ... This 
shift is somewhat dramatic when one realizes that a unanimous court 
has adopted the dissenting reasons of Justice Mclachlin, rendered a 
short ten years ago [in Shell Canada Products] ." 

28. Courts in British Columbia have repeatedly and consistently applied the 
approach noted above from the United Taxi decision when determining local 
government jurisdiction in British Columbia.6 

6 For example, see the decisions of the British Columbia Court of Appeal in Raif Holdings Ltd. v. Lake 
Country (District), 2018 BCCA 469, Society of Fort Langley Residents for Sustainable Development v. 
Langley (Township) , 2014 BCCA 271; Gardner v. Williams Lake (City) , 2006 BCCA 307, Hastings Park 
Conservancy v. Vancouver (City) , 2008 BCCA 117, Denman Island Local Trust Committee v. Ellis , 2007 
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29.Recently, in Compagna v. Nanaimo, 2018 BCCA 396, the British Columbia Court 
of Appeal stated the following with respect to the role played by sections 1, 3 and 
4 of the Community Charter (which are reproduced above): 

[59] Local government legislation must be given a broad and 
purposive interpretation. The principles for interpreting local 
government legislation are found in sections 1, 3, and 4 of 
the Community Charter. Section 1 enumerates the principles of 
municipal governance, such as the recognition that municipalities 
require adequate powers and discretion to address the needs of their 
communities. Section 4 provides that the powers conferred on 
municipalities must be construed in a broad and purposive manner and 
in a manner consistent with municipal purposes and the purposes of 
the LGA and Community Charter. 

[60] In United Taxi Drivers' Fellowship of Southern Alberta v. 
Calgary (City), 2004 SCC 19, the Supreme Court of Canada 
recognized that the unique nature of a municipal government 
necessitated a broad and purposive approach to the interpretation of 
local government legislation. 

(underlining added) 

30. The third interpretive principle is that a statute that deals with a matter is not to 
be interpreted in isolation from another statue that deals with the same subject 
matter. Instead, the two statutes are to be interpreted so that they act coherently 
and without conflict. This principle was summarized by Sullivan at p. 324, who 
states that statutes which deal with the same subject: 

" ... are presumed to be drafted with one another in mind. so 
as to offer a coherent and consistent treatment of the subject 
... In effect, the related statutes operate together as part of a 
single scheme. The provisions of each are read in the 
context of the others and consideration is given to whether 
they are part of a single scheme. The presumptions of 
coherence and consistent expression apply as if the 
provisions of these statutes were part of a single act." 

BCCA 536, Western Forest Products Inc. v. Capital Regional District, 2009 BCCA 356, Langford (City) v. 
Dos Reis, 2015 BCCA 55. 
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(underlining added) 

31 . At issue in the Inquiry Question is where the line is to be drawn concerning the 
jurisdiction of the BCUC to regulate the provision of utility services that involve an 
entity that, strictly speaking, is not a municipality or a regional district, but in 
which the services provided also involves a municipality or regional district. 

32. Both the Community Charter and the UCA deal with aspects of this subject 
matter. That is, 

a. the UCA deals with the provision of "services" (as defined by the UCA) by 
a public utility (as defined by the UCA, subject to the exception set out in 
subsection (c) of the definition of public utility for municipalities and 
regional districts). 

b. section 8(2) of the Community Charter permits a municipality to provide a 
"service", which is defined in the Schedule to the Community Charter to 
mean "an activity, work or facility undertaken by or on behalf of the 
municipality". 

33. Bearing in mind 

a. the interpretive guidance set out above in sections 1, 3 and 4 of the 
Community Charter, 

b. the specific authority granted by sections 8(2), 12 and 194 of the 
Community Charter that a municipality may provide a service and set 
terms and fees for that service, 

c. the guidance on interpreting municipal jurisdiction provided by the United 
Taxi lines of cases, and 

d. the fact that the UCA acknowledges that municipalities and regional 
districts can provide "services" as defined by the UCA, 

there is no doubt that a municipality has lawful authority to provide a "service" (as 
defined by the Community Charter) that would also be a "service" as defined by 
the UCA. 
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34. However, in this situation , the principle noted above from Sullivan of "coherent 
and consistent treatment of the subject [in which] the provisions of each [statute] 
are read in the context of the others" must be applied. 

35. Thus, the phrase "a municipality or regional district in respect of services 
provided by the municipality or regional district" in section 1 of the UCA must be 
read not just in terms of whether it is a municipality or regional district as a 
corporate body that is providing the service, but also as including the means by 
which the Community Charter permits a municipality to "provide" a service. 

36. In that regard, section 8(2) of the Community Charter is clear and unambiguous; 
in providing a service, a municipality may "do this directly or through another 
public authority or another person or organization" (underlining added). 

37. This is reinforced by the definition of "service" in the Community Charter, which 
states that it includes an activity (such as the provision of energy) "by or on 
behalf of the municipality" (underlining added). 

38. Thus, a municipality in the exception to the definition of "public utility" in the UCA, 
includes, pursuant to section 8(2) of the Community Charter, "another public 
authority or another person or organization". 

39. A further principle of statutory interpretation that supports this conclusion is that 
meaning is to be provided to every word in an enactment. 7 That means that for 
the words "on behalf of' in the definition of "services" and "through another" in 
section 8(2) of the Community Charter to have any meaning, they must refer to 
an instance where an activity is not being done "by" the municipality. That can 
only refer to a service (including the provision of energy) being done by an entity 
that is not the municipality itself. 

40. This outcome is consistent with the matters in section 9 of the Community 
Charter that are subject to concurrent jurisdiction between municipalities and the 
Province. While section 9 sets out several matters, the delivery of services is 
not one of them. 

41. Further, as the Community Charter does not limit the manner or extent by which 
a service is provided by another entity, there can be a variety of arrangements by 
which this can occur, including each of the scenarios set out in the Inquiry 
Question. 

7 Sull ivan, supra, p. 130 
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42. Thus, bearing in mind the statutory language and the principles of statutory 
interpretation noted above, it is clear that the only proper interpretation of the 
phrase "services provided by the municipality" in the UCA is that it includes the 
service being provided "directly or through another public authority or another 
person or organization", such as is found in the scenarios set out in the Inquiry 
Question. 

The Position of the City and LEC on the Inquiry Obiective 

43. Should the BCUC not accept the above position of the City and LEC, the City 
and LEC have the position that, in accordance with the Inquiry Objective, the 
BCUC should do the following: 

i) seek advance approval from the Government of BC to offer a class 
of cases exemption to municipalities and regional district energy 
systems in certain circumstances; and/or 

ii) make a recommendation to the Government of BC to review the 
definition of a "public utility" within the UCA as it relates to such 
entities. 

44. This are several reasons for this. 

45. First, local governments are well suited to administering and regulating the 
delivery of a wide variety of services without external supervision, and have done 
so for many years. This is seen, for example, in the numerous services that the 
City delivers, including with respect to its utilities. The value of the assets 
involved in these services is significant, as is customer base served and the skills 
needed to provide the services. The City expects that this breadth and depth of 
experience is found with other local governments. Many of these activities (e.g., 
water, sewerage) also have characteristics of monopolies and, it is submitted, 
are undertaken and regulated in an efficient, effective and fair manner. 

46. Second, consistent with the goals and objectives of the Community Charter, local 
governments have been provided with various tools and mechanisms for delivering 
their services. This includes directly through local government departments and 
(whether under their natural person powers of otherwise) indirectly under contracts, 
partnering agreements under section 21 of the Community Charter, and 
agreements with other public authorities under section 23 of the Community 
Charter. While these arrangements may be undertaken for a variety of purposes, 
such as efficiency, the pursuit of local government goals for the community, or 
accessing financial resources, they are still ultimately subject to the authority of the 
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Community Charter, and are undertaken in connection with a local government 
purpose. 

47. In that regard, local government regulation of local government energy utilities 
will also help foster broader beneficial social and environmental objectives. For 
example, district energy (DE) systems are an effective strategy for reducing 
greenhouse gas (GHG) emissions. Indeed, several of the energy objectives in 
the Clean Energy Act8 promote fuel switching and the reduction of GHGs by 
using waste heat, biogas and biomass. However, factors that include the costs 
associated with establishing DE systems may justify local governments pursuing 
arrangements with other entities to help facilitate the establishment and operation 
of an efficient and effective DE system. As noted in the principles set out in the 
Community Charter and the case law on local government authority, it is 
appropriate that local governments have the authority and flexibility to identify 
those arrangements that are most appropriate, and to undertake them. 

48. Third, there would be inefficiencies and regulatory overlap if a utility affiliated with 
a municipality and subject to the controls provided to a municipality by the 
Community Charter is also to regulation by the BCUC. 

49. Fourth, while the purpose of regulation in this context is to address the potential 
negative impacts to the public interest created by a monopoly, the regulatory 
process provided by the BCUC is just one means of addressing those impacts; it 
is not the only means. Instead, those impacts can be addressed by mechanisms 
established by the municipalities and regional districts that deliver services. This 
can include the setting of rates by bylaw where the public and customers can 
provide input. 

50. Fifth, limiting BCUC jurisdiction would be consistent with the practice in other 
jurisdictions. The Alberta Utilities Commission ("AUC") has recognized a limited 
jurisdiction of the AUC to regulate municipal utilities. For example, in Grande 
Cache (Town), Re, 2018 CarswellAlta 1205, the AUC concluded it did not have 
jurisdiction to deal with a water-metering complaint against the Town of Grand 
Cache. The complainant had argued that the AUC had jurisdiction under s. 43(1) 
of Alberta's Municipal Government Act which provides that "A person who uses, 
receives or pays for a municipal utility service may appeal a service charge, rate 
or toll made in respect of it to the Alberta Utilities Commission." However, the 
AUC narrowly construed its own jurisdiction and declined to hear the appeal, in 
part relying on a broad interpretation of municipal powers that included the 
following: 

8 S.B.C. 2010, c. 222 
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o "[T]o determine whether a municipality is authorized to exercise a 
certain power, such as limiting the issuance of taxi plate licences, the 
provisions of the Act must be construed in a broad and purposive 
manner." (citing United Taxi) 

o "The Supreme Court of Canada has also indicated that provincial 
legislatures cannot possibly foresee all the powers that are 
necessary to the statutory equipment of its municipalities." (citing 
114957 Canada Ltee (Spraytech, Societe d'arrosage) v. Hudson 
(Town), [2001] 2 S.C.R. 241) 

Conclusion 

51. The City and LEC appreciate the opportunity to provide this submission to the 
Inquiry. It is hoped that the matters raised in the Inquiry Question and Inquiry 
Issue will lead to greater clarity and certainty for local governments, and energy 
utilities affiliated with local governments. 

52. By way of summary, it is the position of the City and LEC that: 

(a) the answer to the Inquiry Question is "no"; an entity that is affiliated with a 
local government in the scenarios identified is not a public utility under the 
UCA; and, 

(b) should the BCUC not accept the above position of the City and LEC, then, in 
accordance with the Inquiry Objective, the BCUC should do the following: 

iii) seek advance approval from the Government of BC to offer a class 
of cases exemption to municipalities and regional district energy 
systems in certain circumstances; and/or 

iv) make a recommendation to the Government of BC to review the 
definition of a "public utility" within the UCA as it relates to such 
entities. 
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