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1. Introduction 1 

The City of Abbotsford (Abbotsford) is writing to the British Columbia Utilities Commission (Commission 2 

or BCUC) to provide its submissions in the Commission’s Inquiry into the Regulation of Municipal Energy 3 

Utilities (Inquiry). 4 

Abbotsford is a municipality in the Fraser Valley region of British Columbia. As a community of over 375 5 

square kilometres, it is the largest city in British Columbia by land mass and the largest municipality in the 6 

province by population outside Metro Vancouver. 7 

As a matter of policy, Abbotsford City Council committed in 2011 to purchasing and using energy in the 8 

“most efficient, cost-effective and environmentally responsible manner possible.”1 Abbotsford does not 9 

currently operate a district energy system, nor does it have formal plans to do so in the near future. 10 

However, as a fast-growing city, Abbotsford may explore development opportunities in the energy sector, 11 

either alone, in conjunction with another local government, or in partnership with a private sector entity.  12 

More generally, as a local government whose statutory jurisdiction to provide services may be impacted 13 

by the Commission’s findings in this Inquiry, Abbotsford appreciates the opportunity to participate in this 14 

proceeding as an intervener. 15 

2. Summary of position 16 

In determining whether the Commission ought to have or assert supervisory jurisdiction over particular 17 

energy services provided within a municipality’s boundaries, Abbotsford submits that the answer may be 18 

resolved by reference to two questions: 19 

(i) Is a fee being imposed on customers in respect of “all or part of a service of the 20 

municipality” under section 194(1)(a) of the Community Charter? 21 

(ii) Is there an agreement with a municipality granting a service provider an exclusive or 22 

limited franchise for the provision of a service in accordance with section 22 of the 23 

Community Charter? 24 

                                                        
 
 
1 City of Abbotsford, Energy Policy, No. C0001-03 (April 4, 2011): https://municipal.qp.gov.bc.ca/civix/document/id/coa/coaother/c00103 
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If either question is answered in the affirmative, Abbotsford submits that the existing statutory framework 1 

for municipal governance provides adequate regulatory safeguards. In such cases, any further 2 

involvement by the Commission would be unnecessary, superfluous, inefficient, and counterproductive. 3 

3. Municipal governance framework ensures service is adequate, safe, efficient, just 4 
and reasonable 5 

Under the Utilities Commission Act, the Commission’s primary responsibility is the regulation of the 6 

energy utilities under its jurisdiction to ensure that the rates charged for energy are fair, just and 7 

reasonable, and that utilities provide safe, adequate and secure service to their customers.2 The powers 8 

through which the Commission supervises regulated public utilities to ensure their services meet these 9 

requirements include the following: 10 

• Setting utility rates3 11 

• Ordering extensions of service4 12 

• Assessing utility proposals to extend existing facilities or build new facilities5 13 

• Deciding whether utilities should be permitted to issue new shares in their corporate entities6 14 

• Supervising the consolidation, amalgamation and mergers of utility corporations7 15 

• Supervising contracts between the utilities and large customers or other electricity and natural 16 

gas suppliers8 17 

• Hearing complaints9 18 

                                                        
 
 
2 Utilities Commission Act, s. 25, 38, 60. See also British Columbia Utilities Commission, “Understanding Utility Regulation: A Participants’ Guide to the 
British Columbia Utilities Commission”. (February 1999) at 1 [Participants’ Guide]. 
3 Utilities Commission Act, ibid., ss. 58-61. 
4 Ibid., s. 30. 
5 Ibid., s. 45. 
6 Ibid., s. 50. 
7 Ibid., s. 53. 
8 Ibid., ss. 65-67, 69, 71. 
9 Ibid., s. 25, 47, 58, 72. 
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The differential treatment of natural gas and electric utilities vis-à-vis many other businesses has been 1 

justified by the concern that the monopoly market structure of public utilities poses potential risks from 2 

abuse of monopoly power. As the Commission states in its publication, “Understanding Utility Regulation: 3 

A Participants’ Guide to the British Columbia Utilities Commission”, “[i]f customers have no choice but to 4 

purchase energy from the only utility operating in their area, the utility could potentially charge excessive 5 

prices while paying insufficient attention to customer service.”10 6 

The governance framework within which local governments are bound to operate provides comfort that 7 

the objective of ensuring service that is adequate, safe, efficient, just and reasonable is achieved in the 8 

case of municipally mandated services, including energy services. 9 

Broadly speaking, local governments are accountable to residents in at least two meaningful ways.  10 

First, local governments are democratically elected and responsible to residents.  11 

Second, local governments are subject to judicial review of their exercise of statutory decision making 12 

powers. 13 

a. Local governments are democratically elected, autonomous, responsible 14 
and accountable 15 

Local governments are accountable democratically. Section 1 of the Community Charter affirms the 16 

fundamental principles of municipal governance: 17 

Principles of municipal governance 18 

1 (1) Municipalities and their councils are recognized as an order of government within their 19 
jurisdiction that 20 

(a) is democratically elected, autonomous, responsible and accountable, 21 

(b) is established and continued by the will of the residents of their communities, and 22 

(c) provides for the municipal purposes of their communities. 23 

 (2) In relation to subsection (1), the Provincial government recognizes that municipalities require 24 

                                                        
 
 
10 Participants’ Guide, supra note 10 at 2. 
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(a) adequate powers and discretion to address existing and future community needs, 1 

(b) authority to determine the public interest of their communities, within a legislative 2 
framework that supports balance and certainty in relation to the differing interests of their 3 
communities, 4 

(c) the ability to draw on financial and other resources that are adequate to support 5 
community needs, 6 

(d) authority to determine the levels of municipal expenditures and taxation that are 7 
appropriate for their purposes, and 8 

(e) authority to provide effective management and delivery of services in a manner that is 9 
responsive to community needs. 10 

Unlike public utilities supervised by the Commission, local government councils are directly accountable 11 

to residents through democratic elections. As with all aspects of local government administration, elected 12 

councils must be responsive to residents’ concerns and be prepared to justify policy decisions that 13 

determine the levels of service and taxation. In most local governments, a chief administrative officer is 14 

accountable to the elected council for the effective management and delivery of services.11 Simply put, if 15 

a local government fails to provide residents with services that are adequate, safe, efficient, just and 16 

reasonable, elected officials can expect to be held accountable through the democratic process. 17 

Moreover, all provision of energy services by local governments requires public notice and an opportunity 18 

for public participation. If a utility is affiliated, in any way, with a municipality such that residents are 19 

obligated to pay directly or indirectly for energy services, the Community Charter requires a public 20 

process. 21 

                                                        
 
 
11 Community Charter, s. 147. 
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i. Municipal services and fees may only be imposed by bylaw 1 

Sections 122(2) and 194 of the Community Charter provide that a fee payable in respect of all or part of a 2 

service of a municipality may only be imposed by bylaw adopted by the council. Additionally, a 3 

municipality may only impose requirements in relation to a municipal service through its bylaw making 4 

authority.12 By requiring local governments to exercise its fee imposition and municipal service regulation 5 

powers through bylaws, the Legislature has ensured that local governments are transparent and 6 

accountable to residents in respect of the provision of municipal energy services. 7 

Bylaw making powers are non-delegable.13 Before a bylaw is adopted by a council, it must be given 3 8 

readings by the council,14 with at least one day between the third reading and the adoption of the bylaw.15 9 

Council must not vote on the reading or adoption of a bylaw except during a meeting that is open to the 10 

public.16 Notice of council meetings must be made available to the public,17 and many local governments 11 

have adopted procedure bylaws that further require agenda packages to be published on the internet in 12 

advance of meetings. 13 

Through the public council meeting process, the determination and imposition of fees is open and 14 

transparent to residents and is subject to debate and discussion among elected council members. If a 15 

resident has concerns about whether a proposed rate is “fair, just and reasonable”, the resident may 16 

contact staff within the local government administration or an elected official to address them. Moreover, 17 

many local governments, including Abbotsford, have established procedures that provide residents with 18 

an opportunity to appear before the council to address issues of concern.18 19 

In summary, the municipal governance framework establishes a transparent public process -- with ample 20 

opportunity for public participation and input -- for the setting of fees, including rates imposed on residents 21 

by local governments for energy services. 22 

                                                        
 
 
12 Ibid., s. 8(3)(a). 
13 Ibid., s. 154(2)(a). 
14 Ibid., s. 135(1). 
15 Ibid., s. 135(3). 
16 Ibid., s. 89. 
17 Ibid., s. 127. 
18 City of Abbotsford, Council Procedure Bylaw, Schedule “D”, s. 9: https://municipal.qp.gov.bc.ca/civix/document/id/coa/coabylaws/2018b2800. 
 

Os,~ 

ABBOTSFORD 



 
Evidence of 

  City of Abbotsford 
October 24, 2019 

Page 6 of 12 

 
 

ii. Partnering agreements require public notice 1 

In addition to the public participation and transparency afforded to residents as part of a local 2 

government’s bylaw making process for the imposition of municipal service fees, certain transactions 3 

trigger further public notification obligations. 4 

In particular, if a local government chooses to enter into a partnering agreement with a business for the 5 

provision of a municipal service, including municipal energy services, the local government must publish 6 

notice of its intent to “provide assistance” in accordance with sections 24 and 94 of the Community 7 

Charter. This additional public notification requirement ensures transparency and public accountability.19 8 

iii. Local area services require elector approval 9 

The Community Charter provides a mechanism through which a municipality may provide “local area 10 

services” that the council “considers provide particular benefit to part of the municipality”.20 The local area 11 

service framework is particularly relevant to the Commission’s consideration of district energy systems as 12 

part of this Inquiry. 13 

In order to impose the costs of a municipal service directly on those who stand to benefit, local 14 

governments may recover all or part of the cost of the system through a property value tax, or a parcel 15 

tax, or both.21 Notably, however, the local area service itself must be established by bylaw with the 16 

approval of the electors, as does any expansion of the service area. 17 

In practical terms, this means that a local area service cannot be established without approval of at least 18 

a majority of the property owners that would be subject to the local service tax,22 or by notifying all 19 

affected property owners and providing an opportunity for a counter-petition to prevent the council from 20 

establishing the local area service on the proposed term.23 This enhanced public approval process gives 21 

residents more direct influence over the terms by which an energy system may be imposed on them than 22 

ratepayers enjoy in respect of public utilities within the Commission’s jurisdiction. 23 

                                                        
 
 
19 Province of British Columbia, Ministry of Community, Sport and Cultural Development, “Statutory Requirements For Partnering Agreements: A 
Municipal Guide” (May 2012) at 5: https://www2.gov.bc.ca/assets/gov/british-columbians-our-governments/local-governments/governance-
powers/statutory_requirements_for_partnering_agreements.pdf. 
20 Community Charter, s. 210(2). 
21 Ibid., s. 216. 
22 Ibid., ss. 211(1)(a) and (c), 212(3). 
23 Ibid., s. 211(1)(b). 
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iv. Franchise agreements require elector approval 1 

The Community Charter also contemplates that a local government may grant an exclusive franchise to 2 

an outside service provider for a period of up to 21 years. As with all municipal services, franchises may 3 

only be granted by bylaw. Additionally, however, franchises require approval of the electors within the 4 

municipality.24 5 

In addition to limiting the term of the franchise to 21 years and requiring elector approval, the Community 6 

Charter further prevents local governments from contracting out of their responsibility to regulate, prohibit 7 

and impose requirements in relation to a municipal service, since these powers can only be exercised by 8 

bylaw and, in any event, no power of a municipal council may be delegated to a corporation.25 Thus, 9 

wherever a municipal service is involved, local government councils remain accountable and empowered 10 

to regulate. 11 

b. Local government statutory decision making is subject to judicial review 12 

In exercising statutory powers to make decisions, local governments are not untrammeled in their 13 

discretion to determine matters in the public interest. While courts have consistently recognized that 14 

deference to municipal decisions “adheres to the fundamental axiom that courts must accord proper 15 

respect to the democratic responsibilities of elected municipal officials and the rights of those who elect 16 

them”,26 local government decision making must withstand judicial review on a reasonableness 17 

standard.27 Thus, in addition to local governments being democratically accountable to residents, their 18 

decisions are also subject to judicial oversight. 19 

Without suggesting that the availability of judicial review is a substitute for effective governance of an 20 

energy utility or a sufficient safeguard, on its own, of fair and reasonable service, it must be emphasized 21 

that regulatory forbearance by the Commission in the area of municipal energy systems does not equal 22 

an absence of oversight or accountability. 23 

                                                        
 
 
24 Ibid., s. 22. 
25 Ibid., s. 154(4). 
26 Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 SCR 231 at 245. 
27 Catalyst Paper Corp. v. North Cowichan (District), [2012] 1 SCR 5, 2012 SCC 2 [Catalyst Paper]. 
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4. A purposive interpretation of local governments’ enabling statutes militates 1 

against Commission jurisdiction over municipal energy services 2 

Like the Commission, local governments in British Columbia are creatures of statute. Like the 3 

Commission, local governments’ jurisdiction is established – and circumscribed -- by statute. In 4 

determining the Legislature’s intended boundaries of the Commission’s jurisdiction vis-à-vis local 5 

governments, it is therefore necessary and appropriate to consider the whole of the statutory scheme that 6 

sets out local governments’ jurisdiction alongside the Commission’s enabling statute. 7 

In this respect, section 1(2) of the Community Charter expressly makes clear that the Legislature 8 

intended that local governments have the “authority to determine the public interest of their communities” 9 

and to “determine the levels of municipal expenditures and taxation that are appropriate for their 10 

purposes.”  11 

Since the purposes of a municipality include “providing for services, laws and other matters for community 12 

benefit”,28 and the “fundamental powers” of a municipality include providing “any service that the council 13 

considers necessary or desirable [and to] do this directly or through another public authority or another 14 

person or organization”,29 it necessarily follows that municipal councils must be given a wide berth to 15 

craft, design, and regulate municipal energy services within their communities. As with municipal bylaw 16 

making generally, municipal regulation of energy services may “… involve an array of social, economic, 17 

political and other non-legal considerations.”30 Any attempt by the Commission to duplicate and 18 

supersede local governments’ regulation of municipal services would manifestly frustrate the clear 19 

principles and objectives of the Community Charter. 20 

Moreover, a side-by-side reading of the Community Charter and the Utilities Commission Act indicates 21 

that the Legislature could not have intended both for local governments’ elected councils and the 22 

Commission to exercise jurisdiction over municipal energy services.  23 

                                                        
 
 
28 Community Charter, s. 7(b). 
29 Ibid., s. 8(2). 
30 Catalyst Paper, supra note 27 at para. 19. 
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As outlined above, all municipal energy services, regardless of how delivered, fall within local 1 

governments’ jurisdiction to provide any “activity, work or facility”31  -- directly or through another party or 2 

organization32 – that the council considers necessary or desirable. This jurisdiction includes the non-3 

delegable duty to “regulate, prohibit and impose requirements”33 in relation to such municipal services. 4 

Based on the structure of the Utilities Commission Act, the Legislature has similarly made clear that the 5 

Commission only has jurisdiction over matters that are outside the jurisdiction of other public authorities. 6 

This is because section 105 of the Act provides that “[t]he commission has exclusive jurisdiction in all 7 

cases and for all matters in which jurisdiction is conferred on it by this or any other Act” [Emphasis 8 

added]. Simply put, if the “field is occupied”, even in part, by local government regulatory jurisdiction – as 9 

the Community Charter provides clearly that it must – the Utilities Commission Act leaves no room for 10 

Commission supervision. 11 

5. Conclusion 12 

In conclusion, Abbotsford submits that all forms of municipal energy services, including through any of the 13 

forms outlined in section 4 of Commission Order G-177-19, are appropriately regulated by the local 14 

governments that establish such services in accordance with the statutory framework set out in the 15 

Community Charter and Local Government Act.  16 

The municipal governance framework ensures that all “rate making”, service establishment and other 17 

regulation in relation to these municipal services are exercised through an open and transparent process 18 

that affords public participation and is ultimately subject to accountability through the democratic process. 19 

Given these safeguards, the traditional justification for Commission supervision of public utilities loses its 20 

force in the context of energy services provided by or on behalf of local governments.  21 

Finally, a close reading of the Utilities Commission Act alongside the Community Charter and Local 22 

Government Act makes clear that the granting of broad jurisdiction to municipalities over energy services 23 

within their boundaries necessarily implies that the Commission cannot simultaneously have jurisdiction 24 

over the same subject matter. 25 

 26 

                                                        
 
 
31 Community Charter, Schedule, def’n: “service”. 
32 Ibid., s. 8(2). 
33 Ibid., s. 8(3)(a). 
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