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May 26, 2020 

Acting Commission Secretary 
Ms. Marija Tresoglavic 
Suite 410, 900 Howe Street 
Vancouver, BC V6Z 2N3 
 
Dear Ms. Tresoglavic:  
  
RE:  Project No. 1599046 

British Columbia Utilities Commission (BCUC) 
British Columbia Hydro and Power Authority (BC Hydro) 
Boralex Ocean Falls Limited Partnership (Boralex LP) 
Application for Rates and Terms and Conditions for Service to BC Hydro 
Zone 1B Ratepayers Group Submission Regarding Regulatory Process 
     

We are writing on behalf of our clients Zone 1B Ratepayers Group (Z1BRG) in response 
to the BCUC’s letter A-11 dated May 11, 2020.  The BCUC requests that parties make 
submissions on further regulatory process for the review of the Application.  For ease of 
reference, ZIBRG’s comments are provided immediately after each of the BCUC’s 
requests reproduced below. 
 
a. Whether the parties intend to file evidence, and if so:  

i. A description of the nature of the evidence, including the scope of the issues to 
be explored, and why such issues cannot be addressed in argument; and  

 
Z1BRG does not currently intend to file intervener evidence in this proceeding. However, 
ZIBRG reserves the right to file intervener evidence later in the proceeding if 
circumstances require.  For example, Z1BRG may wish to file intervener evidence if the 
BCUC chooses to proceed with a negotiated settlement process and such process ultimately 
fails to resolve all issues.  
 

ii. The anticipated timelines required to file evidence;  
 
Z1BRG expects that in order to properly prepare its evidence it would require a minimum 
of two weeks from notification by the BCUC that intervener evidence would be permitted. 
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b. The appropriate regulatory process for the remainder of the proceeding, including, 
but not limited to, the form of arguments (e.g. written, oral, streamlined review process, 
negotiated settlement process or some combination thereof). Specifically, whether any 
additional process is required regarding Boralex’s proposed methodology for allocating 
costs to British Columbia Hydro and Power Authority (BC Hydro) in setting rates for 
service to BC Hydro during the test period; and  
 
Boralex LP’s May 19, 2020 letter proposes to “… proceed to final argument in this 
proceeding, either now or at the conclusion of any further process required to accommodate 
intervener evidence.”1  BC Hydro’s May 26, 2020 letter “… agrees with the comments 
submitted by Boralex LP with respect to the need for a negotiated settlement and is of the 
view that no additional process is required before proceeding to final argument.”2  
 
Boralex LP responded to the prospect of a negotiated settlement process by stating: 
 

“In its letter the Commission has cited a negotiated settlement process as an 
example of a further regulatory process that might be adopted for the remainder of 
this proceeding. As the Commission is aware, prior to the filing of the Application 
Boralex LP and BC Hydro were involved, with the assistance of an experienced 
and able facilitator, in lengthy and extensive negotiations on a new EPA but were 
unable to reach agreement. While Boralex LP is concerned given this history that a 
further negotiation process may simply prolong the process without a successful 
outcome, if BC Hydro and the other parties believe that there may be an opportunity 
to reach a negotiated settlement based on the extensive record that has now been 
developed in this proceeding, then Boralex LP is open to considering such a process 
if the parties can agree in advance on a focused list of issues and a fixed timetable 
for the settlement negotiations. Boralex LP also appreciates, however, that the 
current COVID-19 situation may make it difficult to conduct a timely and effective 
negotiated settlement process.” 

Boralex LP’s Application sets out a cursory summary of the events and protracted 
negotiations preceding the Application: 

“21. The 1986 EPA provided that it would expire on December 31, 2016. By 
Orders E-12-17, E-20-17 and E-18-18, the Commission approved extensions to the 
expiry date of the 1986 EPA to June 30, 2017, June 30, 2018 and June 30, 2019, 
respectively.  

  

 
1 Exhibit B-18. 
2 Exhibit C1-5. 
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22. Despite lengthy good faith negotiations, Boralex LP and BC Hydro were 
unsuccessful in reaching an agreement on terms for a new EPA. Consequently, 
Boralex LP brings this Application to have the Commission approve the rates and 
terms and conditions for Boralex LP’s service to BC Hydro, as contemplated by 
Order G-143-19.”3 (emphasis added) 

Boralex LP’s  short summary of the dispute/negotiation history omits mention of an entire 
BCUC proceeding to review British Columbia Hydro and Power Authority (BCH) letter 
dated August 29, 2017 – Application Requesting the Commission set a Rate for Boralex 
LP’s Electricity Service to BC Hydro filed August 29, 2017.  It must also be noted that BC 
Hydro’s 2017 Application was itself preceded by negotiations for over one year. 

ZIBRG observes that the long history of Boralex LP and BC Hydro being incapable of 
negotiating rates and terms and condition of service from Boralex LP to BC Hydro has 
consumed the BCUC’s and interveners’ time and resources for several years.  In light of 
that background, a negotiated settlement process or streamlined review process are clearly 
not viable options and appear destined to fail.  The remarkably contentious history and 
apparently irreconcilable positions of the two parties strongly suggests that the most 
appropriate process to resolve the impasse would be to schedule a relatively brief oral 
hearing to provide an opportunity for cross-examination of a Boralex LP witness panel, 
and ideally a BC Hydro witness panel as well, as well as direct questions by Panel 
members.  

Far too many of the essential details of the disagreements between Boralex LP and BC 
Hydro remain unknown to the BCUC and to other interveners.  The apparently intractable 
positions of Boralex LP and BC Hydro and the presumed confidence of each party in the 
correctness of its own views raise significant issues of credibility of each party’s evidence.  
Such pronounced differences of opinion and alleged fact are best explored in the real-time 
dynamics of cross-examination and live questioning by the Panel, which would offer an 
unmatched opportunity to assess credibility and ask follow-up questions that can get to the 
heart of the matter relatively quickly and efficiently. 

The BCUC has requested submission addressing “specifically, whether any additional 
process is required regarding Boralex LP’s proposed methodology for allocating costs to 
BC Hydro in setting rates for service to BC Hydro during the test period.  If the BCUC 
accepts Boralex LP’s and BC Hydro’s suggestions to proceed directly to final argument 
with no further process there clearly will be no further examination or evidence regarding 
Boralex LP’s proposed methodology.  Alternative process such as an NSP or SRP provides 
no reasonable expectation that the two parties would move past their years-long inability 
to agree on a methodology for allocating costs to BC Hydro.  Those are precisely the type 

 
3 Exhibit B-1, p. 6. 
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of circumstances in which cross-examination and direct questioning from the Panel can be 
most effective and efficient.      

Z1BRG encourages the Panel to review the record in the BC Hydro 2007 Rate Design 
Application.  In that proceeding BC Hydro resisted or opposed submissions made by 
Heiltsuk Tribal Council and Shearwater Marine Ltd. (who are represented in the current 
proceeding as Z1BRG) calling for an oral hearing and the opportunity to conduct cross-
examination.  The Panel in that case ultimately accepted HTC/Shearwater’s submissions 
to proceed with not just an oral hearing, but a three Phase proceeding, including very 
extensive cross-examination.  That proceeding ultimately attracted the aggressive but 
purportedly reluctant participation of Central Coast Power Corporation (CCPC) 4  – the 
previous owner of the Ocean Falls generating facilities prior to the sale to Boralex LP. 
Through the course of CCPC’s appearances in the proceedings many serious credibility 
issues arose, including the scandalous origins of CCPC. Mr. Tony Knott while employed 
by BC Hydro recommended to his superiors that BC Hydro should not acquire and operate 
the Ocean Falls generating facilities, which he then purchased himself through a 
corporation he controlled.  That fractious history is relevant to the determination of the 
appropriate process in the current proceeding, specifically the need for a relatively brief 
oral hearing to seek answers to questions that can’t effectively be asked and pursued 
through information requests alone.  

Accordingly, Z1BRG submits that the appropriate regulatory process for the remainder of 
the proceeding would be to hold an oral hearing, which  Z1BRG expects should be possible 
to complete in two days or less.   
 
Written Argument would be most appropriate. 
 
 
c. Any extended periods of unavailability to attend to regulatory matters in the coming 
months.  
 
Counsel for Z1BRG has no extended periods of unavailability to attend to regulatory 
matters in the coming months.  If attendance by Z1BRG clients is required, they would 
face similar or identical challenges to in-person attendance in Vancouver as those facing 
Boralex LP personnel.   
 
In considering an oral hearing the BCUC should note that Boralex LP has confirmed it “… 
does not have any extended periods of unavailability to attend to regulatory matters in the 
coming months.”  A two day appearance at an oral hearing in Vancouver would likely be 
no more onerous for Boralex LP than attending a negotiated settlement process or 

 
4 See for example CCPC’s initial filing C30-1 at 
https://www.bcuc.com/Documents/Proceedings/2007/DOC_15894_C30-1_Notes-for-Oral-Presentation.pdf 
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streamlined review process contemplated by the BCUC.  If necessary, an oral hearing could 
be postponed or managed to minimize or avoid COVID-19 impacts.  
 
Yours truly, 

 
Fred J. Weisberg 
Barrister & Solicitor 
Weisberg Law Corporation 
 




