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By Electronic Filing 

British Columbia Utilities Commission 
6th Floor – 900 Howe Street 
Vancouver, BC  V6Z 2V3 
 
Attention: Marija Tresoglavic, Acting Commission 

Secretary 
 
 

Dear Ms. Tresoglavic: 

Kinder Morgan (Jet Fuel) Inc. (“PKMJF”) 2019 Tariff Filing – Vancouver Airport Fuel Facilities 
Corporation (“VAFFC”) Reply re Application for Further & Better Information Request (“IR”) Responses 

We are legal counsel for VAFFC in this matter and write further to PKMJF’s letter dated June 30, 2020, 
responding to VAFFC’s and Parkland’s respective motions for further and better IR responses.  

PKMJF’s letter should raise serious concerns for the Commission: 

 Substantively, PKMJF’s arguments against the relevance of materials presented to potential investors 
equate to arguing it can provide the Commission with “alternative facts” selected for litigation purposes. 
In effect, PKMJF claims that it could legitimately provide the Commission with a second set of books for 
ratemaking purposes when it comes to things like asset life and environmental liability estimates.  

 Procedurally, PKMJF introduces new objections that should have been raised as part of its initial refusal 
to answer VAFFC’s and Parkland’s IRs, and also seeks to restrict shipper access to key information.  

The regulatory timetable, atypically, does not provide a reply opportunity. To ensure procedural fairness, VAFFC 
seeks leave of the Commission to file the within submissions given PKMJF’s following newly raised grounds: 

1. the expected impact of the Vancouver Airport Fuel Delivery Project on the continued operation of the Jet 
Fuel Line is within the knowledge of VAFFC and Parkland; 

2. PKMJF’s corporate structure prevents the Commission from granting the relief sought; 

3. VAFFC’s and Parkland’s IRs about the Jet Fuel Line acquisition are inappropriate; and 

4. the requested information is not relevant to the rate base amount PKMJF has applied for.1 

PKMJF also asks to withhold its response to Parkland IR 6.1.5 from shippers on competitive grounds.2  

PKMJF’s grounds are without merit, contradict each other, and mischaracterize the VAFFC and Parkland IRs 
and motions. For the detailed reasons that follow, PKMJF’s submission must be rejected and the relevant 
documents and information provided. 

                                                      
 
1 Exhibit B-44, paras. 10-19, 20-23, 24-27 and 28-33, respectively. 
2 Exhibit B-44, para. 41. 
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A. Overview and Response to PKMJF’s Request for Restricted Access to Confidential Information 

PKMJF’s letter asserts, pervasively, that the interests of Pembina shareholders should prevail over the 
Commission’s process and the broader public interest. It is on that basis, for example, that PKMJF argues the 
Commission should refrain from ordering production from its parent, and that confidentiality obligations that its 
parent may have incurred – or imposed on others itself – can limit the scope of this proceeding. 

As PKMJF has applied for its tolls to be set on a cost of service basis, this premise is misconceived and wrong at 
law. Potential investors in a pipeline company are not entitled to better and more accurate information than either 
the Commission or the captive shippers who pay its tolls. Maintaining an advantageous bargaining position in 
relation to potential buyers of the Jet Fuel Line must not trump the Commission’s duty to ensure that the rate-
making process is based on the best available evidence of future costs and liabilities.  

PKMJF’s proposal to fully restrict customer access to its response to Parkland IR 6.1.5 is similarly extreme. Akin 
to VAFFC IR 14.2, this IR asked for the analysis regarding the amount of the total purchase price from 
Pembina’s acquisition of PKMJF which was allocated to PKMJF (named KMJF at the time, but the same 
corporate entity).3 PKMJF has not provided any supporting information regarding why this analysis, in particular, 
could be expected to prejudice PKMJF’s competitive position in any future transaction regarding the sale of the 
Jet Fuel Line, especially given the other forecast and historical information regarding the Jet Fuel Line which 
PKMJF has filed publicly on the record of this proceeding – unless a material difference becomes apparent from 
the two sets of information.  That possibility is presumably why both shippers requested it. 

The Commission’s decision in this proceeding should be grounded in an evidentiary record which reflects facts 
and reality – not merely one proffered version of it. The Jet Fuel Line cannot be both on the cusp of 
abandonment for ratemaking purposes (as PKMJF claims in its Application and throughout the record of this 
proceeding),4 and on the market as an infrastructure asset expected to remain a going concern (the premise of 
multiple PKMJF objections and confidentiality requests).5 This discrepancy should be resolved by providing, 
rather than withholding, the information VAFFC and Parkland seek. 

Further, giving such information to the Commission only would be highly procedurally unfair. To the extent there 
is a legitimate competitive interest to protect, carefully restricting access by those shipper employees (if any) that 
might weigh a sale offer can mitigate PKMJF’s concerns. There should be zero question that counsel and 
experts should retain access to the information sought, as the information is relevant, probative, and likely to 
influence the Commission’s decision-making.  

PKMJF’s reliance on the confidentiality orders from the BCUC Inquiry into Gasoline and Diesel Prices in British 
Columbia to support its request to restrict access to the Commission only is particularly misplaced.6 In that 
proceeding, no party was seeking access to another party’s confidential information. Further, the Commission 
ordered confidentiality protections in response to a request from a party, Shell,7 who in turn had referred to the 
confidentiality procedures adopted by the National Energy Board (“NEB”) in NEB Order PO-001-MH-002. In the 
latter decision, the NEB provided legal counsel and expert consultants access to highly sensitive commercial 
information relevant to the relief sought,8 subject to enhanced restrictions beyond standard protections. The fact 
that PKMJF has not considered such options in the case at hand suggests that its request for restricted access 
arises more from an unwillingness to produce relevant information, rather than a desire to protect a commercial 
sensitivity. Absent access, conversely, the shippers directly affected by the Commission’s decision in this 
proceeding would have no opportunity to respond, or understand how key information affected the decision. 

                                                      
 
3 Exhibit B-39, pdf p. 12. 
4 See, for example, Exhibit B-11, BCUC IR Exhibit B-14, para. 25 (“Based on the foregoing, KMJF expects that the VAFD 
project (i.e., VAFFC’s bypass fuel delivery system) will be in service by late 2021. Once the VAFD project is operational, the 
Jet Fuel System will become uneconomical to maintain and operate”).  
5 See, for example, Exhibit B-44, para. 37 (“In any situation where PKMJF considers the sale of the JFL to VAFFC or 
Parkland or any other entity, PKMJF’s competitive and negotiating position would be impacted negatively if the BCUC 
required it to provide access to the Restricted Confidential Information”). 
6 Exhibit B-44, para. 40. 
7 BCUC Inquiry into Gasoline and Diesel Prices in British Columbia, Exhibit A-13, pdf pp. 2-3 
8 BCUC Inquiry into Gasoline and Diesel Prices in British Columbia, Exhibit C10-3, pdf pp. 1 and 8, paras. 4 and 6. 
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B. VAFFC Specific Replies to PKMJF regarding Motion for Further and Better IR Responses 

The information sought by VAFFC and Parkland is highly relevant to the current proceeding, including because 
any difference between the estimates which Kinder Morgan or Pembina prepared for potential investors, on the 
one hand, and those which PKMJF has presented to the Commission, on the other, should affect the weight the 
Commission places on PKMJF’s current forecasts.9 This information is also probative to the Jet Fuel Line’s 
expected lifespan and the cost of its abandonment, which are issues in the proceeding.   

VAFFC also replies briefly to each specific argument raised by PKMJF, below. 

1. The Commission should reject PKMJF’s attempt to shift its onus to shippers 

VAFFC and Parkland request documents prepared either by PKMJF, its corporate parent based on information 
provided by PKMJF, or their agents – presumably readily available.   

PKMJF reframes the IRs as requests for information which VAFFC and Parkland should possess themselves, 
however. PKMJF claims that “neither VAFFC nor Parkland have provided any evidence to counter PKMJF’s 
assumptions, while they are the ones in possession of the pertinent information related to the manner in which 
the JFL can be expected to be used or not used after the VAFD Project goes into operation”.10  PKMJF’s refusal 
because VAFFC has not deviated from the regulatory timetable to first “[provide] evidence to counter PKMJF’s 
assumptions”11 is a bizarre attempt to shift the onus to shippers in this proceeding. Appropriate asset life 
assumptions should be dealt with in argument, and not litigated as part of an IR response dispute. 

VAFFC is preparing evidence pursuant to the regulatory timetable. Its evidence will respond to the Application 
and PKMJF’s IR responses, including the responses sought here. PKMJF’s position patently conflicts with the 
requirements of procedural fairness, and specifically the Commission’s Rules of Practice and Procedure that 
implement that principle through the IR process. VAFFC is entitled to understand the case it must meet. 

VAFFC and Parkland have shown prima facie relevance through references, preambles, and follow-up 
submissions.  As Applicant, PKMJF has the obligation to provide a “full and adequate response” to IRs,12 and it 
has failed to show a legitimate basis for its refusal to respond.  The Commission should therefore reject PKMJF’s 
attempt to shift attention away from its failure to properly respond to VAFFC’s and Parkland’s IRs. PKMJF has 
not denied that it possesses the requested information, and the current IR process must focus on PKMJF’s 
information, not what may be provided by shippers in evidence in due course. 

2. PKMJF’s corporate structure is not a basis to refuse relief 

PKMJF also argues that “entities that are not parties to the Proceeding and not regulated by the BCUC cannot 
be compelled by the BCUC to provide information on the record of the Proceeding”.13 Further, it submits that 
“providing such information can be expected to be in direct breach of [such non-parties’] confidentiality 
obligations, including to non-affiliated third parties”.14 

VAFFC notes that PKMJF has not denied that it possesses the requested information, or that it is capable of 
obtaining the requested information from Pembina. PKMJF has similarly not denied that the Commission has the 
jurisdiction to direct PKMJF to produce documents. As VAFFC submitted in its motion, the Commission should 
not allow PKMJF to rely on its corporate structure to avoid producing information to which it has access and 
which is otherwise relevant, when it is PKMJF that applies to the Commission on a cost of service basis.15 

                                                      
 
9 Exhibit C2-23, p. 2. 
10 Exhibit B-44, paras. 12-13. 
11 Exhibit B-44, para. 13. 
12 BCUC Rules of Practice and Procedure, Rule 14.01. 
13 Exhibit B-44, para. 22. 
14 Exhibit B-44, para. 22 
15 Exhibit C2-23, p. 2. 

A 
NORTON ROSE FULBRIGHT 



 
July 3, 2020 

 

 

CAN_DMS: \134202755 4 
 

PKMJF’s assertion that “entities that are not parties to the Proceeding and not regulated by the BCUC cannot be 
compelled by the BCUC to provide information on the record of the Proceeding” should also be rejected. The 
Commission has the jurisdiction to order non-parties to produce documents,16 and it is notable that PKMJF 
argues that the Commission cannot order the disclosure of information possessed by non-parties, rather than 
denying the existence of such information.  

With respect to the confidentiality concerns raised by PKMJF, VAFFC notes that PKMJF may apply for 
confidential treatment of its responses in order to address such concerns. The Commission should not allow 
PKMJF to avoid responding to these IRs based on vague references to “confidentiality obligations”. Further, any 
confidentiality agreements with non-parties presumably account for PKMJF’s regulated status and the disclosure 
obligations associated with ratemaking. 

3. PKMJF draws a false distinction between information used for cost of service ratemaking and 
asset valuation 

PKMJF accuses the shippers of an “abuse of process” by endeavouring to “use the rate regulation process of 
the BCUC to obtain information related to an acquisition due diligence process, marketing materials or a 
valuation of the JFL for the purposes of any potential future sale of the JFL”.17 It alleges that “such information is 
not relevant for rate making purposes”, and that “PKMJF has set out support for cost of service rates in its 
Application, based on the rate base applied for amount…”18 

PKMJF’s submission draws an artificial distinction between the information used for cost of service ratemaking 
(as in the current proceeding) and information used for asset valuation in an acquisition context. In both 
contexts, information respecting matters such as the liabilities, obligations, and forecasted cash flows of the Jet 
Fuel Line are relevant. The ability to compare these two sets of information is highly relevant to the weight the 
Commission places on PKMJF’s forecasts in the current proceeding,19 as well as to the Jet Fuel Line’s expected 
lifespan and the cost of its abandonment. 

4. Pembina’s submissions regarding rate base mischaracterize the relief sought 

In its final basis of opposition to VAFFC’s and Parkland’s motions, PKMJF imagines that these motions seek 
information for use in setting PKMJF’s rate base via an acquisition price or some related metric, and responds 
on that premise.20  This objection is rooted in the merits of a potential argument, however, and does not relate to 
relevance.  

Further, neither shipper has had the opportunity to make any such argument and PKMJF’s objection is 
accordingly premature and beside the point. As explained above, the information sought by shippers is probative 
to many points at issue in the proceeding, such as the liabilities, obligations, and forecasted cash flows of the Jet 
Fuel Line, as well as the Jet Fuel Line’s expected lifespan and cost of abandonment.  The ability to compare the 
information PKMJF has provided in the current proceeding to the information Kinder Morgan or Pembina has 
provided to potential investors is also relevant to the weight the Commission places on PKMJF’s forecasts.  

PKMJF’s straw man argument regarding the calculation of its rate base should therefore be rejected. 

                                                      
 
16 Administrative Tribunals Act, SBC 2004, c. 45, s. 34(3). This provision applies to the BCUC pursuant to s. 2.1(d) of the 
Utilities Commission Act, RSBC 1996, c. 473. Notably, section 34(3) of the Administrative Tribunals Act provides the 
Commission with the authority to order a person to produce a document or thing in the person’s possession on control. This 
power is not limited to parties to a proceeding. 
17 Exhibit B-44, para. 26. 
18 Exhibit B-44, para. 26. 
19 Exhibit C2-23, p. 2. 
20 Exhibit B-44, paras. 28-33. 
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C. Conclusion 

VAFFC maintains its request that the Commission order PKMJF to provide further and better responses to the 
VAFFC IRs identified in Appendix A to VAFFC’s motion,21 and additionally requests that the Commission reject 
PKMJF’s request for restricted access to PKMJF’s response to Parkland IR 6.1.5. 

Finally, regarding PKMJF’s request that “the Proceeding be recommenced to avoid any further delay”,22 VAFFC 
is concerned by PKMJF’s recent repeated timing complaints. While VAFFC shares the larger sentiment, it should 
afford PKMJF no relief. PKMJF (under both current and former ownership) is the primary author of the timing in 
this proceeding, via the protracted filing of a substantiated application,23 a later material substantive 
amendment,24 and later yet a request for 60-day pause to familiarize itself with the same.25 It would be highly 
unfair for the Commission to abridge shippers’ participation rights now as a result of PKMJF’s earlier tactics. 

Further, VAFFC has still not yet received or had an opportunity to review the information for which PKMJF has 
applied for confidential treatment.26 As set out in VAFFC’s motion, the sequence and timing of procedural steps 
is crucial to procedural fairness,27 and VAFFC requires an opportunity to review the outstanding information, 
including any information PKMJF is ordered to produce further to VAFFC’s motion, in order to properly respond 
to the Application. 

Please contact the writer if you have any questions. 

Yours very truly, 
 

 
 
Matthew D. Keen  
MDK/roe 

                                                      
 
21 Exhibit C2-23, pdf pp. 2 and 4-5. 
22 Exhibit B-44, para. 42(b). 
23 Exhibit B-8. 
24 Exhibit B-14. 
25 Exhibit B-30. 
26 Exhibits B-40-1, B-41 and B-42. 
27 Exhibit C2-23, pdf p. 3. 
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