
 

305706.00025/94584255.5 

 

 

September 16, 2020 

File No.:  305706.00025/14797 

 

Matthew Ghikas 

Direct  +1 604 631 3191 

Facsimile  +1 604 632 3191 

mghikas@fasken.com 

By Email 

 
British Columbia Utilities Commission 

Suite 410, 900 Howe Street 
Vancouver, BC  V6Z 2N3 
 

Attention: Ms. Marija Tresoglavic, Acting Commission Secretary  

Dear Sirs/Mesdames: 

Re: Parkland Corporation (“Parkland”) Request for Advance Ruling on Confidentiality 
for Fuel Price Transparency Act (“FPTA”) Reporting Submissions  

We are the solicitors for Parkland.   

We write on behalf of Parkland to request an advance ruling on confidentiality for certain 
commercial information that Parkland is required to file under the amended regulations under the 
FPTA (the “Regulations”).  The requested confidential treatment is appropriate to mitigate 
significant harm to Parkland and to align with competition law principles that restrict 

competitors from exchanging information of this nature.  Parkland submits that addressing this 
matter in advance of the initial reporting is fair and efficient in the circumstances.   

The Regulations Require Parkland to Report Detailed Information in Several Capacities  

Parkland is a major participant in the BC fuel industry.  Parkland owns and operates (through a 

wholly owned subsidiary) the largest refinery in the province, producing fuel for use both in BC 
and for export.  It owns and operates a number of fuel terminals in the province.  As part of its 
business, Parkland also imports fuel and purchases fuel from other producers and importers 
within BC. Through a variety of contractual arrangements, Parkland operates and supplies fuel to 

many BC gas stations. Parkland also conducts a commercial fueling business which provides fuel 
to businesses within the province.   

Parkland is required by the new Regulations to begin reporting a significant amount of 
commercial information to the BCUC.  Parkland will need to report in several capacities under 

the Regulation: 
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 volumes, purchase prices, sources and transportation costs as an importer of reportable 
fuel, pursuant to section 5; 

 volumes, purchase prices, purchase dates and counterparties as a wholesale purchaser of 
reportable fuel pursuant to section 6; 

 fuel storage terminal and storage tank capacity as a person who stores reportable fuel 
pursuant to section 7; and 

 volumes, shipping dates and costs as a supplier of reportable fuel pursuant to section 8. 

Some Reported Information is Very Commercially Sensitive and its Publication Would 

Cause Significant Harm  

Parkland recognizes that the BCUC may wish to report to the public.  Parkland submits, 
however, that any BCUC reporting can and should be performed by publishing information on 
an anonymized and aggregated basis, and only to the extent that data of individual market 
participants are not identifiable.  Publication of the source data provided by market participants 

through reporting is very problematic.  The same is true for publication of aggregated or 
ostensibly anonymized data for areas of the market where few participants are subject to 
reporting and back-calculation would be possible.  For example, while a number of refineries in 
Alberta and the U.S. serve B.C. customers, only Parkland and one other small refinery located in 

B.C. will be reporting, meaning that third parties will effectively have access to confidential 
Parkland refining data, even if it is publicized anonymously.   

Section 9(2) of the FPTA recognizes the importance of protecting the commercially sensitive 
information of a responsible person.  It precludes publication of commercially sensitive 

information unless certain criteria are met:  

9  (1) In this section: 

"protected information" means information that would reveal 

 (a) trade secrets of a responsible person, or 

 (b) commercial, financial, labour relations, scientific or technical information of 
 or about a responsible person; 

"trade secret" has the same meaning as in the Freedom of Information and Protection of 
Privacy Act. 

(2) The administrator may publish fuel data, or other information or records, acquired under this 

Act if the administrator is satisfied that 

(a) protected information will not be disclosed, or 
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(b) the public interest in the protected information that will be disclosed outweighs any 
potential harm to responsible persons, having regard, without limitation, to the 

importance of 

(i) the competitiveness of the market for reportable fuels, and 

(ii) public confidence in the competitiveness of that market. 

Information that is prescribed to be provided in the reporting submissions is of extreme 
commercial sensitivity to Parkland.  The highly sensitive information includes, for instance, fuel 
volumes and purchase prices (including volumes imported as compared to produced or 

purchased in-province), transportation details including costs, and commercial counterparty 
information.   

There would be considerable commercial harm to Parkland through BCUC disclosure of its 
pricing, cost, and other sensitive competitive information: it could, for example, be used by a 

competitor to gain market share at the company’s expense or be unfairly leveraged by a 
counterparty in contractual negotiations.   

The BCUC recognized the commercially and competitively sensitive nature of the information in 
the course of its 2019 Inquiry into Gasoline and Diesel Prices in British Columbia  (the 

“Inquiry”).
1
  The confidentiality orders in the Inquiry provided, among other things, advanced 

approval of confidential status to all documents that interveners identified as containing 
commercially or competitively sensitive information.  The confidentiality orders also confirmed 
that the BCUC would keep these documents within the BCUC and only use them for purposes 

related to the Inquiry.  The BCUC would ensure the information could not be discerned (e.g., by 
back-calculation) in the BCUC’s final report or other published material. 

The protection of detailed company-specific commercial and competitively sensitive information 
will support, rather than diminish, public confidence in the work of the BCUC and 

competitiveness of BC fuel markets.  That is because competition can be enhanced when 
competitively sensitive information is protected.  

The importance of protecting competitively sensitive information is well-established as a matter 
of competition law.  In fact, under the Competition Act, if market participants were to disclose to 

each other the type of information that must be reported to the BCUC under the Regulations, 
they would risk being found to have contravened the Competition Act’s criminal and civil 
provisions. The Competition Bureau has summarised some of its concerns in its Competitor 
Collaboration Guidelines:  

An agreement to disclose or exchange information that is important to competitive rivalry between 
the parties can result in a substantial lessening or prevention of competition. For example, 
exchanging pricing information, costs, trading terms, strategic plans, marketing strategies or other 

                                              
1
 Orders G-148-19, G-162-19 and G-165-19 addressed various concerns around confidentiality raised by interveners 

in the Inquiry. 
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significant competitive variables can raise concerns under the Act. Where competitors agree to 
share competitively sensitive information, it can become easier for these firms to act in concert, 

thereby reducing or even eliminating competitive rivalry.
2
 

For these and other reasons, Parkland goes to great lengths to avoid the disclosure of such 
information as part of its competition law compliance efforts. 

The risks that publication of commercially sensitive information poses to B.C. consumers are 
increased by the fact that the B.C. market is part of a broader North American market; B.C. 
consumers are impacted by the actions of companies outside of B.C.  For instance, Parkland’s 
competitors on the refining side include refineries in the U.S. Pacific Northwest, whose products 

are sold by intermediaries into the B.C. market.  They could make use of Parkland’s published 
data to the detriment of consumers in B.C. (not to mention Parkland itself), without the BCUC, 
the Government of B.C. or the Competition Bureau having any legal or practical recourse to 
protect B.C. consumers.   

Appropriate Terms to Protect Commercially Sensitive Information 

Parkland submits that terms broadly similar to those ordered by the BCUC in the Inquiry by 
Order G-165-19 would be appropriate to protect commercially sensitive information and 
maintain the public interest, namely: 

1. Advanced approval of confidential status be granted to information submitted by 
responsible persons that they identify as commercially or competitively sensitive in 
reporting submissions made under the FPTA (“Confidential Filings”). Responsible 
persons must ensure that Confidential Filings, or any portions thereof, are clearly marked 

confidential.  

2. For the purpose of the order, confidential materials shall include (i) all Confidential 
Filings, and (ii) any document created by the BCUC (including its staff and legal 
counsel) that contains data from Confidential Filings in a manner that allows such data to 

be discerned.  

3. The BCUC will keep confidential materials confidential within the BCUC and only use 
them for purposes related to its administration of the FPTA.  

4. Access to the confidential materials shall be strictly limited to the BCUC (including its 

staff and legal counsel) who have a need to access such information for purposes related 
to the administration of the FPTA. To the extent that external consultants, such as 
information technology professionals, may have access to confidential materials, they are 
bound by confidentiality undertakings to the BCUC.  

                                              
2
 Competitor Collaboration Guidelines (Competition Bureau, Ottawa, December 2009) at 3.7.1, available at: 

https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03177.html 
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5. The BCUC will also ensure the information contained in the Confidential Filings cannot 
be discerned (e.g., by back-calculation) in the BCUC’s public reporting, other published 
material or reports to government.  

6. Should (i) any of the confidential materials be the subject of a request for disclosure 
under the Freedom of Information and Protection of Privacy Act, or (ii) proceedings be 
commenced in the Supreme Court of British Columbia in respect of the confidential 
materials, the BCUC shall, forthwith, provide specific notice to the affected party and 

general notice of a request of a proceeding, as the case may be, to all parties that filed 
Confidential Filings.  

Issuing an Advance Ruling on Confidentiality is Fair and Efficient in the Circumstances  

The default approach to confidentiality requests outlined in the BCUC’s Rules of Practice and 

Procedure
3
, which allow for exceptions, involves a party making a request for confidentiality at 

the time it files the commercially sensitive information.  The default procedures provide no 
assurance that the BCUC will decide to keep the information confidential and will create 
challenges due to the short reporting cycle.  Parkland submits, for the reasons outlined below, 

that an advance ruling is fair and efficient in the circumstances.   

Unlike the normal circumstances where the BCUC is regulating monopoly utilities, this reporting 
framework involves multiple parties that are in active competition with one another.  It heightens 
the likelihood and severity of harm that would result from disclosure of commercial information, 

given that disclosure can directly and adversely affect marketplace competition.  Parkland 
submits that it is reasonable for the BCUC to make a such an order now based on the serious 
commercial harm that would result to Parkland and others from disclosing commercially 
sensitive material in a competitive marketplace. 

Once reporting begins there will be very little time (30 days) to resolve these issues before the 
next month’s reporting is due.  The need to address these issues thoroughly at that time would 
impact the BCUC’s ability to use the data being collected.   

A timely advance ruling on this request will also provide Parkland with time to respond to an 

unfavourable decision.  

Parkland expects that other industry participants may share its views regarding confidentiality, 
and Parkland would support including other reporting entities in a single proceeding to address 
these issues. 

                                              
3
 Order G-15-19.  

Online:  https://www.bcuc.com/Documents/Participant-Info/G-15-19_BCUC_Rules_of_Practice_and_Procedure.pdf  
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Parkland looks forward to continued engagement with the BCUC and would like to work 
together in order to find a mutually beneficial solution to its concerns around the confidentiality 
of commercially sensitive information. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Yours truly, 

FASKEN MARTINEAU DuMOULIN LLP 
 

 
 

Matthew Ghikas 
Personal Law Corporation 

MG/TA 
 

cc: The Honourable Bruce Ralston, Minister of Energy, Mines and Petroleum Resources - 
 EMPR.Minister@gov.bc.ca  

 
Christy J. Elliott, VP, Senior General Counsel & Corporate Secretary, Parkland 

Corporation - christy.elliott@parkland.ca 
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