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Dear Ms. Tresoglavic: 

Kinder Morgan (Jet Fuel) Inc. (“PKMJF”) 2019 Tariff Filing Application 
Vancouver Airport Fuel Facilities Corporation (“VAFFC”) – Request for Unredacted 
Copies of PKMJF Documents 

We are counsel to VAFFC in this proceeding and write further to the Commission’s letter dated October 22, 
20201 and PKMJF’s letter dated October 27, 2020 providing the Requested Documents to the Commission.2  
While PKMJF initially resisted producing the Requested Documents based on relevance,3 the Commission 
ordered PKMJF to produce them, subject to potential confidential treatment under the Rules. Through unilateral 
redactions, PKMJF seeks to vary that ruling. Its recent letter emphasizes non-specific commercial harm.4   

The Commission’s October 22, 2020 letter ruled that the “Requested Documents will be treated in accordance 
with part IV of the BCUC’s Rules respecting confidential documents”.5 Pursuant to Sections 24.02 and 24.05 of 
the Commission’s Rules of Practice and Procedure (the “Rules”), VAFFC continues to seek access to the 
Requested Documents, and for the Commission to accept its previously executed confidentiality undertakings as 
fulfilment of Section 24.03 of the Rules. 

Section 24.02 of the Rules requires an access request to include “the reason(s) for the request and a statement 
describing how access to the information pertains to [the requesting party’s] participation in the proceeding”. In 
that connection, the Commission ordered PKMJF to produce the Requested Documents in response to 
intervener information requests because they may be relevant to multiple issues in this proceeding.6 Access to 
the unredacted content, subject to the restrictions of the previously executed undertakings, is hence important to 
VAFFC’s participation. The titles of documents 1-5 and 51-58 suggest they are relevant, and PKMJF’s 
redactions are broad. Confidential Schedule 1 to VAFFC’s October 6, 2020 letter indeed shows that portions of 
the Requested Documents are prima facie relevant to aspects of PKMJF’s jet fuel system.7  

                                                      
 
1 Exhibit A-41. 
2 Exhibit B-52. The “Requested Documents” are documents 1-5 and 51-58 from Appendix A to PKMJF’s September 21, 2020 
letter (Exhibit B-48). 
3 Exhibit B-38, VAFFC IRs 11.1, 14.1 and 14.2, pdf pp. 63 & 70; Exhibit B-39, Parkland IRs 6.1.1-6.1.3, pdf p. 12. 
4 Exhibit B-52, paras. 2 and 4. 
5 Exhibit A-41, p. 2.   
6 Exhibit A-34. 
7 Exhibit C2-31-1. 
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VAFFC is best positioned to assess the potential relevance of material to its own case. But VAFFC cannot make 
fully informed submissions because the content has been withheld. This is procedurally unfair. PKMJF has even 
redacted paragraphs 6-8 and footnote 4 in its October 27, 2020 letter, without explanation.8 As VAFFC is unable 
to respond to the nature of some of the reasons for limiting its access, VAFFC also requests access to an 
unredacted copy of this letter. 

If the real concern is relevance, then VAFFC should be able to make submissions after viewing the material, 
subject to the confidentiality protections already in place. If the concern is the risk of commercial harm, then 
PKMJF should explain why the measures in place to ensure the confidentiality of the Requested Documents are 
inadequate, and why there are no other options. PKMJF instead ignores this proceeding’s longstanding 
undertakings, and the fact that they are of the type routinely used by the BCUC and other energy regulators. 

When considering confidentiality issues, the Commission and its peers have taken guidance9 from the Supreme 
Court of Canada’s decision in Sierra Club of Canada v. Canada (Minister of Finance). In Sierra Club, the Court 
noted that a confidentiality order should only be granted when: 

(a)  such an order is necessary in order to prevent a serious risk to an important interest, including a 
commercial interest, in the context of litigation because reasonably alternative measures will not prevent 
the risk; and 

(b)  the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair 
trial, outweigh its deleterious effects, including the effects on the right to free expression, which in this 
context includes the public interest in open and accessible court proceedings. [emphasis added] 

The Court further noted that the “risk in question must be real and substantial, in that the risk is well grounded in 
the evidence, and poses a serious threat to the commercial interest in question”, and that “the phrase 
“reasonably alternative measures” requires the judge to consider not only whether reasonable alternatives to a 
confidentiality order are available, but also to restrict the order as much as is reasonably possible while 
preserving the commercial interest in question”.10 

In the case at hand, PKMJF has failed to establish that any purported risk to its interests is “well-grounded in the 
evidence”, or “poses a serious threat” to its commercial interests. Earlier PKMJF submissions baldly suggested 
that VAFFC or its members might compete with, or perhaps purchase, PKMJF’s jet fuel system, and that access 
to the Requested Documents would assist VAFFC elsewhere, in breach of executed undertakings.11 For the 
avoidance of any doubt, VAFFC denies all of these insinuations. PKMJF has also ignored alternative measures.  

As the risk PKMJF alleges does not outweigh the harm to VAFFC that would result from denying access to the 
Requested Documents, access should be ordered.  Please contact the writer if you have any questions. 

Yours very truly, 

 
Matthew D. Keen 

                                                      
 
8 Exhibit B-52. 
9 See for example: BCUC Order A-5-15, dated July 15, 2015, Appendix A, pp. 5-6; Alberta Utilities Commission Order 
M2008-006, dated August 5, 2008.  
10 2002 SCC 41 (“Sierra Club”), paras. 53, 54 and 57. 
11 Exhibit B-34, para. 3; Exhibit B-44, para. 26. 




