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{01810490;1}   INTERLAW MEMBER OF INTERLA W, A N INTERNA TIONA L A SSOCIA TION  

OF IND EPEND ENT LA W FIRMS IN MA JOR WORLD  CENTRES  

 

Telephone  604 688-0401 
Fax  604 688-2827 
Website  www.owenbird.com 

November 26, 2020     

VIA ELECTRONIC MAIL 

British Columbia Utilities Commission  

6th Floor, 900 Howe Street 

Vancouver, B.C.   V6Z 2N3 

Attention: Marija Tresoglavic, Acting Commission Secretary 

Dear Sirs/Mesdames: 

Re: British Columbia Hydro and Power Authority (BC Hydro) Walden North Hydro 

Forbearance Agreement ~ Project No. 1599133 

We are counsel to the Commercial Energy Consumers Association of British Columbia (the 

“CEC”).  Attached please find the CEC’s first set of Information Requests with respect to the 

above-noted matter.   

If you have any questions regarding the foregoing, please do not hesitate to contact the 

undersigned. 

Yours truly, 

OWEN BIRD LAW CORPORATION 

Christopher P. Weafer 

CPW/jj  

 

cc:  CEC 

cc:  BC Hydro 

cc:  Registered Interveners 

 

Direct Line:  604 691-7557 

Direct Fax:   604 632-4482 

E-mail:    cweafer@owenbird.com 

Our File:  23841/0241 

C2-2

®! 

OWE N•BIRD 
L A w T I O N CORPORA 

/':ti YEARS 
~· 1969-2019 

Yvonne.Lapierre
Walden North Hydro Forbearance Agreement
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COMMERCIAL ENERGY CONSUMERS ASSOCIATION  

OF BRITISH COLUMBIA (“CEC”) 

 

INTERVENER INFORMATION REQUEST NO. 1 

 

British Columbia Hydro and Power Authority (BC Hydro) Walden North Hydro 

Forbearance Agreement 

Project No. 1599133 

 

November 26, 2020 

 

1. Reference:  Exhibit B-1, page 1-2 

 

 

1.1 Please provide the meaning of a ‘contractual development’, outlining the boundaries that 

define it such as financial thresholds or other factors.  

1.2 Are ‘contractual developments’ common in BC Hydro’s EPAs or other contracts?  

1.2.1 If yes, please provide non-confidential examples of those in EPAs and/or other 

contracts. 

BC Hydro has concerns wi th the BCUC's reasoning iin the Order No. G-148-20 Decision 
and the resuliting directives. BC Hydro believes that the BCUC's Rules for !Energy 
Supply Contracts for Electriicity (tihe Rules), as established pursuant to BCUC Order 
No. G-61-12, provide appropriate guidance as to whether a document or actiion is an 
amendment of an energy s1upply contract that is to be fi led 1unde:r section 71 of the UCA 
or a "contractuall development'' that is not fi led under section 71. Parties to an 

agreement or action related to an energy supply contract shoulld be able to rely on the 
Rules to ascertain their filing requirements. 
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2. Reference:  Exhibit B-1, page 2 

 

2.1 Is the implication of the statement that ‘both parties to energy supply contracts are subject 

to the filing requirements…’ that the other party to the Forbearance Agreement 

presumably had a similar understanding of whether or not BCUC approval was required?  

2.1.1 If not, please explain how the other party’s interest in the Rules relates to the 

agreement. 

3. Reference:  Exhibit B-1, page 2 

 

3.1 Please provide general, non-confidential examples of other Forbearance Agreements or 

similar agreements that BC Hydro has entered into.  Company names are not required.  

We note also that the Rules were developed and revised over the years in consultation 
with utilities and other stakeholders. Both parties to energy supply contracts are subject 
to the fil ing requirements, and therefore have an interest in the Rules. As we interpret 
the Order No. G-148-20 Decision, the BCUC appears to provide a new definition of 
"amendment" that includes an agreement that materially affects the terms of an energy 
supply contract, and this definition determines the section 71 filing requirement. This 
may not have been the BCUC's intention and it would be helpful if this was clarified. 
Also, since the Order requires the filing of agreements entered into since 2001 , this 
change is effectively retroactive and did not follow the BCUC's historical practice of first 
consulting with utilities and other stakeholders before changing the Rules. We submit 
this was not procedurally fair and is not consistent with the expectations of utilities and 
other stakeholders. 

Additionally, we remain of the view that a forbearance agreement is a common form of 
commercial agreement where one party agrees to forbear from exercising a right in an 
underlying agreement for a period of time in exchange for consideration from the other 
party without amending the underlying contract. There is nothing improper about a 
forbearance agreement. 
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4. Reference:  Exhibit B-1, page 3 

 

4.1 Please provide a map showing the various facilities. 

The Walden North project provides support to nearby BC Hydro facil ities in relation to 
generation and water flow. BC Hydro's Seton Dam was completed in 1956 and is the 
final dam of the Bridge River hydroelectric system. As part of the Seton Dam project, 
BC Hydro built a tunnel (Cayoosh Diversion Tunnel) to divert water from Cayoosh 
Creek to Seton Lake for BC Hydro generation purposes at Seton GS. It is also 
BC Hydro's understanding that diverting Cayoosh Creek flows into Seton Lake facil itates 
salmon migration to spawning areas in the Bridge River system, via Seton River and 
Seton Lake, during the sockeye salmon migration period. 

The Walden North tailrace, owned by the IPP, was designed to channel flows from the 
Walden North powerhouse directly to BC Hydro's Cayoosh Diversion Tu1nnel, with flows 
in excess of 1400 cubic feet per second diverted by a culvert back to Caiyoosh Creek. A 
Diversion Agreement dated November 14, 1990 (the Diversion Agreement) sets out 
the rights and obligations of BC Hydro and the Walden North IPP with respect to the 
design, construction, operation and maintenance of the "Walden North Diversion" and 
enabled the diversion of Cayoosh Creek water into the Cayoosh Diversion Tunnel. 
Pursuant to the Diversion Agreement, the Walden North IPP maintains and operates the 
works that are used to divert water from the Walden North tailrace into BC Hydro's 
Cayoosh Diversion Tunnel and the culverts that return excess water to Cayoosh Creek 
and a fish spawning area. The Diversion Agreement provides the following benefits to 
BC Hydro: 
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5. Reference:  Exhibit B-1, page 4-5 

 

 

5.1 Please confirm, or otherwise explain, that there is no relevant linkage between the 

discussions regarding the gas arrangements and the Forbearance Agreement.  Please 

provide the information confidentially if necessary.  

5.2 Could BC Hydro have renegotiated the Diversion Agreement such that it could operate in 

the absence of the 1990 EPA?  

5.2.1 If yes, why did BC Hydro not pursue such a course of action?  

5.3 Please confirm, or otherwise explain, that the net effect of the Forbearance Agreement is 

that BC Hydro outlays less money overall for the energy it receives than it did without 

the Forbearance Agreement? 

5.3.1 If yes, what is the value to ESI (or FortisBC Energy Inc.) of the Forbearance 

Agreement?  

5.4 Would FEI, as an affiliate of ESI, have been required to disclose the Forbearance 

Agreement to the Commission under its own regulatory regime?  Please explain.  

In anticipation of the expiry of the initial 20-year term, BC Hydro and ESI began 
discussions in 2012 to explore the potential for an EPA renewal. At the time, a 10-year 
extension of the project was being proposed by ESI. With respect to the EPA renewal, 
BC Hydro was unable to reach an agreement with ESI because the upper limit of pricing 
BC Hydro was able to offer for a 10-year extension was not, as indicated by ESI, 
adequate to recover its costs at that time. 

BC Hydro wanted to maintain the incremental generation and environmental benefits it 
received as a result of the Diversion Agreement and without the EPA the Diversion 
Agreement would terminate. However, BC Hydro also wanted to reduce the cost of the 
EPA. Parallel to these EPA renewal discussions, BC Hydro and FortisBC Energy Inc. 
(an affiliate of ESI) were engaged in confidential negotiations in relation to a suite of 
agreements, including the gas arrangements in relation to the Burrard Generating 
Station. The gas-related issues were resolved by Order in Council 749 issued in 
December 2014. 

Around this same time period, BC Hydro also wished to resolve the outstanding Walden 
North 1990 EPA and Diversion Agreement issues, and therefore entered into the 
Forbearance Agreement with an effective date of April 1, 2014. Under the Forbearance 
Agreement, BC Hydro agreed to forbear from exercising its termination rights under the 
evergreen Walden North 1990 EPA in consideration for a forbearance payment. For 

administrative convenience, we agreed that the forbearance payment would simply be 
set-off against the EPA payments. The Forbearance Agreement did not change the term 
of the EPA, Which Is evergreen. nor did It change the quantity of energy or price under 
the EPA. 
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6. Reference:  Exhibit B-1, page 5 

 

6.1 If not confidential, please provide the term of the Forbearance Agreement, or 

alternatively provide the information confidentially. 

7. Reference:  Exhibit B-1, page 5 and 6 

 

7.1 Please elaborate on why the finding that the Forbearance Agreement is an amendment to 

the Walden North 1990 EPA means that the Forbearance Agreement is itself an energy 

supply contract.  

7.2 Does the UCA contemplate ‘amendments’ to energy supply contracts? If so, please 

identify where.  

Present Situation 

In February 2016, the Walden North project was acquired by CCPLP, which is 
comprised of Cayoose Creek Development Corporation and lnnergex. The Sekw'el'was 
Cayoose Creek Indian Band (Cayoose Creek Indian Band) is the sole beneficial 
shareholder of Cayoose Creek Development Corporation. Cayoose Creek Indian Band 
is part of the St'at'imc Nation. The original Walden North EPA, Forbearance Agreement 
and Diversion Agreement were assigned to CCPLP at that time. 

The Walden North 1990 EPA and Diversion Agreement remain in effed at this time in 
accordance with their respective terms. In addition, the Forbearance Agreement also 
remains in effect at this time. 

All energy supplied to BC Hydro by the Walden North project and all payments for such 
energy purchased by BC Hydro continue to be under the Walden North 1990 EPA. The 
rights and obligations of the parties in respect of the Cayoosh Diversion Tunnel and 
related works continue to be under the Diversion Agreement. Consideration provided by 
CCPLP to BC Hydro under the Forbearance Agreement also continues at this time in 
accordance with that agreement. 

Energy Supply Contract Considerations 

The BCUC determined that the Forbearance Agreement is an amendment of the 
Walden North 1990 EPA and directed BC Hydro to file the Forbearance Agreement 

pursuant to section 71 of the UCA. The BCUC's finding that the Forbearance Agreemer 
is an amendment of the Walden North 1990 EPA m eans that the Forbearance 
Agreement is an "energy supply contract" as that term is defined in section 68 of the 
UCA. 
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8. Reference:  Exhibit B-1, page 6 and 7 and page 5 

 

 

8.1 Does the 1990 EPA exemption from the UCA section 71 carry the implication that the 

EPA is in the public interest?  Please explain why or why not.  

In BC Hydro's view, the factors and criteria specified under section 71 (2.21 ) overall do 
not contemplate evaluation of an agreement like the Forbearance Agreement. Rather, 
the factors and criteria contemplate evaluation of a contract for the supply of a quantity 
of energy to BC Hydro at a specified price against other forms of energy that are 
available and could be used instead of the energy to be supplied under the contract, in 
the context of the drivers and policies set out in the IRP and B.C.'s energy objectives. 

There is no energy supplied under the Forbearance Agreement nor does the 
Forbearance Agreement increase or otherwise change the quantity or form of energy 
supplied to BC Hydro under the Walden North 1990 EPA. In BC Hydro's view, of the 
factors and criteria to be considered under section 71 (2.21 ), the only ones that could be 
viewed as applicable to consideration of the Forbearance Agreement are: 

• The interests of both current and future BC Hydro customers - BC Hydro believes 
that the Forbearance Agreement is in the interests of both current and future 
BC Hydro customers because BC Hydro does not incur any costs under the 
Forbearance Agreement, and the agreement reduces the total costs otherwise 
payable to CCPLP by BC Hydro and its ratepayers by way of an offset against 
amounts invoiced to BC Hydro under the Walden North 1990 EPA; and 

• British Columbia's energy objective (f), "to ensure the authority's rates remain among 
the most competitive of rates charged by public utilities in North America" - BC Hydro 
believes that the Forbearance Agreement supports this energy objective for the 
same reasons as the point above. 

The Walden North 1990 EPA is exempt from the UCA section 71 filing requirement 
pursuant to Minister's Order fvl-22-9801-A 1. 

Section 4(1 )(b) of Direction No. 8 to the BCUC provides that in setting rates for 
BC Hydro, the BCUC must not disallow for any reason the recovery in rates of the costs 
incurred by BC Hydro with respect to energy supply contracts entered into before 
April 1, 2016, which includes the Walden North 1990 EPA. Therefore, the costs that 
BC Hydro incurs pursuant to the Walden North 1990 EPA are recoverable in rates 
pursuant to Direction No. 8. 

BC Hydro does no1 incur any cos1s pursuant to the Forbearance Agreement, hov.iever, 
the consideration provided by CCPLP pursuant to the agreement is an offset against the 
costs BC Hydro incurs pursuant to the Walden North 1990 EPA. 




