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INTRODUCTION 

1. On September 24, 2020 the Commission issued Order G-242-20 (the "Proceeding"), 

inviting submissions with respect to an advance ruling on confidentiality proposed by 

Parkland regarding Fuel Price Transparency Act ("FPTA") Submissions. 

2. ?-Eleven Canada, Inc. ("7-Eleven") intervened in the Proceeding and filed submissions 

on October 15, 2020 supporting the proposal of Parkland and contributing further 

suggestions. 

3. On November 30, 2020 the Commission issued an invitation for further submissions with 

respect to a framework for determination of confidentiality for information collected 

pursuant to the FPTA (Exhibit A-4). 

4. ?-Eleven welcomes the opportunity to provide its responses to the Commission's new 

questions. 

5. ?-Eleven reiterates its earlier submissions in October 2020 with respect to confidentiality 

made in this Proceeding and in respect of the consultation about the Retail Pilot program. 

?-Eleven again urges the Commission to apply the framework only to the collection of data 

that is currently required under the FPTA and regulations. ?-Eleven distinguishes the 

treatment of information collected pursuant only to a trial (i.e. the Retail Pilot). Such 

information is gathered not in furtherance of the policies of the FPTA such as 

transparency, but rather, to inform the government for the purpose of developing fair and 

measured policies in regulations (or amendments to regulations) to come into effect 

following the trial period (most likely in 2022). All information gathered in the Retail Pilot 

should be deemed confidential and kept from public access. 

6. ?-Eleven is a retailer. It does not supply fuel as a wholesaler. It is not currently a 

"responsible person" subject to reporting under the FPTA regulations. Hence, the following 

submissions address the prospective operation of the FPTA if and when retailers are 

generally required to report data under the FPT A. 
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Commission Questions and Responses 

Determination of Confidentiality 

a. The most efficient and effective framework and process for the Administrator to determine 
whether fuel data submitted by responsible persons which they claim is protected information 
does constitute protected information under the FPT Act. Submissions in this regard should 
include consideration of: · 

i. What are some efficient ways to group or categorize specific fuel data and at 
what levels of detail for making such determination? 

ii. Is it possible for the Administrator to pre-determine types of fuel data as 
protected information? 

Response 

a. If so, identify the type of fuel data and why it should be pre
designated as protected information. 

b. If not, what other process(es) could be implemented to ensure 
consistency and reduce the administrative burden of protected 
information determinations? 

7. The FPTA regime provides for regular (normally monthly) reporting of identical categories 

of information. It is unlikely that the considerations that lead to a determination that certain 

types of information provided by a particular party should be treated as confidential 

(protected information) would vary from period to period. It would be inefficient, if not 

impossible, for the Commission to make fresh determinations of confidentiality each month 

across the many retail stations in the Province. Further, to do so would invite 

inconsistencies. 

8. In the initial round of consultations Parkland and the interveners (including 7-Eleven) 

advocated for a framework where reporting parties, in good faith, would designate the 

confidentiality for collected information and that the Commission would respect such 

designations as protected information. That approach has much to recommend it in this 

context: 

(a) The responsible persons are in the best position to evaluate and determine the 
commercial and competitive sensitivity of their information. 

(b) The FPTA regime consumes considerable private resources for monthly reporting. 
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The Commission should seek to ease the regulatory burden. A prolix process of 
assessing and determining confidentiality for a responsible person's information 
across each retail station in the Province would likely require parties to retain . 
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counsel and consume considerable private and public resources and would. be 
contrary to good public policy. 

(c) Respecting the confidentiality designations of industry participants is consistent 
with the approach taken during the 2019 Fuel Pricing Inquiry. In that Inquiry, parties 
had the option to designate portions of their evidence or oral testimony as 
confidential and that was respected by the Commission. The Commission was able 
to discharge its mandate effectively and issued comprehensive reports. 

(d) While one purpose of the FPTA is to make information available to the public (i.e. 
transparency) that should not obscure the fact that significant portions of the 
information collected is sensitive. The crux of the legislation is the balancing of the 
interests in disclosure and privacy. That is best achieved in a robust process under 
section 9(2) of the FPTA, which we address below. The Commission should not 
engage in detailed examination of the initial designation of confidentiality by the 
operators of individual stations. 

( e) That view is underscored by the policy of the FPT A, which concerns access to 
information about pricing across an industry as. opposed to the operations of 
particular stations or operators. In all likelihood, the public interest in transparency 
may be achieved through disclosure of sufficiently aggregated and anonymized 
data which, at the individual level, is (and should remain) confidential. 

9. While primacy should be afforded to the confidentiality designations of responsible 

persons, the Commission may retain a residual discretion to disallow a designation in the 

clearest of cases, where the Commission is of the view that the designation was not made 

in good faith. In such case, there should be a robust process: 

(a) The Commission must identify its objection and provide detailed grounds, including 
any supporting evidence. 

(b) The reporting party then is afforded an opportunity to make submissions to the 
Commission in support of its designation and to present evidence. 

(c) The Commission must then reconsider its decision and communicate to the 
reporting party with written reasons. 

b. Are there circumstances where the confidential status of protected information would expire 
after a certain time period? If so, what would be the review process for the Administrator to 
make such a determination? If not, why? 

Response 

10. While it is conceivable that some confidential (protected) information may lose its 

confidentiality over time, there are good reasons to suppose that will not be the case. 

Given that the policy of the FPTA is to provide transparency across an industry - as 

opposed to divulging details about individual market participants - and the considerable 
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time and resources that would be involved revisiting a confidentiality designation and 

determination, 7-Eleven urges the Commission not to pursue this exercise. 

11. This question is difficult to answer concretely because, at this time, retailers are ~ot 

required to report under the FPTA and its regulations. The final determination of what 

information will be required (amongst other things) will be made by the government 

following the conclusion of the Retail Pilot and the report of the Commission. 

12. That said, to illustrate using a hypothetical, suppose retailers are required to report on the 

terms of supply of fuels they acquire, including price, discounts and incentives and 

transportation costs. There is good reason to believe that such information will be 

commercially and competitively sensitive. A given retailer may seek to negotiate 

confidential, favourable terms with a supplier. The supplier may be less willing to extend 

favourable terms or make concessions if the results of the bargain will become public and 

accessible to other customers. 

13. In such a situation, it is unlikely that the information would lose its sensitivity over time. 

Supply contracts often last more than a year. Disclosure of information even two years 

after the fact may allow the market to deduce the terms of a contract which is then still 

operating. Or even if the contract has expired, the terms of a past contract may offer the 

market insights into the approach and strategies of a given supplier (or customer) who 

repeatedly bargains. 

14. When one considers the number of retail stations in the Province and the accumulation of 

data reported over time, it is apparent that a system that provides for ongoing or periodic 

review about the confidentiality of individual data submissions is likely to be. complicated, 

time consuming and ultimately wasteful of resources. It will likely be difficult to delineate 

bright lines when information is no longer confidential. Much will depend on the 

circumstances of the individual station, which suggests a highly contextualized inquiry will 

be required to be fair to the reporting party. And if the Commission were to determine that 

at a given time the information should still not be disclosed, what will stop the Commission 

from revisiting the issue and process repeatedly at later dates? 
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Treatment of Protected Information 

c. If the fuel data is determined to be protected information by the Administrator, whether such 
fuel data is suitable for public disclosure under section 9(2) of the FPT Act while meeting the 
objectives of the FPT Act? Submissions should include: 

i. Ways to aggregate or anonymize protected information such that the fuel data is 
no longer protected information and can be published pursuant to section 9(2)(a) 
of the FPT Act. 

ii. What public interest considerations or factors should the Administrator consider 
when determining whether "the public interest in the protected information that will 
be disclosed outweighs any potential harm to responsible persons" pursuant to 
s·ection 9(2)(b) of the FPT Act? 

Response 

15. Section 9(2) of the FPTA involves a balancing of interests, some public and some private. 

It is important to acknowledge that the public interests involve more than transparency. As 

was noted in the earlier submissions of Parkland, 7-Eleven and other experienced market 

participants, disclosure or sharing of commercially sensitive information of market 

participants may diminish competition and may be contrary to competition law policies. 

16. In theory, such concerns may be overcome if data is made available to the public in a 

sufficiently aggregated and anonymized way. What is sufficient depends heavily on the 

particular factual circumstances. In a small town or other localized geographic area within 

a city, it may not be possible to achieve sufficient anonymity by aggregating the purchase 

cost or sales data across all retail stations. Further, what is sufficient also depends on 

what information has already been made available. Thus, if there are 5 reporting parties 

and 4 agree to the publication of (or do not assert confidentiality over) a particular type of 

data, publication of an aggregated figure covering data of the 5 reporting parties will allow 

all of them (and the public) to deduce the information of the 5th party which asserted 

confidentiality over its information. 

17. In short, the devil lies in the details. 

18. A further complication is that we do not yet know precisely what data will be required to 

be produced by retailers starting in 2022 once the regulations are amended. As a matter 

of fair process, it is important that the Commission provide its proposals of particular 

aggregations and anticipated publications to the retail industry well in advance so that 
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retailers have an opportunity to make meaningful written and oral submissions, file 

evidence and respond to the submissions of other interveners and interested parties. 

19. ?-Eleven submits that the Commission should not exercise its residual discretion to 

publish protected information of retailers on the basis of the public interest. The core 

reason is that the legislation is not concerned (and should not be concerned) with the 

information of a particular market participant but rather with trends across the industry. 

20. In the alternative that the Commission allows any public disclosure of protected 

information of wholesaler or importers, who are currently required to report under the 

FPTA, that determination should not be extended automatically to retailers at such future 

time as the FPTA regulations are amended to require them to make filings. In the reports 

following the 2019 Inquiry, the Commission reached somewhat different conclusions with 

respect to wholesale and retail markets in the Province. Indeed, the government deferred 

collection of data from retailers , and instead provided for a year-long Retail Pilot with 

further recommendations to be made before the promulgation of new or amended 

regulations. To be fair, before any of the retailers ' protected information is published, they 

should be afforded an opportunity to make further submissions drawing on considerations 

such as the Retail Pilot, the conclusions of the Commission with respect to wholesalers 

and importers, the features of the diverse ~etail markets in the Province and the particular 

requirements of the amended legislation. 

CONCLUSION 

21 . ?-Eleven would be pleased to address any questions the Commission may have arising 

from these submissions or those of other parties. 

22. As the process moves forward , ?-Eleven would like an opportunity to respond to 

submissions of other parties that were not available to it in sufficient time to be addressed 

in these submissions. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 13TH DAY OF JANUARY, 
2021 

Counsel for 7-Eleven Canada, Inc. 
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