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Reply to: Leigha Worth 
ED@bcpiac.org  

Ph: 604-687-3034 

13 January 2021 

VIA E-FILING 

Marija Tresoglavic 

Acting Commission Secretary 

BC Utilities Commission  

6th Floor 900 Howe Street  

Vancouver, BC V6Z 2N3                                                                                       Our File:  7800.911 

Dear Ms. Tresoglavic, 

 

Re:  Parkland Corporation - Request for Advance Ruling on Confidentiality for Fuel Price 

Transparency Act Reporting Submissions 

 

We make the following submissions on behalf of our client groups, the British Columbia Old Age 

Pensioners’ Organization, Council of Senior Citizens' Organizations of BC, Disability Alliance BC, 

Active Support Against Poverty, Together Against Poverty Society, and Tenants Resource and 

Advisory Centre ("BCOAPO et al.").  We do so in compliance with British Columbia Utilities 

Commission Order G-303-20, which stated interveners in this process are to file submissions on 

today’s date regarding Directive No. 2 of that same Order. 

 

For ease of reference, we have structured our submissions on this subject to mirror those of 

Directive No. 2. 

 

Determination of Confidentiality 

 

a. The most efficient and effective framework and process for the Administrator to 

determine whether fuel data submitted by responsible persons which they claim is 

protected information does constitute protected information under the FPT Act. 

Submissions in this regard should include consideration of: 
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i. What are some efficient ways to group or categorize specific fuel data and at what levels 

of detail for making such determination? 

 

We and our expert are not yet familiar with the specifics of how the market players may normally 

group or categorize their fuel data or how they propose the BCUC do so when reporting to the 

public. As a result, we will leave comment on this aspect of the Panel’s inquiry to the market 

players with the expectation that the Commission will make further inquiries should it deem it 

prudent to do so, including an opportunity for us to consider and comment on any proposals being 

given serious consideration. 

 

ii. Is it possible for the Administrator to pre-determine types of fuel data as protected 

information? 

 

While we are admittedly not yet familiar with the intricacies of how the market players envision 

their FPTA filings are to be formulated, presented, or regulated, as consumer advocates we are 

very familiar with the law, confidentiality, the public interest, and assertions of significant and 

sensitive commercial interests. It with that knowledge and experience that we offer the following 

comments answering the above question on behalf of consumers with a resounding, “No.” 

 

The following is an excerpt from the second reading of the FPTA, where Ravi Kahlon was 

speaking to his party’s intent: 

 

What this bill will do is essentially ensure that these big oil companies are being 

more transparent on how they come across and how they basically put their fuel 

prices in place. 

 

We’re not the only jurisdiction to do this. Australia and New Zealand have both 

gone in this direction. Washington state and Oregon state require oil and gas 

companies to ensure that the information is available. 

 

Once the information becomes available, obviously, privacy and sensitive 

data…. It will be ensured that that doesn’t become public, but it will be 

available for consumer and watchdog groups so that they can look at the 

numbers and they can come through with assessments on what they believe 

might be happening. I think it’s a very important step. As I mentioned, other 
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jurisdictions are doing this. Just our neighbours, Washington state and Oregon 

state, are taking those important steps. 

 

I wanted to ensure that I read from my constituents some more details around 

what information will be gathered from the industry. If this legislation is passed, 

the companies will have to provide key data. 

 

Some of that key data is refined fuel imports and exports, including volume and 

source and mode of transport; inventories of fuel at primary and bulk terminals; 

storage, throughput, cleanup and blending of capacity of primary and bulk 

terminals, upgraders and refineries; retail fuel prices and the volume sold at each 

price; comprehensive breakdown of fuel sales; wholesale prices and volume sold 

at each price; refinery capacity; operational uptime and shutdowns; volume of 

fuels refined within the province; and finally, volume of feedstock delivered to a 

refinery. All very, very important information. 

[1:45 p.m.] 

 

Again, some of my constituents have been asking questions to me. So this is 

important information that I want to share with them. Public reporting is, 

obviously, a fundamental part of this framework. This legislation requires 

timely reporting of a range of key metrics by the fuel industry to government to 

allow for a public release. This includes an allowance for the release of 

commercially sensitive information when it’s determined that the public interest 

in that information outweighs the potential harm to the private interests of the 

fuel companies. 

 

The final details — obviously, the regulatory and how these reports will be 

structured — will be determined by the independent body, which is, of 

course, the B.C. Utilities Commission. 

 

Again, I want to thank the minister for bringing this piece of legislation in. It’s 

critically important that this building — the work we do here — is transparent. I 

think it’s very important, also, that the oil companies are transparent on how they 

set their prices so that the public can have some sense of confidence that…. 

 

Many have suggested to me that there’s price fixing. We need to ensure that 

this information gets out there so that people don’t think that way and that 

they can see that it’s clear, and the information is out and is transparent. 

Public agencies that are doing advocacy work along these lines have the 

opportunity to get that data and come to their own findings and come to 

their own conclusions. 
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Again, we’re not the only ones, as I’ve said. Other jurisdictions are heading in 

this direction. I think it’s an important step for transparency.1 
[emphasis added] 

 

Later in the same debate regarding the FPTA, the Honourable Harry Bains said the following:  

 

I have seen that, other times, lack of competition…. If there is a gas price at one 
gas station of $1.49.9, you go around, and at every other gas station, you’ll see 
exactly the same price — $1.49.9. There is no justification. You go across the line. 
You see four gas stations at the same cross-section, and you will see four different 
prices.  
 
What is going on here in British Columbia? Part of the problem is that the prices 
that these oil companies and the gas companies that supply gasoline to British 
Columbia…. They make these decisions in secret. We’re saying, through this bill, 
that decision-making process, the lack of transparency, making decisions behind 
closed doors — those days are over, because people of this province deserve 
better. 
… 

Right now I think we are looking at, through this bill, that there will be some 
justification. They will have to explain why and how they’re setting those prices. If 
there is a reason to charge that 13 cents, we’re saying: “Prove it.”2 

 

 

These comments by members of the enacting government make clear a number of things. The 

government brought forward this legislation intending that it be regulated by the BCUC: an 

independent public regulator we note defines its values as including the following: 

  

Accessibility ‐ We facilitate fair, transparent and inclusive processes that 

encourage well-represented input from relevant stakeholders who possess the 

information required to present their views effectively.3 

 

This theme is revisited again in the Commission’s description of its role: 

                                                
1 British Columbia, Official Report of the Debates of the Legislative Assembly (Hansard), 41st Parl, 4th 
Sess, No. 299 (26 November 2019) at 10791 (R Kahlon). 
2 British Columbia, Official Report of the Debates of the Legislative Assembly (Hansard), 41st Parl, 4th 
Sess, No. 299 (26 November 2019) at 10792 (Hon H Bains). 
3 https://www.bcuc.com/about/who-we-are.html retrieved on 2021-01-13. 

 

https://www.bcuc.com/about/who-we-are.html
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Our responsibility is to the public and to the companies we regulate. We work to 

maintain processes that are fair, transparent and inclusive. The BCUC values 

input from British Columbians, and we are committed to issuing well-reasoned, 

evidence-based decisions.4 

[emphasis added] 

 

To be honest, we cannot envision processes where material evidence covered by a broad and 

and immovable cone of silence that excludes even those without a commercial interest in the 

information could reasonably be defended as fair, transparent, and inclusive hearings where 

relevant stakeholders like us can be expected to present our views effectively.  

 

It is disappointing if not surprising that the market participants in this hearing have not thus far 

shown a greater understanding of the optics and effects of the Parkland application and tempered 

their positions accordingly. We recognize that they are new to regulation and surely chafe in the 

knowledge that they now have to answer to anyone but we, as consumer advocates, have no 

sympathy for that corporate discomfort when the alternative is a return to what precipitated the 

British Columbia Utilities Commission’s Inquiry into Gasoline and Diesel Prices in British Columbia 

that found that at that time gas and diesel at the pump included an unaccounted-for and therefore 

unjustified cost to consumers in our province of $490,000,000…per year.5  

 

It goes without saying that consumer sympathy for the commercial interests of the market 

participants was running thin before the Inquiry, but it dried up entirely after that. However, 

although it is tempting to take a position that the market players regulated by the FPTA have been 

well compensated for a lack of confidentiality going forward, we are not so short sighted that we 

would fail to recognize there are some instances when some degree of confidentiality is 

appropriate, provided it is proven in each instance and does not extend beyond the limits that are 

strictly necessary to protect the market participant from competing commercial interests using 

discovery to gain an advantage.  

 

There is a reasonable middle ground. 

 

                                                
4 https://www.bcuc.com/about/our-role.html retrieved on 2021-01-13. 
5 BCUC – An Inquiry into Gasoline and Diesel Prices in British Columbia, Final Report, p. 4 of 115. 

https://www.bcuc.com/about/our-role.html
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As a frequent and long-time participant before the Commission, we are familiar with difficulty 

regulated entities and interveners face when issues engaging commercially sensitive information 

arise. In those cases, we do note that the BCUC’s default as found in the following section of its 

Rules of Practice and Procedure work well to strike a balance between commercial concerns and 

the public interest and they are what we are urging this Panel to consider as the starting point - 

the default setting to be refined where it is demonstrably necessary - in its development of a 

framework under which to regulate the market players under the FPTA and more specifically how 

it will deal with assertions of confidentiality within that framework:  

 

17.01 Subject to the following, and to other related statutory provisions and 

exceptions or exclusions by law, including the Freedom of Information and 

Protection of Privacy Act, the Utilities Commission Act and the 

Administrative Tribunals Act, information filed by parties in a matter before 

the BCUC will be placed on the evidentiary record and may be made 

publicly available.6 

 

In each case, entities regulated by the BCUC are required to follow the provisions of the 

Commission’s Rules of Practice and Procedure (“the Rules”) and more specifically sections 16 

through 247 if they seek to have any information filed kept confidential (I.e. not on the public 

record).  

 

We can assure the market players unfamiliar with the process that even in cases when the 

Applicant files materials relating to the prices paid for energy, capital asset components or certain 

services, the default is that information “filed by parties in a matter before the BCUC will be placed 

on the evidentiary record and may be made publicly available.8 In those cases, the regulated 

entities make the necessary application, specifying what information they wish to have held 

confidential and why with the BCUC making a determination on that application, either with or 

without public participation. If confidentiality is granted, the entities understand that the BCUC 

                                                
6 BCUC Order G-15-19, Attachment, Section 17.01. https://www.bcuc.com/Documents/Participant-Info/G-
15-19_BCUC_Rules_of_Practice_and_Procedure.pdf retrieved on 2021-01-13 
7 BCUC Order G-15-19, Attachment, Sections 16-24. https://www.bcuc.com/Documents/Participant-
Info/G-15-19_BCUC_Rules_of_Practice_and_Procedure.pdf retrieved on 2021-01-13 
8 Ibid, section 17.01. 
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may grant consumer advocates like us access that information as per section 24 of the 

Commission’s Rules of Practice and Procedure9. 

 

 

 

While we can understand the market participants’ desire to keep information relating to the cost 

of fuel off the public record, that does not mean we - as lawyers representing the consumers 

directly and indirectly affected by fuel prices in British Columbia – or others without a 

demonstrable commercial interest in the information should not be given reasonable access. It is 

our position that fairness and transparency, to “relevant stakeholders” like consumers affected by 

the price of fuel in British Columbia, requires the ability to proceed as Mr. Kahlon described in the 

Hansard excerpt above. The party asserting confidentiality must the Commission with sufficient 

evidence to justify their desire for information to remain off the public record, groups like ours still 

have the opportunity to, “look at the numbers and they can come through with assessments on 

                                                
9 Ibid, section 24. 

 

24 Requests for access to confidential documents in a proceeding 

24.01 If the BCUC grants a request for wnfidentiality, the BCUC, with comments from the party 

submitting the document, and/or any party affected by disclosure of the confident ial document, 

may consider whether access to the confidential informat ion may be provided to certa in parties 

upon request. 

24 .02 Part ies requesting access to confidential information must submit a request electronically to the 

BCUC, w ith a copy to the party who filed the document confidential ly, that explains the 

reason(s) fo r the request and a statement describing how access to the information perta ins to 

the ir participation in the proceeding. 

24 .03 If a req uest for access to confidential informat ion is accepted, the requester must sign and file 

with the party and the BCUC a Declaration and Undertaking form in respect of the use of the 

confidential information before receiving a copy of the confidential information from the party. 

The Declaration and Undertaking form is a binding commitment by the requestor: (i) to use the 

confidential informat ion disclosed exclusively for purposes related to the proceeding; (i i) to hold 

the infom,ation in confidence; (iii) to not reproduce t he document(s) disclosed; and (iv) to 

return to the party the confidential document(s) or to destroy the confident ial document(s) 

within fourteen (14) days of the BCUC's fina l decis ion in the proceeding. The BCUC may impose 

any other addit ional conditions or safeguards as it considers appropriate in the circumstances. 

24 .04 Any party may object to a request for access to confident ia l information by filing an objection 

with reasons in a t imely manner. The BCUC will give the party cla iming confidentiality and the 

requestor an opportunity to reply to an objection. 

24.05 The BCUC will re nder the final determinat ion as to whether access wi lll be granted to the 

confidential information and the conditions on a party' s access. 
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what they believe might be happening”10 and, we opine, potentially make application to the 

Commission to publicly disclose the information to serve the public interest. Of course, we would 

expect any such application to spark a process similar to that outlined in section 24 of the BCUC’s 

Rules of Practice and Procedure. 

 

The fact of the matter is that we as a society are taught confidentiality is a privilege: an earned 

departure from the social contract that must be justified and justifiable in its existence and degree 

in every instance.  It is our democratic society’s default setting: open and transparent.  So, when 

someone seeks to depart from that norm, we must insist that they prove it every single time: prove 

that you need that confidentiality and be able to defend your position if challenged, either by the 

regulator or by a consumer advocacy group like ours. If you are not willing to or you are unable 

to, then you lose and you have a choice to make.  

 

a. If so, identify the type of fuel data and why it should be pre-designated as protected 

information. 

 

It is our position that there is no type of fuel data that can be pre-designated as protected 

information without frustrating the purpose of the FPTA as defined in the sources we have already 

cited as well as the Act itself: 

 

Section 4 (2) The administrator must administer the provisions of this Act 

(a) in accordance with any general or special directions of the 

minister, and 

(b) subject to paragraph (a), so as to promote 

(i) the competitiveness of the market for reportable fuels, 

and 

(ii) public confidence in the competitiveness of that market.11 

 

As we said before, it is impossible for us to imagine how a blanket confidentiality designation in 

this case (or really, any other case before the BCUC) would promote or even maintain public 

confidence in the fairness of the market or the regulatory process whatsoever.  

                                                
10 British Columbia, Official Report of the Debates of the Legislative Assembly (Hansard), 41st Parl, 4th 
Sess, No. 299 (26 November 2019) at 10791 (R Kahlon). 
11 Fuel Price Transparency Act, SBC 2019, c 46, <http://canlii.ca/t/549r1> retrieved on 2021-01-13 
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The FPTA was enacted in response to the public’s concern that there were things going on behind 

closed doors that resulted in them being grossly overcharged for their fuel and the BCUC’s inquiry 

into the matter unearthed 490,000,000 reasons for consumers to feel less than confident about 

the players in BC’s gas and diesel industry. We would not wish to see the BCUC erode the public 

confidence and faith it currently holds by departing from its current Rules for an industry that came 

under its regulation due to reasonable concerns about competitiveness and public confidence in 

the competitiveness of that industry recently borne out in a BCUC-led inquiry into that very subject. 

 

b. If not, what other process(es) could be implemented to ensure consistency and reduce 

the administrative burden of protected information determinations? 

 

BCOAPO has reviewed other West Coast jurisdictions which have similar legislation and found 

that in California each refiner and major marketer must submit Petroleum Information Reports to 

the California Energy Commission (CEC) under California Petroleum Industry Information 

Reporting Act (PIIRA). 

 

The following principles apply to confidentiality of the data submitted under PIIRA12: 

 

  

1. Any person required to submit Petroleum Information Reports may request that data 

or information be held in confidence. Such requests shall identify on an item-by-item 

basis, the specific data or information to be kept confidential. 

2. Any person may request unaggregated data contained in any Petroleum Information 

Report, and for which confidentiality has been requested, be publically [sic] disclosed. 

 

3. Upon receipt of notice that a request for disclosure has been made, the person 

claiming confidentiality shall respond with a statement, on an item-by-item basis, 

describing why it considers the information concerned to be a trade secret or other 

proprietary information, whether such information is customarily treated as confidential 

                                                
12 The California Code of Regulations, title 20, section 1370, online < 
https://govt.westlaw.com/calregs/Document/I7FE8E2C0D44E11DEA95CA4428EC25FA0?viewType=Full
Text&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)&bh
cp=1> 
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by its companies and the industry, and the potential for and type of competitive 

hardship that would result from disclosure of the information. 

 

The CEC also issued Petroleum Industry Information Reporting Act (PIIRA) Program Reporting 

Instructions13, which at Section 25364 (page 43) set additional details regarding requests of 

confidentiality, which are summarized below:  

 

• Any person required to present information to the commission may request that 

specific information be held in confidence; 

• Information presented to the commission shall be held in confidence by the 

commission or aggregated to the extent necessary to assure confidentiality if 

public disclosure of the specific information or data would result in unfair 

competitive disadvantage to the person supplying the information; 

• Whenever the commission receives a request to publicly disclose 

unaggregated information, or otherwise proposes to publicly disclose 

information, notice of the request or proposal shall be provided to the person 

submitting the information; 

• Upon receipt of notice, the person submitting the information shall respond to 

justify the claim of confidentiality on each specific item of information covered 

by the notice on the basis that public disclosure of the specific information 

would result in unfair competitive disadvantage to the person supplying the 

information;  

• The commission shall consider the respondent's submittal in determining 

whether to publicly disclose the information submitted to it to which a claim of 

confidentiality is made. The commission shall issue a written decision which 

sets forth its reasons for making the determination whether each item of 

information for which a claim of confidentiality is made shall remain confidential 

or shall be publicly disclosed.  

 

BCOAPO recommends adopting a similar process to ensure consistency and reduce the 

administrative burden of protected information determinations.  

 

                                                
13 Online < http://web.archive.org/web/20170131103535/http://www.energy.ca.gov/2005publications/CEC-
600-2005-032/CEC-600-2005-032-SF.PDF>  

http://web.archive.org/web/20170131103535/http:/www.energy.ca.gov/2005publications/CEC-600-2005-032/CEC-600-2005-032-SF.PDF
http://web.archive.org/web/20170131103535/http:/www.energy.ca.gov/2005publications/CEC-600-2005-032/CEC-600-2005-032-SF.PDF
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iii. Any other submissions. 

 

We have no further submissions on this issue. 

 

b. Are there circumstances where the confidential status of protected information would 

expire after a certain time period? If so, what would be the review process for the 

Administrator to make such a determination? If not, why? 

 

It would not surprise us if market participants would prefer that confidentiality remain in place 

forever but, in our view, the presumption should be that there is no commercial sensitivity to assert 

once any relevant supply, service or sales contract(s) expire.  

 

However, this too should be something the market participants can seek to extend, provided they 

are able to provide the Commission and any interested parties with persuasive evidence of a 

reason that outweighs the public interest in having that information become public and that the 

sunset on this confidentiality is reasonable.  In cases where a market participant is able to provide 

adequate evidence of such a need, we submit that a reasonable sunset on confidentiality is the 

norm for confidentiality obligations in commercial transactions: two years. 

 

Treatment of Protected Information 

 

Section 9(2) of the FPT Act provides that the Administrator may publish fuel data, or other 

information or records, it acquires under the FPT Act, if the Administrator is satisfied that 

(a) protected information will not be disclosed; or (b) “the public interest in the protected 

information that will be disclosed outweighs any potential harm to responsible persons.” 

In determining whether to disclose protected information, the Administrator will have 

regard, without limitation, to the importance of the competitiveness of the market for 

reportable fuels and public confidence in the competitiveness of the market. 

 

c. If the fuel data is determined to be protected information by the Administrator, whether 

such fuel data is suitable for public disclosure under section 9(2) of the FPT Act while 

meeting the objectives of the FPT Act? Submissions should include: 
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i. Ways to aggregate or anonymize protected information such that the fuel data is no 

longer protected information and can be published pursuant to section 9(2)(a) of the FPT 

Act. 

 

Unfortunately, we cannot offer any specific suggestions on this issue except that, as consumer 

advocates, we urge the Commission to adopt the least level of aggregation or anonymization that 

achieves the goal of making it suitable for public disclosure.  To go beyond that unnecessarily 

would frustrate the purpose of the FPTA, in our submission.   

 

Our submissions refer to a number of other jurisdictions on the west coast and internationally that 

have taken similar steps to regulate the fuel industry so perhaps there is no need to reinvent the 

wheel. We suggest that these other jurisdictions are a good place to begin in order to find 

examples of how to strike a balance between the public interest in open, transparent regulatory 

processes and the commercial interests of the fuel providers being regulated. 

 

ii. What public interest considerations or factors should the Administrator consider when 

determining whether “the public interest in the protected information that will be disclosed 

outweighs any potential harm to responsible persons” pursuant to section 9(2)(b) of the 

FPT Act? 

 

BCOAPO submits that the Administrator should consider the following public interest 

considerations or factors determining whether “the public interest in the protected information that 

will be disclosed outweighs any potential harm to responsible persons”:  

 

• Whether the information relates to matters that the general or significant portion of 

the public would have a strong interest in knowing about (for example, lowering 

fuel costs for British Columbians); 

 

• Whether the information relates to matters that address the aims of the FPT Act: 

such as the public confidence that the oil companies are transparent on how they 

set their prices (section 9(2)(b)(ii) of the FPT Act); 
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• Whether the information imposes a risk of significant harm to the environment or 

to the health or safety of the public or a group of people (section 25(1)(a) of the 

Freedom of Information and Protection of Privacy Act (FIPPA)); 

Whether there are any other reasons that the disclosure is in the public interest  

 

(depending on the particular circumstances of the case it could be accountability for 

spending public money, any reasonable suspicion of wrongdoing, or any potential conflict 

of interest, etc). 

 

iii. Any other submissions. 

 

We have nothing more to add but we look forward to the opportunity to continue bringing the 

consumer perspective to this process as it goes forward. 

 
Sincerely,  
BC PUBLIC INTEREST ADVOCACY CENTRE  
 
 
________________________    _________________________ 
Leigha Worth       Irina Mis 
Executive Director | General Counsel   Staff Lawyer 
 

 
 




