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Reply to:   
ED@bcpiac.org  

Ph: 604-687-3034 

 

10 May 2021 

 
VIA E-FILING 
 
Patrick Wruck 
Commission Secretary 
BC Utilities Commission 
6th Floor – 900 Howe Street 
Vancouver, BC  V6Z 2N3 
 
Dear Mr. Wruck: 

Re:  Pacific Northern Gas Ltd. - Application for a Certificate of Public Convenience and 
Necessity for the Salvus to Galloway Gas Line Upgrade Project (“the Project”) 
BCOAPO Submission Regarding April 30, 2021 Letter from the Lax Kw’alaams Band  

 
We represent the BC Old Age Pensioners’ Organization, Active Support Against Poverty, Council 

of Senior Citizens’ Organizations of BC, Disability Alliance BC, and Tenant Resource and 

Advisory Centre, known collectively in this regulatory process as “BCOAPO et al.” (“BCOAPO”). 

The constituent groups of BCOAPO et al. represent the interests of residential energy consumers 

in British Columbia and, more specifically in this process, the interests of Pacific Northern Gas 

Ltd.’ (PNG’s) residential energy consumers. 

 

While we do not purport to represent the concerns and interests of the Lax Kw’alaams people as 

outlined by  Neegann Aaswaaskin, the Band’s Director of Lands, Resources and Stewardship in 

their April 30, 2021 letter, nor any of the other groups or individuals whose land or traditional 

interests are potentially affected by the Salvus to Galloway Gas Line Upgrade Project, BCOAPO 

et al. submits that more than those specific interests are relevant to the issues raised by both the 

Lax Kw’alaams’ letter and PNG’s May 6th response submissions. 

 

The Lax Kw’alaams Band 

 

The Lax Kw’alaams Band are the descendants of nine tribes of the Tsmishian (Ts’msyen) located 

on what our colonizer governments called “Port Simpson Indian Reserve No. 1”, relatively close 

to Prince Rupert in the north of BC: an area we note is served by PNG. The Lax Kw’alaams were 

amongst the groups PNG identified in its Application 

 

As such, we would have expected PNG to include any and all information it could reasonably be 

expected to have access to regarding the concerns of the groups it had identified as affected or 
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potentially affected by the Project in the materials filed on the record, either in the Application or 

in an evidentiary update once those concerns became clear. Instead, in this process we now have 

a record that extends well beyond the October 2020 date when the Lax Kw’alaams have said they 

“raised serious concerns” when the Utility sought its permits from the BC Oil and Gas Commission 

with no effort by the Utility to update its representations on the state of its consultations with the 

Band or the seriousness of the concerns regarding the proposed project that have been raised. 

 

Duty to Consult with First Nations 

 

It is now well established that the Crown has a duty to consult First Nations when it acts in a 

manner that may adversely affect the traditional or treaty rights guaranteed by section 35 of the 

Constitution Act, 19821. The BCUC has the jurisdiction to decide not only whether the Crown has 

a duty to consult but whether it has fulfilled the duty with respect to the subject matter of any 

application before it2: a constitutional jurisdiction and duty to consider the adequacy of Crown 

consultation in regard to matters that are properly before it.3 

 

For Crown Utilities, the BCUC issued First Nations Information Filing Guidelines.   

 

All public utilities who apply for Certificate of Public Convenience and Necessity should 

comply with the BCUC’s 2015 Certificate of Public Convenience and Necessity Application 

which encourage public utilities to initiate discussions potentially affected First Nations as 

early as possible in the planning and design phase of a project in order to gain an 

understanding of the issues to be addressed prior to the filing of an application. Section 3 

of the Guidelines outlines First Nations consultation process, as follows:  

                                                
1 Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73 (“Haida”), and Taku River Tlingit 
First Nation v. (British Columbia) (Project Assessment Director), 2004 SCC 74 
2 Carrier Sekani Tribal Council v. British Columbia (Utilities Commission), 2009 BCCA 67, para 41; 
Kwikwetlem First Nation v. British Columbia (Utilities Commission), 2009 BCCA 68, para 13 
3 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, paras 72, 74 (“Rio Tinto”) 
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In its submissions on Further Process, PNG stated4:  

 

The Lax Kw’alaams Band appears to be suggesting that the Application gives rise to a 

“duty to consult”; that the BCUC has the mandate to determine whether such a duty, if it 

arises, has been met; and that it has not been. None of these suggestions is correct. 

 

Then, PNG argued that “PNG is not the Crown and has no ‘duty to consult’”.  

 

                                                
4 Exhibit B-8, page 3 

If an applicant is of the view that the application does not require consultation with First Nations, 

reasons supporting its conclusion must be provided to the Commission . Unless otherwise justified, the 

following information should be filed: 

(i) Identification of the First Nations potentially affected by the application or filing, including the 
feasible project alternatives; and the information considered to ident ify these First Nations. 

For each potentially affected First Nation, summarize the consultation to date, including: 

(ii) Identification of any group, body, specific band or specific person(s) that have been consulting 
on behalf of the First Nation in connection with the application. Identify the specific member 
bands represented by any group or body. 

(ii i) A chronology of meetings, other communications and actions. 

(iv) Any relevant, non-confidentia l written documentation regarding consultation, such as notes or 
minutes of meetings or phone calls, or letters received from or sent to the First Nation. 

(v) Identification of specific issues or concerns raised by the First Nation. 

(vi) Description of how the specific issues or concerns raised by the First Nation were avoided, 
mitigated or otherwise accommodated, or explain why no further action is required to address 
an issue or concern . 

(vii) Copies of any documents which confirm that the First Nation is satisfied with the consultation to 
date. 

(vii i) Evidence that the First Nation has been notified of the filing of the application with the 
Commission and has been informed on how to raise outstanding concerns with the Commission. 

(ix) The applicant's overall view as to the sufficiency of the consultation process with the First 
Nation to date, in the context of the decision which is being sought from the Commission. 

(x) A statement of what future consultation with First Nations is contemplated subsequent to the 
preparation of the CPCN application. 
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BCOAPO submits that although PNG does not have the Crown’s duty to consult as established 

by Haida and subsequent cases, the PNG CPCN Application triggers consultation obligations 

nevertheless.  

 

In its Application, PNG identified six Indigenous communities, including the Lax Kw’alaams Band, 

as being potentially impacted by the Project because their traditional territories overlap the Project 

footprint5. Clearly, PNG recognized the need for Indigenous consultation and engagement with 

these communities and initiated a process to do so.6  

 

In its Communications and Engagement Plan,7 PNG stated:  

 

In addition to the BCUC, we will work with the BC OGC to confirm the depth of consultation 

required for each First Nation (i.e., Notification or Consultation). We anticipate that 

consultation will be deepest with Kitselas, Kitsumkalum, Lax Kw’alaams and Metlakatla, 

and that Gitxaala and Gitga’at likely will require only notification of project activities. 

[Emphasis Added] 

 

In its Submissions on Further Process PNG stated that the Oil and Gas Commission (OGC) has 

taken on a “duty to consult” with First Nations and that according to the OGC’s website, “[t]he 

[OGC], as an agent of the Crown, fulfills the Crown’s obligation to consult with Indigenous Nations 

prior to the authorization of activities under the Oil and Gas Activities Act and related specified 

enactments for which the Commission is the responsible decision maker”.8 

 

Additionally, according to the Application, “five recorded archaeological sites are located within, 

or near, the Project area”, and that, “a sixth potential archaeological site, a traditional village 

potentially located at the confluence of the Khyex and Skeena Rivers,”9 and as such the Project 

will require Heritage Inspection Permit to be issued by the BC Archaeology Branch under Section 

12.2 of the Heritage Conservation Act 10. 

                                                
5 Exhibit B-1, page 135 
6 Exhibit B-1 pages 135 – 141, and Appendix R 
7 Exhibit B-1, Appendix R 
8 Exhibit B-8, page 3 
9 Exhibit B-1, page 121 
10 Exhibit B-1, page 121 
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PNG identified the following Indigenous communities as part of the Archaeological Overview 

Assessment (AOA) and Section 12.2 permitting process11:  

 

Kitselas 

Kitsumkalum 

Lax Kw’alaams 

Metlakatla 

Gitxaala 

Gitga’at 

 

So, in our submission, although the Applicant is not itself the Crown or a Crown agent, at least 

two Crown agents are involved in the permitting process related to the Project, the OGC and the 

BC Archaeology Branch, which suggests that the Project does require some level of Crown 

consultation.  

 

Additionally, PNG is required to engage in consultations with Indigenous communities, including 

the Lax Kw’alaams Band, under the BCUC CPCN Guidelines.  

 

According to Lax Kw’alaams’s letter of comment, the Band has raised serious concerns regarding 

PNG’s Project and attempted to address these concerns at the OGC, albeit without success 12. 

The letter of comment also suggests that the OGC referred the Band to another Crown agency 

responsible for consultations without specifying which agency they were being referred to.13 

 

PNG has argued that the BCUC is not the adjudicator of whether the OGC has fulfilled a duty to 

consult14 but we note that, per Rio Tinto, the Commission has the constitutional jurisdiction to 

consider the adequacy of Crown consultation in regard to matters that are properly before it, and 

as such the Commission has power to assess the adequacy of the OGC consultations – adequacy 

that is seriously in question given the Lax Kw’alaams representations to the BCUC that the OGC 

referred the Band to another unnamed Crown agency. 

 

                                                
11 Exhibit B-1, page 122 
12 Exhibit E-1, page 2 
13 Exhibit E-1, page 2 
14 Exhibit B-8, page 4 
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In the alternative, we submit that even if the BCUC decides it has no jurisdiction to consider the 

adequacy of OGC consultation with First Nations, it does have the clear jurisdiction to consider 

whether the PNG’s Project is in the public interest and, in submission, a part of that consideration 

is to weigh the costs and benefits of the Project, including its potential effects on First Nation 

interests as well as the potential cost to ratepayers should the project proceed in the absence of 

adequate consideration of those effects. 

 

However, from the current record, it is unclear what specific concerns the Lax Kw’alaams Band 

has raised with the OGC regarding PNG’s Project, and who is responsible to address these 

concerns. BCOAPO submits that without further process which would allow to discover the Band’s 

concerns, the BCUC will not be able to assess the potential effect of the Project on First Nation 

interests. 

 

Although under Rule 8.08 of the BCUC’s Rules of Practice and Procedure, letters of comments 

must be submitted before final arguments, the Commission has discretion to direct otherwise. 

BCOAPO submits that Lax Kw’alaams’ letter of comments raised serious concerns that might 

potentially impact the BCUC decision on the Application and does not object to reopening the 

evidentiary record to investigate the Band’s claims further. 

 

This approach was adopted in BC Hydro Electricity Purchase Agreement Renewals for Sechelt 

Creek Hydro, Brown Lake Hydro and Walden North Hydro, where Clean Energy Association of 

British Columbia (CEBC) filed a letter of comment after BC Hydro submitted its final argument. 

Despite of the late filing, by Order G-174-19 the BCUC has admitted the letter into the evidentiary 

record, and permitted to submit information requests to BC Hydro based upon the CEBC Letter 

and to file supplemental submissions limited to the CEBC Letter, its responses to the information 

requests and any new information that may arise as a result of the information requests based 

upon the CEBC Letter. 

 

Accordingly, BCOAPO supports further process on this Application.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED: 
 
Original on file signed by     Original on file signed by 
 
Leigha Worth       Irina Mis 
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Executive Director | General Counsel    Staff Lawyer 
 
 
 
 
 

 
                                                                                                                                                                                                                                                                                      
   
 
 




