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VANCOUVER, B.C.
September 6%, 2018

(PROCEEDINGS COMMENCED AT 8:32 A_M.)
THE CHAIRPERSON: Good morning, ladies and gentlemen.

Can everyone hear me? Yes. Okay. Good morning.

My name i1s Dave Morton and 1"m the panel
chair. With me are Commissioners Anna Fung and Bernie
Magnan. This morning the panel will hear ICBC"s final
argument i1n the proceeding to review ICBC"s iInsurance
rate design application filed on August 15*, 2018, and
following that we will hear interveners®™ argument and,
if they choose, ICBC"s reply argument.

After 1 call for appearances, the order of
argument will be ICBC first, followed by the
interveners in the order of their appearance and then
ICBC has the right of reply.

Although interveners were provided the
option of filing a written argument, 1 note that no
intervener has done so. However the timetable has
been amended to allow TREAD to file their argument on
the 17t and ICBC to reply to that argument on the 18%,
I believe.

When you make your appearance, please state
your name and spell your last name for the record.

And before we begin, 1"m going to ask Mr. Ghikas when

he makes his final argument — and this will probably
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MR.

MR.

come as no surprise — to please try to clarify for the
panel the status of ICBC"s tariff pages. 1 think 1t"s
fair to say the panel is still struggling with this
issue and whether the tariff pages form part of the
OIC or not.

IT they do form part of the OIC, then it
may be that we have no jurisdiction at all to make any
changes whatsoever, for errata or any other purpose.
IT they don®"t form part of the OIC, then obviously our
jurisdiction may be broader.

And secondly, 1f you could also please
address what process would be appropriate for
consequential amendments. |Is a consequential
amendment within our jurisdiction, or does a
consequential amendment also form part of the OIC?

And 1 also invite any interveners that have
comment on this to also please do so. Thank you.

So on that note, then, I am going to ask
Mr. Miller to call for appearances. Thank you.

Proceeding Time 8:34 a.m. T02
MILLER: Thank you, Mr. Chair. The first in the
order of appearances i1s the Insurance Corporation of
British Columbia.
GHIKAS: Mr. Chairman, Commissioners, Matthew Ghikas,
G-H-1-K-A-S, appearing on behalf of the Insurance

Corporation of British Columbia.
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THE CHAIRPERSON: Thank you.

MR. QUAIL: On behalf of MoveUP, Jim Quail, Q-U-A-I-L.

THE CHAIRPERSON: Thank you, Mr. Quail.

MS. WORTH: Good morning, Mr. Chair, members of the
panel. Leigha Worth, W-O-R-T-H, here as counsel for
BCOAPO et al. Thank you.

THE CHAIRPERSON: Thank you, Ms. Worth.

MR. LANDALE: Good morning. My name s Richard Landale,
L-A-N-D-A-L-E. And 1 represent myself. Thank you.

THE CHAIRPERSON: Thank you, Mr. Landale.

MR. MILLER: Mr. Chair, | just note for the record that
Mr. Litman has not appeared this morning, and to my
knowledge that concludes the order of appearances.

THE CHAIRPERSON: Thank you, Mr. Miller.

Mr. Ghikas, are you prepared?

MR. GHIKAS: Thank you. Yes, Mr. Chairman. Before I
launch 1nto my submissions, there was just
housekeeping matters to deal with, with respect to two
corrections to the record. They"re very minor. 1 can
deliver them myself. |If you"d like Ms. Aimers to
confirm the accuracy of what I"m saying, she"s quite
prepared to do that as well, 1f you"d prefer that.
But --

THE CHAIRPERSON: Please go ahead.

MR. GHIKAS: Okay. The first one was with respect to --

MR. McCANDLESS: Excuse me. Excuse me. Excuse me. |1
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THE
MR.
THE

MR.
MR.

THE

MR.

just wanted to put on the record that 1 am here.
CHAIRPERSON: Mr. McCandless.

McCANDLESS: Richard McCandless.

CHAIRPERSON: My apologies, Mr. McCandless. Yes,
we"ve made a note of that, and we have you iIn the
order of appearances now, thank you.

McCANDLESS: Thank you.

GHIKAS: Thank you. The first one is on page 212 of
the transcript. There was a question from Mr. Landale
about what happens i1f a relative has an international
driver®s licence. And Ms. Aimers provided a response
starting at the top of the page.

And she was responding to the question on
the basis that 1t was an international driver®s
licence. The reference was to a driver"s licence
issued by a foreign country. There is a document
that"s called an iInternational driver®s permit, which
shouldn®"t be confused. That permit is not a valid
proof of the licence. You would need to have the
foreign-issued licence itself.

CHAIRPERSON: Thank you. So I"m not clear what the
-— which the question was referring to, but I think
we"ve got a clear answer either way.

GHIKAS: It is more a clarification than a

correction, yes.

THE CHAIRPERSON: Thank you. Yes.
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1 | MR. GHIKAS: And the second one was on page 191. And on
2 line 2 of page 191 Ms. Aimers made a reference to

3 fleets. And she was saying that we did not include

4 new policies, because you"re looking at the effect of
5 the change, and we don"t include trailers, fleets —- |
6 must be missing something. Essentially, though, we

7 had -- and she goes on.

8 When she said "fleets"™, she actually meant
9 to say ""fleet reporting”, and there are two different
10 things. Fleets references -- they"re both defined

11 terms in the tariff.

12 | THE CHAIRPERSON: Right.

13| MR. GHIKAS: Fleet reporting refers to, in a general

14 sense, much larger fleets. So Ms. Aimers thought it
15 would be iImportant to just make sure i1t was clear who
16 was being captured and who wasn®t.

17 | THE CHAIRPERSON: Right. Thank you, Mr. Ghikas.

18 | MR. GHIKAS: Thank you.

19 | ARGUMENT BY MR. GHIKAS:

20 All right. Since our exchanges on Tuesday,
21 Mr. Chairman and Commissioners, | have had time to

22 reflect too as to how 1 could make an attempt to

23 articulate more clearly what ICBC"s view of your

24 discretion is in the circumstances.

25 Proceeding Time 8:39 a.m. TO03
26| THE CHAIRPERSON: Perhaps we could just --
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1 | MR. GHIKAS: I1"11 take a pause, yes.

2> | THE CHAIRPERSON: Thank you.

3 | MR. MILLER: Mr. Chair, | just note that Mr. Litman has
4 just appeared. Perhaps 1t he could introduce himself.
5 | MR. LITMAN: Good morning.

6 | THE CHAIRPERSON: Good morning, Mr. Litman.

7 | MR. LITMAN: I"m Todd Litman from Victoria.

g | THE CHAIRPERSON: From Victoria.

g | MR. LITMAN: Yes.

10| THE CHAIRPERSON: During the streamlined review process
11 I recall that you had stated that you were from the
12 Victoria Transport Policy Institute. 1Is that what you
13 stated?

14 | MR. LITMAN: That®"s my consulting firm.

15| THE CHAIRPERSON: Right. So are you appearing on your
16 own behalf or on behalf of your consulting firm?

17 | MR. LITMAN: Yes, 1"m appearing on my own behalf.

18| THE CHAIRPERSON: On your own behalf. Okay, thank you.
19 So then I guess i1t"s my turn to suggest a
20 transcript correction then. | think it stated

21 Vancouver Transport in the transcript on page 2. It"s
22 stated the Vancouver Transport Policy, i1t should be
23 Victoria.

24| MR. LITMAN: Victoria Transport Policy Institute.

o5 | THE CHAIRPERSON: Okay. Thank you, Mr. Litman.

26 | MR. GHIKAS: So Mr. Chairman, for the non-controversial
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aspects of things, the test for approval of the ICBC"s
basic i1nsurance rate i1s, In the broadest sense whether
or not they are just and reasonable. ICBC"s
application has -- and presentation, has presented
evidence that articulates the merits of moving to an
approach where the premiums paid by basic policy
holders will be more reflective of risk while still
having account of affordability. But ultimately, in
my submission, just and reasonable Insurance rates
have to have regard to the legislative framework and
how that defines and informs the scope of that term.
And In this case that i1s the key consideration.

And ICBC"s respectful submission is that
the proposed basic insurance design does adhere to
that framework. It Is based on the tariff pages that
are included with the government directive and subject
to the erratum, and delivers on the objectives that
government has outlined for the rate design, and it
should be approved.

I will organize my submissions this
morning, Ffirst of all, to address the scope of the
Commission®s discretion, the first point that you
identified, Mr. Chairman. And then I will apply that
test In the context of the evidence you®ve heard.

Proceeding Time 8:42 a.m. T4

And then I will respond directly to some of the issues
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that have been raised by parties, by the Commission
panel, including the one that you raised as your
second issue this morning.

So with respect to the discretion, 1711
start off by saying there®s no question that the
Orders in Council constrain the Commission®s
discretion. The question really i1s how to define the
scope of those limitations and the residual discretion
that the Commission has. And if I could articulate it
in brief, my point that 1"m going to be articulating
iIs that the presence or absence of ambiguity in the
bulleted objectives In the directive letter iIs not
what defines the scope of the Commission®s discretion
in this applications. Rather, the role of the
Commission under the government directive 1Is to assess
whether the directed pages that are included with the
directive meet the objectives, the bulleted objectives
in the letter. All of them, that meet all of the
directives In the bulleted letter and approve them if
they do.

And so my second -- and so what 1 would
characterize that -- and you®"ll hear me refer to this,
I tried to give that a shorthand terminology and it
was -- 1t"s essentially a role that"s characterized,
if I can put 1t this way, by reconciliation of the

tariff pages to the bulleted objectives, all of which
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are within the scope of the directive. And that is
done with respect to -- with reference to the evidence
that was filed iIn the proceeding.

The second and related point that 1 want to
make Is that an interpretation of the government
directive that looks to find discretion in less
prescriptive wording of some of the bulleted
objectives In the directive cannot be sustained on a
more holistic read of the directive. And that I have
used as a shorthand on approach of let"s say
identifying ambiguity in the bulleted directives.

But ultimately -- and 111 get Into this
when 1 talk about the evidence, but ultimately we
shouldn’t lose sight of the fact that the debate about
which legal interpretation to apply, In my submission,
ultimately will not dictate the outcome in this
proceeding and that 1f you were to apply either test,
the evidence supports the approval of the tariff as
filed In the application, including -- sorry, as fTiled
in the application.

I will say that with respect to the errata
it does make a difference. So I will come to that and
why that is the case, but if you are to take the
reconciliation approach you can make the change in the
errata as part of this order. |If you take the

approach of i1dentifying ambiguity in the bulleted
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MR.

objectives, you cannot, and it would have to be done
later. And 1711 explain why that"s the case.
Proceeding Time 8:45 a.m. TO05

So before 1 jump Into those, | thought it
would be worthwhile just briefly stepping back and
dealing with the legislative context more generally.
I have circulated a green Cerlox binder with three
tabs 1In 1t that"s titled ICBC"s Book of Authorities,
and perhaps 1t might be useful to mark that as an
exhibit now. 1"m not sure what the next number is.

B-6 I"m advised by Mr. Miller. Thank you.
(I1CBC"S BOOK OF AUTHORITIES MARKED EXHIBIT B-6)
GHIKAS: And what I"ve included iIn here,
essentially, is the excerpts of the Insurance
Corporation Act that give rise to the role of the
utilities Commission. The key passage with respect
to the directives -- while we"re here actually, 1 will
say that on page 4 of that excerpt, down in the middle
of the page, you will see a subparagraph 4, and that
is the paragraph that deals with reporting. So we can
discuss that later, but in passing, I*11 just note
that for you now.

And the provision that deals with the
Commission being subject to the direction is 47 and
you will see that there"s subsection (1) and

subsection (2) include direction powers with the

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design
SRP - September 6th, 2018 - Volume 2 Page: 232

© 00 ~N oo o b~ w NP

N N N N NN DN P P R R R R R R R
o o0 A WO N P O © 00 N OO 0o A WO DN P+ O

MR.

second being even broader than the subsection (1)
power .

We don"t need to deal with the specifics of
that right now, but you have that there.

Tab 2 1s special direction IC2. It"s been
blacklined. But I would caution one thing. You"ll
note the effective date of Special Direction IC2 here
as April 3. Of the sources | could find, that was
the most recent update, but it appears that -- i1t was
either Mr. Quail or Mr. Bemister found the most recent
incorporating all of these tariff amendments and that
was circulated as a loose-leaf as well. And so for
ease of reference, should we mark it as a B exhibit or
as a --

All right, 1 will mark it as a B exhibit
then. 1t"s non-controversial, so I will mark it as
Exhibit B-7.

(LOOSE-LEAF COPY OF THE UPDATED "SPECIAL DIRECTION TO
THE BRITISH COLUMBIA UTILITIES COMMISSION 307/2004"
MARKED EXHIBIT B-7)

GHIKAS: So with that one at tab 2, 1 had just
simply blacklined, adding In the most recent
provision, subparagraph (o), but it doesn®"t pick up
the amendments that are related to the revenue
requirements that occurred earlier In the year. So

just that note of caution. Because i1t was an April

Allwest Reporting Ltd., Vancouver, B.C.
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THE
MR.

THE

MR.

MR.
MR.

print date, so i1it"s incomplete. So | would caution

against using that one iIn favour of the other one.

CHAIRPERSON: You caution against using which one?
GHIKAS: The one iIn tab 2 of the Book of
Authorities.

CHAIRPERSON: Okay, and use the loose one then,
right?

GHIKAS: Yes, using the loose-leaf one will be

better because i1t"s got every amendment as well.

Tab 3 1s a case that I"ve included solely
for the purpose of pointing out that Mr. Quail lost.
QUAIL: That"s the only time.

GHIKAS: In seriousness, Mr. Quail was acting --
this was a case in front of the B.C. Supreme Court,
B.C. Old Age Pensioners vs. The Minister of Public
Safety. This was a case that actually addressed the
scope of authority under a government directive.
Proceeding Time 8:49 a.m. TO06

I thought i1t was important to make sure
that that was brought to the Commission®s attention,
because 1t does explain why this scheme that"s been
set up is valid. And it may be useful to just
highlight a few paragraphs in there for your benefit.

The first one, paragraph that I would cite,
would be paragraph 3. And this is where the -- where

Mr. Justice Bauman, who is now the Chief Justice, but
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at that point, Mr. Justice Bauman, was dealing with
Section 47, which I referred you to, and the power to
make the Commission subject to direction. And he
comments that what the province giveth, in the sense
of discretionary discretion, however, Is what it may
taketh away. And so 1t has to an extent In Section 47
of the ICA.
And then paragraph 8, he articulates the
scheme under the Act that,
"..the BCUC has been given regulatory
jurisdiction over aspects of ICBC"s
undertaking, the BCUC is subject, in the
exercise of that discretion [sic] to the
direction of the Lieutenant Governor 1in
Council.as |1 have set out."

And that is the government directive power.

And you®"ll see In paragraph 17 there i1s a
reference to the provision iIn Special Direction IC2.
At that time 1t was c.1, but i1t is now 3.1(g) of the
latest. And 1t"s referring to the directive to the
Commission to recognize and accept actions taken by
the Corporation in compliance with the government
directive.

And then over on paragraph 30, the analysis
of those provisions starts. And there"s a sequence at

paragraph -- starting at paragraph 30, but the crux of
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1 it 1s in 30. And i1t says -- he was responding to a

2 submission made by BCOAPO that the power to issue a

3 government directive was turning the chain of command
4 on i1ts head. And Mr. Justice Bauman disagreed, and he
5 said that the -- that essentially the chain of command
6 IS not turned on its head. The Lieutenant Governor in
7 Council as principal has the authority to direct its

8 agent, ICBC, in a manner in which it conducts its

9 undertaking, and 1t has done so iIn the directive, and
10 it 1s simply directing the Commission to regulate

11 accordingly. And 1n paragraph 34, he repeats in his
12 own words the submission that he had accepted.

13 And on to paragraph 40, he reiterates that
14 the Commission i1s simply directed by one of these

15 government directives to recognize and accept what

16 ICBC has done in complying with an otherwise lawful

17 direction of its principal. The government, as

18 represented by the Minister and the Lieutenant

19 Government in Council.

20 So what i1s Important to take away from that
21 decision 1s not simply that the power to issue a

22 government directive i1s valid, but that the concept of
23 recognizing and accepting a directive IS synonymous
24 with giving effect to ICBC"s actions that were taken
25 at the direction of the Lieutenant Government in

26 Council. And that comes through in those paragraphs,
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THE

MR.

THE

MR.
THE

MR.

THE

in paragraphs 30 and 34 that 1 referred you to, where
Mr. Justice Bauman is underscoring the lawful nature
of the directive as principal to agent and that the
Commission, as the regulator, i1s to give effect to
those directives.

Proceeding Time 8:53 a.m. TO7

CHAIRPERSON: Mr. Ghikas, would you take questions
now --

GHIKAS: Absolutely.

CHAIRPERSON: -— or would you like to finish first.
GHIKAS: Absolutely. No, please.

CHAIRPERSON: So what"s your view then on if there

was no -- with regard to paragraph 40. |If the
Commission wasn"t directed to recognize and accept
what ICBC has done, but the Lieutenant Governor had
directed ICBC to do something, what iIs your position
on the Commission®s authority in that circumstance?
GHIKAS: I"m having flashbacks here, Mr. Chairman.
The 1mport of a directive that does not meet the
definition of "'government directive”™ as defined iIn the
Special Direction IC2 would be an indication of policy
to which the Commission should give weight, but is not
bound to recognize and accept in the same manner as iIf
it"s backed by an OIC.

CHAIRPERSON: So let me understand that then. Let

me give you an example. Let"s say that the government
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had directed ICBC to implement a particular tariff or
a set of tariff sheets, but they had not directed the
utilities Commission to approve that set of tariff
sheets, but they had directed, by an OIC, ICBC to
implement them. What would your view of our
jurisdiction be i1n that circumstance?

MR. GHIKAS: Let me just make sure | understand the
scenario. Is the directive from the government to
ICBC backed by the OIC. 1Is it a '"'government
directive"?

THE CHAIRPERSON: Correct. But i1t"s only to ICBC, 1t"s
not to the Commission.

MR. GHIKAS: And there isn"t -- 1f I"m getting at you
correctly, 1f (0) didn"t exist, for example, the new
paragraph?

THE CHAIRPERSON: Well, 1 suppose that depends on your
interpretation of (0), but if that"s the way you
interpret i1t, then yes, if it didn"t exist.

MR. GHIKAS: Right. So the provision iIn Special
Direction IC2 that requires recognizing and accepting
a government directive binds the Commission®s hands to
give effect to what ICBC is doing in response to the
directive. So the Commission would still have no
discretion to depart from what has been directed to
ICBC. Because i1t"s a '‘government directive'.

THE CHAIRPERSON: Okay. So --
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1 | MR. GHIKAS: And that flows from subparagraph 33(1)(e),
2 the recognizing and accept provision that"s been there
3 for a long time in Special Direction IC2.

4 | THE CHAIRPERSON: 33?

5 | MR. GHIKAS: 3(1)(@), pardon me. 3(1)(g)- So this 1s
6 the provision that was being addressed iIn the case

7 that Mr. Justice Bauman heard, and irrespective of any
8 other provision of Special Direction 1C2, the effect

9 of that court decision iIs that this provision makes

10 government directives binding and fetter your

11 discretion.

12 | THE CHAIRPERSON: So 1T one accepts that, then with

13 regard to paragraph 40 in Bauman®s decision, it

14 wouldn®"t -- sorry, let me rephrase that. The

15 Commission is simply directed to recognize and accept.
16 Is that a reference to (g) then?

17 | MR. GHIKAS: Yes, It is.

18 | THE CHAIRPERSON: Okay .

19 | MR. GHIKAS: Yes. The section was numbered differently
20 at that time, so 1t"s quoted as being a different

21 section, but it is the very same section. And the

22 directive that i1s actually quoted in the decision for
23 you to see.

24 Proceeding Time 8:57 a.m. TO08
o5 | THE CHAIRPERSON: Right.

26 | MR. GHIKAS: That it didn"t -- It was prescriptive.
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THE CHAIRPERSON: So my question in the absence of (g)(1)
would be moot, because (g) exists.

MR. GHIKAS: The only basis upon which a quote-unquote
government directive would be issued to ICBC is by
virtue of (9).

THE CHAIRPERSON: Right.

MR. GHIKAS: That (g), and then the definition in 3(4),
which defines what '""‘government directive' means.

THE CHAIRPERSON: Right.

MR. GHIKAS: And 1t defines i1t as being backed by OIC.

THE CHAIRPERSON: Right.

MR. GHIKAS: So, if that mechanism did not exist, what
you"d have is a shareholder letter of intent to ICBC--

THE CHAIRPERSON: Yes. Yes.

MR. GHIKAS: -— which reflected government policy --

THE CHAIRPERSON: Right.

MR. GHIKAS: -- but did not fetter the Commission iIn a
formal sense.

THE CHAIRPERSON: Thank you. Does anyone else have --

COMMISSIONER FUNG: I think 1 want to push that point a
little bit, because I think there i1s an instance where
the Commission does have discretion even under(Q).

And that i1s, 1If we came a conclusion that the actions
taken by ICBC are not in compliance with the
government directives. Right?

MR. GHIKAS: That"s correct.
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COMMISSIONER FUNG: Yeah.

MR. GHIKAS: Yeah.

COMMISSIONER FUNG: Okay, thank you.

MR. GHIKAS: Yeah. Okay. So that takes me to this
specific proceeding and the Commission®s role.

So, the approach that was articulated iIn
Commission Exhibit A-2, that gave an example of some
circumstances In which the Commission may have
discretion and circumstances In which 1t may not have
discretion. And what underpinned that example and
some of the questions that | received yesterday, was
an understanding that the -- In my submission, that
defined the scope of the Commission®s jurisdiction by
examining the bullets and determining which ones
allowed, on the face of those words, discretion in the
sense of saying, "Up to 30, or up to 35 percent," or
something along those lines. And there is -- 1
believe there i1s about six instances where that type
of wording appears. And 1711 talk about those later
specifically.

But as | alluded to earlier, my submission
iIs that you, as a panel, should be looking at the
scope of your discretion differently. You still have
discretion. 1It"s just defined differently. And it is
defined, as | said, by a reconciliation role. The

tariff provisions are part and parcel of the
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government directive. And I"1l1 take you to underscore
why 1 say that"s the case. But the view that | am
proposing is that you should be, for each one of those
bullets, looking at the tariff and saying, "‘Does that
bullet objective -- 1s that satisfied by the tariff
that"s attached to the directive?” For every one of
the bullets, irrespective of how 1t"s worded, whether
the wording of i1t Invites some ambiguity or not.

And 1f 1t does fulfill the objective, then
your obligation is to approve the tariff pages as
attached. There would be no discretion to, iIn that
circumstance, change the variables that are in the
tariff unless you determine that the objectives aren"t
met.

Proceeding Time 9:02 a.m. T9

So as a practical implication of that this
i1s where the first four bullets come in. What I was
saying is that in the case of the first four bullets
-— and we will go there, but in the case of those
first four bullets -- let me do this the other way.

In the case of every one of the bullets other than the
first four it"s a very easy exercise to compare a
highly prescriptive bullet to the tariff and say,
"Yes, that tariff satisfies that objective,"”
irrespective of whether it"s, you know, prescriptive,

completely prescriptive or there looks like there*s
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wiggle room in the tariff page, you can compare that,
the tariff, to the objective and you can see from that
that they do satisfy the objectives.

And so why 1 was saying to focus on the
first four i1s because those are areas where the
Commission has to, as a fact finder, as an assessor of
the evidence, examine the evidence that is before you
to determine whether or not the tariff pages do in
fact meet those bullets. And those instances are, IS
the split of people experiencing increases and
decreases compliant with the 35 percent requirement?
Is the rate design revenue natural? Is the rate class
and territory compliant with accepted actuarial
practice? |Is the application of crashes and
experience consistent with accepted actuarial practice
subject to any policy overlays that are in other
bullets?

That is an important exercise. It is
putting you in a position where you are indeed
evaluating evidence where 1t"s important to take
evidence and hear evidence, and make determinations on
whether i1n fact those objectives as stated are met.
And, 1n my submission, the evidence that you heard
does meet that, but I will turn to that question a
little later.

So I"m happy to take questions now because
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THE

MR.

THE

I1"ve kind of hit the crux of it. But I will explain
why 1 say that"s the case, but 1f we can sort out that
we were on the same page iIn terms of what 1"m saying,
that would be good.

CHAIRPERSON: Okay. This question may not have any
practical implications, I1"m not sure, but 1*1l ask it
anyway. What 1f there changes in the tariff,
requested changes iIn the tariff that didn"t speak at
all to any of the bullet points that were outside of
the scope, as i1t were, of the bullet points? Should
we apply any discretion there or just is the
assumption that it"s part of a tariff change so it
gets approved?

GHIKAS: It"s the latter, i1t"s the latter. And that
comes from the fact that 1 say the tariff pages
themselves are part of the directive and that they
should be read as part of the directive. So the
bullets there, the government wants to make sure those
bullets are achieved. But they"re also directing you
to approve the tariff pages subject to that.
CHAIRPERSON: Right. Okay. So that leads me to
another question, which, i1t seems to me with regard to
the errata issue -- and | appreciate that you haven"t
got there yet, but the question seems to fit here,
that 1If there®s an inconsistency between what"s said

in the tariff and what"s iIn the objectives, that if
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MR.

the tariff has a full effect of law and the objectives
have the full effect of law, then isn"t that a
conundrum then because why should we assume that the
tariff needs correcting as opposed to the objectives?
GHIKAS: Well, that"s absolutely where the rubber
hits the road on this. My answer to you iIs you
shouldn”t assume. You should take evidence and
determine whether or not approving the tariff page, in
that case, with the error in 1t would deliver on the
objective. And what I will take you to when the time
comes Is to show you that iIf the evidence, that if you
have a 2 in the heading of that table, and all the
data 1In the table 1s -- sorry, if you have a 3 In the
heading of that table incorrectly and all of the data
in the table 1s reflecting as if it was 2, that is an
incongruous situation that is inconsistent with
accepted actuarial practice.

Proceeding Time 9:06 a.m. T10
And this i1s one of those tables that is addressed in
the bullet that requires adherence to accepted
actuarial practice.

So the reason I"m i1nviting the Commission
to make the change i1n that case i1s because i1t, on the
evidence, i1s inconsistent with the objective. The
objective is saying the tariff pages must be

consistent In that regard with accepted actuarial
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practice, and the typo is making them not so.

THE CHAIRPERSON: So what jurisdiction do we have for
making a change to the tariff as opposed to rejecting
the tariff?

MR. GHIKAS: So the jurisdiction that you have to reject
a portion of the tariff would be iIn the event that you
conclude that the objective in the bullets is not met
by the attached tariff pages, full stop.

THE CHAIRPERSON: So how do we have jurisdiction to
change i1t though?

MR. GHIKAS: To change i1t in the circumstances? In the
event -- you could only make the change if you find,
based on the evidence, that it iIs Inconsistent with
accepted actuarial practice to leave the error iIn
there.

THE CHAIRPERSON: Is there something iIn the Special
Direction or in the OIC, the recent OIC that gives us
the authority to change a direction from government?

MR. GHIKAS: You"re not changing the directive.

THE CHAIRPERSON: But the tariff is part of the
directive, isn"t 1t?

MR. GHIKAS: No, yeah. And I1"m glad we"re getting to
the nub of this here, okay. So the directive -- let"s
go directly to the directive. Let"s look at it in
context here.

THE CHAIRPERSON: I"m sorry if 1"ve taken you off your
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1 path.

2 | MR. GHIKAS: This is absolutely where 1 wanted to go

3 today, so you"re not taking me off at all. | actually
4 would much rather know that I"m being understood, and
5 if 1t"s not, that"s a problem from my perspective, so.
6 Okay. If we look at the directive, It"s iIn
7 Appendix B, the government directive in Appendix B of
8 the application. Now, If we step back for a moment,

9 and we think about the authority under which this

10 directive was issued, It was issued under that section
11 of Special Direction IC2 that says the Commission must
12 regulate ICBC"s rates in a way that recognizes and

13 accepts ICBC"s actions taken iIn furtherance of -- 1In
14 compliance with a government directive. Okay?

15 So what that begs i1s for you to ask what

16 are the actions that ICBC i1s taking in compliance with
17 that government directive, okay? And I°m going to

18 answer that question by referring specifically to the
19 second paragraph in the letter, the directive letter.
20 And 1t says:

21 "ICBC is hereby directed to apply to the

292 BCUC by August 15, 2018, for approval of

23 the rate design amendments as set out iIn

24 this letter and the attached amended or new

25 pages of the ICBC basic insurance tariff iIn

26 order to achieve the following:.."
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Okay? And one way of looking at this is what -- that,
in my submission, there®s two aspects of what ICBC has
been directed to do. 1It"s to apply to the Commission
for approval of the rate design amendments as set out
in the letter and the attached amended or new pages of
the tariff. And the second aspect Is In order to
achieve the following listed objectives. Okay?

So there were three approaches that the
Cabinet could have taken in drafting this letter.

Proceeding Time 9:11 a.m. T11
One approach would have been to say, ''Please approve
the attached tariff pages.” Right? And then
Commission would the truly have no discretion at all.

Another approach would have been for the
Commission to say, '"'Please approve a rate design that
meets the following bulleted objectives,”™ in which
case you would have considerable discretion. Provided
the bullets were met at the end of the day, the tariff
could look whatever met those objectives. And that
would provide a lot of discretion on a lot of
variables.

What my submission is i1s that this is
somewhere iIn between that. What this has done is I1t"s
directed ICBC to seek approval for the attached tariff
pages and the terms set out in the letter in order to

achieve the objectives. So what ICBC is trying to do

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design
SRP - September 6th, 2018 - Volume 2 Page: 248

© 00 ~N oo o b~ w NP

N N N N NN DN P P R R R R R R R
o o0 A WO N P O © 00 N OO 0o A WO DN P+ O

THE

IS to suggest to the Commission that this isn"t an
exercise where you have to simply take the tariff
pages and approve them. That would be the first
scenario that I told you. This looks a little
different. That first scenario is what was done with
the high-value vehicle scenario, where i1t just
attached the tariff pages and said "ICBC, apply for
approval of these provisions,”™ and the Commission
approved them without variance, because that"s what
giving effect to what ICBC was directed to do meant.
You just approve the tariff pages.

What my submission to you is, to bring to
your attention that this isn"t quite a prescriptive as
that circumstance. So what 1"m saying i1s that iIn this
case you have residual discretion to make sure that
you"re not just approving the tariff as ICBC was
directed to apply for the pages. What you are doing
is doing it to make sure i1t achieved the bulleted
objectives. And that®"s the crux of i1t. So that"s why
I"m characterizing your ability, your discretion as
allowing room for you to compare the tariff that I1CBC
was directed to apply for approval of with the
objectives and verify that in your view they are
indeed fulfilling the bulleted objectives.
CHAIRPERSON: I appreciate that. But let"s say for

sake of argument we find that they are not, because of
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1 this errata issue.

2 | MR. GHIKAS: Right.

3 | THE CHAIRPERSON: Then -- and we can®"t approve them as
4 IS, so what authority do we have at that point to make
5 a change to them?

6 | MR. GHIKAS: Okay. So my submission i1s that the erratum
7 is not precluding the approval of any and all of the

8 tariff pages. What 1t"s doing is saying that you can
9 compare that single tariff page and read it on its

10 face such that It says something that®"s inconsistent
11 with accepted actuarial practice. And you determine
12 -— well, reading that, and obviously based on the

13 evidence of Ms. Aimers, Mr. Weiland doesn"t meet

14 accepted actuarial practice. If we look at bullet

15 number -- 1t"s the first one -- 1t"s actually the

16 first one on page 2. It"s the fourth bullet overall
17 that deals with this aspect of accepted actuarial

18 practice. You"ll see:

19 ""Based on a data-driven approach and

20 accepted actuarial practice where

21 applicable, non-fleet rated policies are to

22 consider.."

23 and then 1t lists a couple of things. And then in the
24 third bullet:

25 ".at-fault crashes within the most recent

26 ten years."
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THE

MR.
THE

Proceeding Time 9:15 a.m. T12

And 1f you were to look at the tariff page
that"s subject to the errata, that is dealing with at-
fault crashes within the ten years. And so what I™m
saying is when you have the evidence where a
typographical error is preventing it from them saying
that would be In accordance with accepted actuarial
practice, the Commission has within its discretion to
make that change.

Now, i1f the Commission concludes that it is
in accordance with accepted actuarial practice to
leave the errata in there, then the pages can be
approved as i1s, in which case ICBC would be In a
position of having to apply to change i1t down the
road, and that takes us to our second, the second
ISsues.

CHAIRPERSON: I appreciate that. But I think the
phrase you just used was the panel then has a
discretion to make the change. Where do we get that
discretion from? 1 wonder if you could point that --
I mean, 1 understand that if ICBC applies to the
Commission for approval, that kind of the flip side of
that 1s may not get approval.

GHIKAS: Yes.

CHAIRPERSON: But where does the discretion to

change come from?

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design

SRP - September 6th, 2018 - Volume 2 Page: 251
1 | MR. GHIKAS: Okay. So 1 think I understand what you“re
2 saying, okay. So you"re wondering 1If you have the

3 ability to make the change rather than just reject it.
4 | THE CHAIRPERSON: Yes, exactly.

5 | COMMISSIONER FUNG: Yes, that"s i1t exactly.

6 | MR. GHIKAS: Okay. All right. So | am taking that

7 jurisdiction from the first, the introductory

8 paragraph. That is where I"m reading 1t. It doesn"t
9 specifically say you can make the changes. What it"s
10 doing 1s 1t"s giving i1t"s -- 1 think the best way to
11 look at this i1s that directive i1s not jurisdiction

12 conferring. 1It"s you have discretion and 1t"s

13 circumscribing the discretion. So what you have to do
14 is start off and say, "In the absence of this

15 directive what would we be able to do?" And in the
16 absence of this directive, you would be able to fix
17 the tariff. You would be able to specify what the

18 tariff page said.

19 So 1f you then say, well, okay, this is

20 circumscribing the discretion. It"s not telling you
21 you can®"t change the page to match the objective

22 because 1t doesn"t need to. You already have that,
23 unless 1t"s been taken away from you. 1Is that clear?
24 | THE CHAIRPERSON: Thank you. Yes.

o5 | MR. GHIKAS:  Okay.

26 | MR. McCANDLESS: It"s Rick McCandless here. | have a
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THE

MR.

THE
MR.

THE

MR.

question 1f 1 could.

CHAIRPERSON: Mr. McCandless, you"ll have an
opportunity to respond to Mr. Ghikas when you make
your argument, but the argument phase is not a time

for question and answer.

McCANDLESS: Well, 1 was just seeking some
clarification.

CHAIRPERSON: Okay. Yes, go ahead, ask Mr. Ghikas.
McCANDLESS: I"m just wanting to clarify, Mr. Ghikas

said at one point that the high-value vehicle order
was highly prescriptive. This order, how would he

describe 1t, prescriptive or highly prescriptive?

CHAIRPERSON: Is that a rhetorical question, Mr.
McCandless?
GHIKAS: I think it 1s.

All right. So why do I say that this is
the right approach? And if we can stick with the
tariff -- or sorry, not the tariff, the directive
letter again at Appendix B, there are a number -- when
interpret a piece of legislation which effectively
this 1s, 1t"s an 0OIC, you have to look at the words
and you have to accept them -- the standard approach
to iInterpretation i1s that you look at those words not
just in i1solation, but In the context of the overall
document and having regard to the intention of the

drafter, iIn this case Cabinet.
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Proceeding Time 9:19 a.m. T13

So 1If we start with the words, I"ve
highlighted words in the preamble already that
indicate that ICBC i1s being directed to apply for
approval of the tariff pages. There is a number of
other iInstances where it makes it clear, In my
submission, that the tariff pages themselves are being
incorporated into the directive. And it"s these
references that are in part the reason why the
interpretation of looking for ambiguity in a bulleted
directive is not sustainable. 1711 just walk you
through a couple of those.

IT you start on page 1 in the preamble, 1
just referenced that one. |If you turn to page 3, iIn

the final bullet on page 3.

COMMISSIONER FUNG: Page 3 of the directive itself?
MR. GHIKAS: Of the letter.

COMMISSIONER FUNG: Okay, thank you.

MR. GHIKAS: The final bullet, 1t refers to -- in the

middle of the page there it starts off by saying
"Changes noted above.”™ In the last line of that
bullet there i1t"s referring to the tariff pages
providing more detail. And that implicitly is
incorporating by reference the details that are in the
tariff.

Immediately following that bullet there®s a
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statement where it says, ""The attached amended and new
tariff pages in the tariff include amendments and new
pages that are to be effective September 1st, 2019",
and so on. So i1t"s providing effective dates for the
amended and new pages of the tariff that are attached.

Again, on the last paragraph on page 3, the
letter references the base rate specified In section 1
of attachment 2 of the tariff as having to change from
time to time to reflect general rate change orders.
Again making i1t clear that the tariff is part of the
directive. The last couple of lines on page 3 In that
sub-bullet (a), it refers to the base rate specified
in section 1 of attachment 2 again.

On page 4, iIn the second full paragraph
that begins, "ICBC is directed.” 1t says, "ICBC is
directed to iIncorporate any necessary consequential
amendments to the attached tariff pages to reflect
intervening changes', et cetera, and again later iIn
that sentence refers to the attached tariff pages.

And of course that statement implicitly requires that
the tariff pages would have been improved -- would
have been approved in the form included with the
government directive provided they meet the
objectives.

Again, 1In the second to last paragraph on

page 4, "Continuity iIn the rate design is important,”
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it says, and 1t indicates another reference here to
the pages not becoming effective for some time, and
refers to changes i1In the tariff language, and refers
to the attached amended and new pages to the tariff.
So, 1n my submission, there®"s ample information in the
surrounding wording and context that shows that the
directive overall 1sn"t just the cover letter, iIt"s
the entire package.
Proceeding Time 9:23 a.m. T14

And 1T we step back and we think about
intent 1In the big picture, what was the intent of the
government directive, the tariff amendments are every
bit as much of an expression of government policy as
the text in the cover letter, and they“re similarly
backed by OIC. And there"s nothing in the directive
that suggests that ICBC had the option of applying for
approval of a different rate design from those
reflected in the pages. And there is similarly no
basis to interpret the Commission®s obligation to
recognize and accept ICBC"s actions as permitting an
approval that i1s different from the tariff pages when
they achieve the bulleted objectives in the letter.

So, In my submission, the Commission has to
give effect to that deliberate decision on the part of
the Cabinet, and that requires acknowledging that the

content of the tariff provisions themselves are
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imposing constraints on the Commission®s discretion.

Now, I want to turn for a moment to Special
Direction IC2, the new section that was -- new
paragraph that was added. Which is 3(1)(0). And i1t"s
on page 6 of 7. And I wanted to address just briefly
how this fits Into the scheme.

In my submission, you"ll see that this
provision has to be read in harmony with the
"recognize and accepts' provision. It"s part of the
same section as Special Direction 1C2. And the
principles of legislative analysis would require that
they be read in harmony. And what my submission is on
the effect of subsection (0), such that it harmonizes
with (g), 1s that it is limiting effectively the scope
of this proceeding to the rate design that"s
contemplated in the government directive, and not
about other potential rate designs that could be
developed -- other rate design variables such as those
articulated by Mr. Litman, for example. The distance-
based one. 1t"s saying that this proceeding is about
what has been directed and not about other rate
designs.

And the second aspect of 1t i1s that it"s
requiring a determination by a specific date. And the
reference to -- as | mentioned on Tuesday, the

reference to the factors, criteria and guidelines,

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design
SRP - September 6th, 2018 - Volume 2 Page: 257

© 00 ~N oo o b~ w NP

N N N N NN DN P P R R R R R R R
o o0 A WO N P O © 00 N OO 0o A WO DN P+ O

THE

MR.

But

that"s not iIntroducing, In my submission, a
substantive change from the way the Commission
recognizes and accepts the actions taken by ICBC in
furtherance of a government directive. What that"s
doing i1s effectively tracking the language in Section
47 of the Insurance Corporation Act, which is the
section that addresses the authority under which 1C2
is promulgated in the first place.

So, in effect, the factors, criteria and
guidelines are the full content of the government
directive to ICBC. And 1n my submission, that full
content iIncludes both the cover page and the tariff
pages themselves.

CHAIRPERSON: Mr. Ghikas, i1s i1t fair to say, based on
what you have previously said, that notwithstanding
the 45 days, (0) i1s, let"s say, redundant given (g)?
GHIKAS: I wouldn®t read it as being redundant. 1
think we have to read it as providing some meaning,
and the meaning that is the 45 days.

Proceeding Time 9:28 a.m. T15
it"s also whereas | think in the absence of this, the
Commission could have said, "Well, in addition to this
proposal that ICBC is making, we could consider fleet
rate design as part of this proceeding," and that"s
saying, ""No, when ICBC applies for approval of this,

that"s what we"re dealing with, is ICBC"s application,
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1 and not different issues.” And In my submission, that
2 would be iIn recognition of the fact that there is a

3 timeline 1mposed as well.

4 So you“"re giving -- i1t has meaning, It"s

5 just -- 1t"s more, i1in my submission, a procedural

6 effect rather than a substantive, if | can put It that
7 way. It"s not changing the way you recognize and

8 accept, 1t"s defining the scope of what the

9 application should include and shouldn®t include.

10| THE CHAIRPERSON: Well, (0) doesn"t say '"'regulate and fix
11 the rates using only the factors, criteria and

12 guidelines set out in the government directive."

13| MR. GHIKAS: No, that®"s absolutely true. And in my

14 submission, that"s just -- i1t should be read in that
15 fashion, giving It some meaning. Yeah.

16| THE CHAIRPERSON: Thank you.

17 | MR. GHIKAS: Okay. So now I want to turn to the

18 evidence, and as | said at the outset, that the

19 outcome of the proceeding -- | should pause here.

20 It"s 10:30. Do you want -- when are you looking to

21 have a break?

22 | THE CHAIRPERSON: How much longer do you think you®ll be?
23| MR. GHIKAS: I have a little while to go still.

24 | THE CHAIRPERSON: Then we"l1l take a ten-minute break.

25| MR. GHIKAS: I think -- thank you.

26 | COMMISSIONER FUNG: It"s 9:30.
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COMMISSIONER MAGNAN: It"s 9:30 right now.

MR. GHIKAS: Oh, 1™m sorry. 1"m sorry. 1°m sorry, I
thought 1t was 10:30, 1 was ahead of myself here.

THE CHAIRPERSON: Did you want a break?

MR. GHIKAS: No, no, I"m fine.

THE CHAIRPERSON: IT you want 1it.

MR. GHIKAS: I"'m fine. 1°m fine, I"m good to go. 1 just
misread the time and thought I was blathering on for
two hours.

THE CHAIRPERSON: All right. Let"s go for a little
while.

MR. GHIKAS: I"m having so much fun, It"s --

COMMISSIONER MAGNAN': We noted that.

MR. GHIKAS: Yeah. Okay. So we"ll deal with how the
evidence applies. And as | said at the outset, Mr.
Charrman, in my submission the outcome of the
application shouldn®t depend on which legal
interpretation it is, and that at the end of the day,
the evidence supports the application, the government
directive. It i1s in line with the government
directive, and i1t should be approved.

So, what 1 propose to do is walk you
through how, on the evidence -- on the interpretation
that ICBC i1s advancing, how the evidence supports
that. And then 1"m going to take you to the

alternative interpretation of looking at each
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individual objective and looking for ambiguity. And
I"m going to take you through how the evidence
supports what has been proposed iIn that context as
well.

COMMISSIONER FUNG: Mr. Ghikas, before you move there, 1f
you"re going to move to that area, 1"m just interested
in what your views are if the Commission were to
conclude that we actually do not have discretion to
amend the tariff, only to accept or reject what has
been filed with us, what would you propose that we do
with the errata, then, iIn that instance? If we came
to that conclusion.

MR. GHIKAS: IT you came to the conclusion that it was an
all-or-nothing affair, you mean? So, obviously that"s
not my submission. But in -- we would submit that you
should approve the tariff and i1t will be fixed later.
You know, having it being held up, for that matter, it
doesn"t make sense. It can be fixed later. The
directive itself contemplates a mechanism by which the
intent can be achieved through a subsequent
application iIn discussion with the Minister. That
would be my submission.

COMMISSIONER FUNG: And what form of application would
that take? Would 1t be an open hearing in the normal
course?

MR. GHIKAS: It would, yeah. Yeah.
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COMMISSIONER FUNG: Okay, thank you.

Proceeding Time 9:33 a.m. T16

MR. GHIKAS: All right. So as I indicated at the outset,

I"m going to focus my time on the first four bullets
of the objectives, because In my submission a
comparison of the tariff and the other objectives,
that the compliance i1s, In my submission, self-
evident. So subject to any questions on those, I™m
going to spend my time dealing with the first four.

And | want to start off with just
highlighting two pieces of evidence, and that iIs --
and we don"t necessarily have to turn there, but 1
want to make sure | make reference to these. But that
there was general confirmation that what is in the
tariff matches what"s in the directive bullets. And
that would be In the response to BCUC 1.1 and it would
be on page 68 where Mr. Weiland confirmed that in his
evidence.

IT we deal specifically with the bulleted
objectives about revenue neutrality, so this i1s the
first objective in the bullet list. There is -- 1In
fact, 1f you are to turn to the application itself,
there"s actually a table that reconciles the tariff to
the objectives, and that may be a useful place. 1It"s
in Chapter 2, 1 believe, and it"s on page 2-4. 1It"s

figure 2.1, tariff amendments roadmap. So that walks
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you through what you compare to what effectively. And
SO it"s set out in the order of the bullets in the
cover letter, and really what 1"m doing at this point
IS augmenting what i1s in that table for the first four
bullets.

So 1In terms of revenue neutrality, the
response to BCUC 8.3 1s key, and 1t describes how
revenue neutrality is calculated and i1t concludes with
the statement that ICBC has followed accepted
actuarial practice iIn assessing revenue neutrality.

It also explains how neutrality is being assessed
prospectively, which i1s a theme that was also
reiterated by the witnesses on Tuesday, and it
explains -- 1n BCUC 8.1, 8.2 and 9.1 it explains how
off-balance factors are calculated and why they are
directed effectively. And those responses indicate
that 1t"s implicit -- the off-balance factors are
implicit in the government directive because they are
necessary to achieve the revenue neutrality.

In the transcript Ms. Aimers was dealing
with the question starting at page 43, and she was
emphasizing in the passage on that page that off-
balance factors and the way that they were calculated
were consisted with accepted actuarial practice. She
said, at line 23:

"Now, off-balance factors, these are
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standard, and when you are looking at rate
design, they are considered accepted
actuarial practice, because we do have to
make sure the premium is the same before and
after. So these are typical adjustments
that are made."

Now, 1711 turn to the second bullet. The
second bullet is the no more than 35 percent of basic
policy holders are to experience a premium increase.

Proceeding Time 9:37 a.m. T17
And In the slide deck i1t repeated a figure that
appeared in the application, figure 1.2 on page 1-10
of the application, that had the breakdown of number
of customers by premium change and i1t showed the two-
thirds/one-third split.

The response to BCUC 1.2.3 i1s a key one and
so I’m going to ask you to turn there in the IRs
themselves. So that"s 1.2.3. Sorry, 1.2-3. So it"s
on the first page of the BCUC responses. It"s
essentially the second box in the table.

So In this response -- the reason I™m
flagging this response is twofold. First of all, it
starts off by confirming that the directed tariff
pages for which ICBC is seeking approval meet the
objective from the 2018 government directive regarding

rate design of the two-thirds/one-third split. The
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1 next part is also critical. It says:

2 "The Commission has asked about an

3 alternative scenario where the rate design

4 results iIn a different split. The

5 proportion of customers seeing an iIncrease

6 is a function of the combination of all the

7 changes 1In the amended tariff pages from the

8 2018 government directive regarding rate

9 design. Achieving a different split, such

10 as 25 percent, would involve changing

11 multiple elements of the rate design

12 reflected in the tariff pages included as

13 part of the 2018 government directive

14 regarding rate design. [ICBC respectfully

15 submits that a different split could not be

16 achieved while remaining compliant with the

17 government directive regarding rate design.™

18 And this issue came up in the context of
19 the transcript as well. Sorry, I"ve lost my cite on
20 that one. If 1 can find that one, 11l come back to
21 it. But it"s an important point. It"s that the two-
22 thirds and one-third i1s an output of the rest of the
23 model and that i1s an important consideration because
24 what i1t essentially says i1s that you can"t make -- you
25 can"t achieve that objective while making significant
26 changes to the rest of the tariff.
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The third bullet relates to accepted
actuarial practice in the context of rate class and
territory. This Is -- the relevant portion of the
transcript which I*11 just refer you to, not
necessarily take you to at this time, Ms. Aimers -- it
talks about 1t 1In the application and that"s i1n the
figure, but Ms. Aimers also talked about it on page
18, line 22, where she confirms that the analysis was
data-driven and in accordance with accepted actuarial
practice.

Mr. Weirland spoke at length, starting at
page 58 of the transcript, about the rigour of the
actuarial review and that included this aspect of the
rate design, and slide 66 from Mr. Weiland®"s slides
did confirm that the actuarial models built by ICBC as
part of the rate design are in accordance with
accepted actuarial practice.

And again, further confirmation on page 71,
line 21 of the transcript that accepted actuarial
practice was applied.

The fourth bullet again deals with accepted
actuarial practice but i1t relates in this context to
the drivers of the vehicle, the number of years
licensed and the at-fault crashes. And there was
evidence on this i1tem including with respect to the

experience factor, and with respect to the ten-year
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THE
MR.

scan period for crashes.

On the experience factor, my reference to
you would be page 22 of the transcript where Ms.
Aimers explains that the analysis i1s data driven and
in accordance with accepted actuarial practice, prior
to the policy overlays that are addressed in the other
bulleted objectives.

Proceeding Time 9:42 a.m. T18

The point is reiterated regarding
experience on page 24 of the transcript, at line 22.
And the ten-year scan period is addressed on page 27
of the transcript specifically, and Ms. Aimers deals
with 1t and confirms again that it"s data-driven and
in accordance with accepted actuarial practice.

And again you have slide 66 from Mr.
Weiland"s slides as well that deal with that issue.

So, 1"m going to move on briefly to the
typographical error, unless there are questions about
what 1"ve just said. Okay.

CHAIRPERSON: No, please go ahead.

GHIKAS: Thank you. So, on the analysis that | have
advanced, the iInterpretation that 1 have advanced, |1
think we understand now what I"m trying to say,
anyway. Whether you agree or not is another matter.
But iIn terms of the approach that | am advocating, the

evidence that you would need to assess whether a
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THE
MR.

typographical error Is In accordance with accepted
actuarial practice is found in a couple of places.
The best place to refer to It Is In the undertaking
that was provided yesterday. Which is Exhibit B-5.

And 1t states that point-black, that if you
were to apply it, it says the resulting rates would be
excessive and not reflective of accepted actuarial
practice. And it provides an explanation of that.

But that is the primary reference point In terms of
the evidence that you would look at to confirm whether
the tariff page is consistent with the bulleted
objective, regarding the crashes.

Ms. Aimers also referred to it in passing
on page 27 of the transcript, and there is also some
further description in the cover letter of the
erratum.

Now, I won"t dwell on the -- how making the
change reconciles with the position that I°ve
advocated, unless you have further questions on it. |
think we"ve covered that earlier.

CHAIRPERSON: Okay. 1"m satisfied.

GHIKAS: Okay. And In the event that the Commission
were to disagree, this would, coming back to a
question 1 believe that Commissioner Fung asked, it
would be addressed In a housekeeping application, that

would be undertaken pursuant to the paragraph in the
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directive itself that talked about continuity in the
rate design being important, and In the event that
unforeseen circumstances arise, that would be an
application in the normal course. And it would
provide information about the reason for the change.
It would provide confirmation that ICBC had discussed
it with -- as required with the Ministry responsible
and would seek approval in the ordinary course.

So I"m going to turn now to the application
of the alternative interpretation that, in my
submission, Is not the right iInterpretation, but
should the Commission adopt that alternative
interpretation of examining the ambiguity in the
bullets, that the outcome would be no different and
that the application should be approved.

So 11l spend a moment In identifying and
walking through the bullets where that ambiguity may
or may not exist for the Commission.

Proceeding Time 9:47 a.m. T19

But before doing that, there is one very
important evidentiary point in the application of this
type of legal analysis. And | do want to take you
there, 1t"s on page 163 of the transcript. And, in my
submission 1t"s important enough that i1t really iIs a
full answer as to why the Commission can®t change

variables in a significant way and still remain
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compliant with the government directive even on the
interpretation that -- even where the bullets provide
some ambiguity.
And In this passage Mr. Weiland is talking
and he"s addressing a question from Mr. McCandless, 1
believe. And what he®s saying here is you can"t --
essentially you can®"t change one variable iIn the model
without causing a cascading effect.
He says, line 22:

"Well, there wouldn®"t be an answer that

would provide accurate information for the

Commission. That"s what 1"m trying to tell

you."
And here®s the critical part,

"It would be a different model. |If you are

prescribing certain factors in the model to

be changed, either after the final rating

factors or the use of the variable itself,

then by conducting that exercise we"re

changing the model, which means we have to

look at how all the other variables are

affected by the decision to remove that one,

because there are all of these interactions

through the different parts of the models."™
So that cascading effect is important. 1t precludes

changing one variable without considering the
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implications on all of the other variables. The
actuarial analysis considers things as a holistic body
rather than an individual rating variables.

But let"s leave that aside for a moment.
Even with respect to the individual bullets there i1s a
compelling rationale for why the proposed rating
variable should be approved. And 171l start off -- we
may as well just go bullet by bullet here. And i1f we
turn to appendix -- turn to the directive letter again
in Appendix B of the application.

And the first one 1 will deal with here is
the second bullet on page 2, which Is the "No more
than 35 percent” bullet. And when you read that on
its face, the ambiguity that one would read that iIn
isolation would be that it could be an amount that is
less than 35 percent in -- and so the key passages
from the evidence that address this point are first of
all in the transcript on page 74. And this, Mr.
Weiland addressed this point. And at line 4 he
explains that this is the outcome of the application
of other variables rather than a defining variable in
itself. He says -- Commissioner Fung asks:

"COMMISSIONER FUNG: And Mr. Weiland, do
you agree with what Mr. Ghikas has said in
terms of the totality of the rate design

incorporating the variables?"
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1 And he says,

2 "MR. WEILAND: Yes. The 35 percent or the

3 33/67 percent split, that i1s the outcome.

4 And 1f you were to change that to 20 percent

5 you would have a different rate design. You

6 would have to reexamine all of those, all of

7 those other variables and the interactions

8 between them. So, yes, | agree with what

9 Mr. Ghikas said."

10 And this similar point appears in BCUC 1.2 again,

11 which 1 took you to earlier.

12 Proceeding Time 9:51 a.m. T20
13 In the second bullet on page 2, it deals with the

14 senior®s discount, and on the face of the writing, the
15 only Imprecision In the writing Is where it says the
16 discount will be reduced upon at-fault crashes and the
17 ambiguity is, well, how much does it get reduced. And
18 so the evidence that you would look to in that case

19 would be -- In my submission the key evidence would be
20 on page 29 of the transcript where Ms. Aimers is

21 effectively explaining the balance that goes into that
22 factor, and she®"s explaining that seniors are already
23 going to have the benefit of crash forgiveness iIf

24 they"ve got more than 20 years claims free. And so

25 this 1s dealing with the second crash at this point,
26 and so that i1s why you"re seeing a material reduction
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effectively iIn the discount upon having another crash
as well.

And 1f 1t"s going to be reduced, it should
be a material one, and 1t"s linear In my submission
and i1t would warrant adopting that amount of a
reduction in that case, should you conclude that you
have the discretion to make that change. Sorry, to
determine the appropriate amount of reduction.

On the third bullet on page 2 i1t deals with
new residents, and the ostensible ambiguity in that
bullet would the wording "'no more than 15 percent” and
that "1t will decrease as the driver gains more
experience'. So the ""no more than'™ and the "decrease"
are the words In which you would ostensibly find
discretion.

And the response, the evidentiary basis
that would support what ICBC has proposed in the
tariff pages is on page 30 and it describes -- the
evidence there, as Ms. Aimers is describing, that it"s
a data-drive approach and that the stepdown is linear
over three years, and that In essence iIs a reasonable
way to look at it in my submission.

The sixth bullet on page 2 deals with the
learner premium, and the only ostensibly ambiguous
wording in that i1s that a separate learner®s premium,

the amount isn"t specified. And on page 34 of the
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transcript 1Is where Ms. Aimers deals with the learner
premium and the basis for the calculation, and she
explained at that part of the transcript the trade-
offs that go into the learner®s premium and how It"s
adjusted according to territory. And so she explained
that you are no longer collecting premium for crashes
from learners but they are not getting the experience
credit either, and so that"s what the basis i1s for the
amount that has been proposed.

The fifth, and In my submission final
bullet that needs to be covered iIn this list iIs the
seventh bullet down on page 2, which deals with the
unregistered driver -- unlisted driver coverage. And
it says that additional coverage is to be provided at
a price and the price is unspecified. And i1f you were
to look for the rationale you would find It at
paragraph 59 of Chapter 3 of the application. And
I"11 just read that to you because i1t"s a useful
synopsis. It says:

"Given that it is a new premium, the $50 was
a high-level estimate to cover the cost of
this protection based on the estimated
number of unlisted driver claims, non-
household and non-employee, and the
estimated percent of customers that would

purchase this protection.™
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And then i1t explains the escalation and why we"re
visiting the premium in the future will allow 1t to
ensure that i1t accurately reflects the cost.

Proceeding Time 9:56 a.m. T21
So 1t"s a pragmatic decision, data-driven but a
pragmatic determination that will be revisited, and
ICBC recognizes it will need to be revisited iIn the
future.

Now, I did want to address some -- an
instance where, when reading the transcript, it was
clear that I completely misunderstood Commissioner
Fung®s question. You had referenced, in an exchange
we had on page 72, the 20 percent cap. And 1 thought
we were talking about the two-thirds/one-third split.
So my answers were relating to that. So I want to
address square on your question about whether or not
that bullet relating to the 20 percent cap has any
ambiguity in it.

As 1 understood the issue that you posed,
i1s whether or not that bullet confers discretion that
would allow the cap to be set at, say, 10 percent

instead of 20. Is that right?

COMMISSIONER FUNG: Yes, that"s correct.
MR. GHIKAS: Okay. So, the wording of the bullet refers

to -- sorry, let me just make sure. 1It"s the last

bullet on page -- sorry. It"s --
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1 | THE CHAIRPERSON: The second bullet on page 3?

2 | MR. GHIKAS: Second bullet. Thank you. The second

3 bullet of page 3. Right.

4 So 1t says:

5 "Excluding the impact of changes in rate

6 class, territory, and learners® premium, a

7 customer renewing his or her basic policy

8 after September 1st, 2019 is to see no more

9 than a 20 percent increase, compared to his

10 or her policy prior year®s premium."

11 And 1t goes on from there.

12 Now, what my submission is, iIs that that is
13 in fact very prescriptive and it iIs prescribing a 20
14 percent cap. And that i1t"s not actually ambiguous as
15 to whether i1t could be 20 percent or less.

16 And the reason for that, and i1t"s a nuanced
17 one, but I"m hoping you"ll see what I"m saying here,
18 is the language -- 1T you look at the language very

19 carefully, 1t"s talking about the customer not seeing
20 more than a 20 percent iIncrease. It"s saying

21 essentially that the rate iIncrease can"t exceed 20

22 percent. And that"s different from saying the rate

23 cap set by the Commission cannot exceed 20 percent.

24 So 1f 1t had said -- 1f you"re saying a

25 customer can"t see a rate increase more than 20

26 percent, you are saying, in effect, the cap must be 20
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1 percent. |If you are -- i1f 1t was to be interpreted

2 the way that you are articulating or asking about,

3 Commissioner Fung, it would have to be saying that the
4 rate cap set by the Commission could not exceed 20

5 percent. |If you understand the difference there.

6 It"s —- the difference, the nuance i1s that that --

7 it"s talking about the amount that the rate can

8 increase rather than the amount that the rate cap can
9 be set up.

10 | COMMISSIONER MAGNAN: Mr. Ghikas, 1 was a little bit

11 confused here on this. The way I read this was that
12 if 1 went 1In, for example, and my basic Insurance was
13 $1,000, and the -- with all the changes that have

14 occurred, it says it"s going to be $1300, then 1 would
15 be -- my insurance would only go up to $1200, because
16 that"s the 20 percent rate cap. It does not deal with
17 the -- any rate increases whatsoever. It"s the

18 difference between what 1 paid this year and what I

19 would be paying next year.

50| MR. GHIKAS:  That"s --

21 | COMMISSIONER MAGNAN: Based on the changes in the rate
22 design. Am I correct in that interpretation?

23| MR. GHIKAS: Yes. So i1t"s not that i1t would be -- and 1
24 don"t think this Is what you"re saying, but I just

25 want to be clear. So i1t wouldn®t be a cap that would
26 be applied at your broker®s office. It"s the outcome
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of the rate design that limits the iIncreases that
people would see at 20 percent. So those factors are
built into the rate design.

Proceeding Time 10:00 a.m. T22

COMMISSIONER MAGNAN: And that"s just based on a
comparison to what 1 paid last year. It has nothing
to do with any rate iIncreases that may or may not be
approved through a rate application?

MR. GHIKAS: It"s not dealing with a revenue requirement
change, that"s right, yes. And really the point that
I"m trying to deal with squarely here is just simply
how to interpret that language. And In my submission
if you are to say that people aren®t supposed to
experience a rate iIncrease more than 20 percent what
you are saying is the cap is 20 percent, and 1t"s not,
the cap may be 10 percent, because then you®d be
saying people can"t experience a rate cap more than 10
percent. Sorry, can"t experience a rate increase more
than 10 percent. So there is actually no ambiguity in
that at all.

COMMISSIONER MAGNAN: I"m thinking more from the point of
view of the actual ratepayer because there has been
press and so on that where people have interpreted it
as meaning no more than a 20 percent rate increase and
not just dealing with the impact of the rate design

itselfT alone.
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1 | MR. GHIKAS: Yes.

o> | COMMISSIONER MAGNAN: And that I think is where the

3 ambiguity is in play and where people may misinterpret
4 that.

5 | MR. GHIKAS: Certainly in the media there has been --

6 and in public commentary there has been some

7 misunderstanding about that, that®"s for sure. And

8 this 1s talking about the capping that i1s built iInto
9 the rate design changes themselves and would not speak
10 to whether or not, if ICBC"s costs go up or change in
11 any way, that people wouldn®"t experience the rate

12 change associated with that. That"s ICBC"s overall
13 costs need to be recovered from somebody and they are
14 being recovered as a general rate increase across the
15 customer population. Everybody would experience that
16 type of change equally. This is purely directed at
17 changes associated with implementing this particular
18 rate design.

19 And 1 should say, 1 received a note here
20 from my helpful actuary, and did want to make sure

21 that 1 made sure to caveat i1t, that the direction is
22 talking about revenue neutrality to the exclusion of
23 the rate class and territory and learner changes. So
24 all of what 1 just said should be caveated with that.
25 Okay, 1 was going to turn to a shopping

26 list of other topics now unless you have further
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questions on the one 1 just articulated.

THE CHAIRPERSON: Just a question around a break.
MR. GHIKAS: Oh, sure.

THE CHAIRPERSON: How much longer?

MR. GHIKAS: I think half hour.

THE CHAIRPERSON: Okay, so I suggest we take a break

then and come back at 10:15.

MR. GHIKAS: Sure.

COMMISSIONER FUNG: I can save my question until after
the break, 1f you"d like.

THE CHAIRPERSON: I"m sorry, 1 didn"t realize you had a
question. Go ahead.

COMMISSIONER FUNG: Since you talk about ambiguity and
discretion, | just wanted to give you a view of it
from the perspective of a driver out there who is
looking at this whole package of reforms and rate
design changes. And reading the directive certainly
it seems to me that ICBC, in creating the new rate
design had discretion based on what"s been said in the
directive in terms of things that specify '"'no more
than' or "up to .."" a certain amount. And | recognize
that rate design Is an art, more of an art than a
science. But 1t seems to me that wherever the
directive conferred discretion on ICBC, ICBC took the
upper limit of what they are permitted to do, and In

each case, when you look at what they proposed, with
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1 the result that -- the end result of i1t for most

2 people or for a certain segment of the population is

3 going to result in a higher cost.

4 So from my perspective, when I"m looking at
5 whether this 1s a just and reasonable rate design, how
6 do you justify not looking at other scenarios that are
7 perhaps within the band or discretion that ICBC had in
8 choosing the various amounts to include or exclude,

9 for instance?

10| MR. GHIKAS: Right. 1 have to answer that in a couple
11 of ways. There®"s a whole world out there that is

12 covered by Cabinet confidentiality about the exchanges
13 between ICBC and government which I can®t get into.

14 But what 1 will say is that 1f you look at the

15 evidence as articulated by the two actuaries on the

16 panel on Tuesday, they took their guidance from what
17 the directive said, and so they have exercised their
18 actuarial analysis in terms of the directive that"s

19 posited.

20 Proceeding Time 10:06 a.m. T23
21 ICBC obviously, and it indicated, was

22 involved in the creation of the tariff pages that were
23 attached. And i1t believes 1t"s Implementing what is
24 being intended by the directive. And so ultimately it
25 will be -- you know, government®s determination as to
26 whether that"s -- those are the right variables or
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not. And In my submission, it really comes down to,
when you are making your decision -- | mean, 1%ve
already articulated and 1 won"t belabor how I
interpret what "just and reasonable'™ means. It"s
informed by the policy considerations that go Into it,
and there has to be compliance. And the reality is
that the scope of the Commission®s discretion is
relatively narrow no matter how you look at it.

But that the just and reasonableness comes
from the delivery on those objectives, and in the
circumstances and being informed by those policy
directives. So, | don"t see the -- you know, the
series of events you"ve described in necessarily the
same way as ICBC choosing the upper limits. In my
submission ICBC is doing what was intended by
government. And not, you know, exhibiting its own --
iIt"s not exercising its own discretion to apply for
tariff pages that, you know, always leaned one
direction rather than the other.

The tariff pages are part and parcel of
that directive. And they are setting out every bit as
much as the cover letter what government policy is.
And ICBC i1s executing on that by applying for approval
of those pages.

COMMISSIONER FUNG: Thank you, Mr. Ghikas.
COMMISSIONER MAGNON: Okay. Can I just ask one follow-up
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MR.

question? So, and maybe Ms. Aimers may want to
respond to this. Would one assume that the basic
assumption that drives everything iIs revenue
neutrality, and all the other factors have -- or were
adjusted to arrive at maintaining that revenue
neutrality?

GHIKAS: Well, I can let Ms. Aimers speak to i1t if
you wanted to.

I think that this was addressed to some
degree on Tuesday, so let me have a start at it, and
if you"re not satisfied with my answers, I"m sure Ms.
Aimers woulld be happy to speak to it.

The revenue neutrality is -- if you were to
put all of this aside, put all of the directives
inside, revenue neutrality is kind of the crux of what
rate design i1s about. It"s about dividing up the
piece. So, that"s what you®re trying to do when
you"re doing rate design. You“"re trying to divide up

the same size pie fTairly.

And what you have -- what the actuaries
were describing 1s that -- and that"s clearly stated
in the -- as an objective of i1t, to achieve that

revenue neutrality. But there is a clear expectation
where 1 don®"t think that there i1s a hierarchy in those
objectives that are set out in the policy letter, that

you have to read them collectively.
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1 And then -- what the actuaries were

2 articulating is that although in a global way what

3 you"re trying to do when you have rate design is make
4 sure the pie is the same size.

5 The policy overlays that are provided would
6 consistently -- not consistently. But most of the

7 policy overlays that were stipulated by government

8 resulted 1n an under-collection of premium and the pie
9 would thus not be as large as i1t should be. And so

10 what the -- what 1 would submit is implicit in the

11 directive is that government didn"t want the rate

12 design changes to result in everybody having to

13 experience a revenue requirements increase simply to
14 make up the difference.

15 So, you know, It"s separating out. It"s

16 trying to address failrness rather than the overall

17 collection of costs premium. And Mr. Jimenez, on

18 Tuesday, also addressed that.

19 Proceeding Time 10:10 a.m. T24
20 He said what, you know, what government is clearly

21 articulating is a fairness i1ssue and there"s a whole
22 bunch of other initiatives out there that are designed
23 to deal with the amount of premium that ICBC needs to
24 collect from its customers or the size of the pie.

25 And those are still in motion and they®"re going on in
26 parallel, but this, from government®s perspective, is
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about fairness and that implicitly and explicitly iIn
the directive i1nvolves dividing up a pie that"s the
same size and that"s where the revenue neutrality is
coming in place.

I talked a lot there and 1™"m not sure

whether 1 addressed it specifically or not.

COMMISSIONER MAGNAN: Well, indirectly you did.

MR. GHIKAS: Okay .

COMMISSIONER MAGNAN: I"11 just leave it at that.

MR. GHIKAS: Okay. All right, thanks.

COMMISSIONER FUNG: Thank you.

THE CHAIRPERSON: Okay, so 1t"s 10:00 -- according to

that clock i1t"s 10:10. Well, let"s come back at 25
after. Thanks.

(PROCEEDINGS ADJOURNED AT 10:10 A.M.)

(PROCEEDINGS RESUMED AT 10:27 A.M.) T25/26

THE CHAIRPERSON: Please be seated.

Mr. Ghikas, are you ready to continue?

MR. GHIKAS: Okay, just before, 1 just wanted to follow
up on a couple of things from before the break before
I launch Into it again.

The first was there was an exchange that we
had about what happens if the erratum is not made as
this part, what"s the process to undergo. And | just
wanted to be clear. And I think I was clear enough,

but I had some concern, expressions that | had
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misstated what 1 was saying. What I was trying to
articulate i1s 1T the erratum isn"t fixed now, you
would bring an application In the nature of a
housekeeping application simply to address that
erratum and not redo this entire process. And so |
just wanted to make sure 1 left that impression
clearly. 1"m not saying that you"d have to rerun this
entire process to deal with that erratum. You"d just
have a specific purpose to deal with that erratum. |

just wanted to make sure that was clear.

THE CHAIRPERSON: That assumes that would we would have
approved the tariff though.

MR. GHIKAS: Correct. Yes. Yes, yes.

THE CHAIRPERSON: So 1s that the same process then as
the, 1711 call 1t, the consequential amendment process
for want of a better word?

MR. GHIKAS: Yes.

THE CHAIRPERSON: It would be brought under that.

MR. GHIKAS: Yes.

THE CHAIRPERSON: Did you address specifically or are
you going to address specifically the process for
these consequential amendments?

MR. GHIKAS: I can. 1 can do that and actually that"s
in my list of things to --

THE CHAIRPERSON: IT you"re going to anyways --

MR. GHIKAS: I will get into that, yes.
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1 | THE CHAIRPERSON: That"s fine, thanks.

2 | MR. GHIKAS: So, the other part that I wanted to deal

3 with i1s just to pick up on something that we had

4 discussed right before the break and it was the 20

5 percent. And | wanted to make sure that | underscored
6 some of the evidence on this point, and if we step

7 back and we think about what the cap i1s doing, or if

8 we step back and we think about what the rate design

9 IS going, there"s a clear policy directive in place

10 that 1t 1s directed at trying to improve fairness from
11 the perspective of ensuring that drivers are paying

12 premiums more closely aligned to the risk that they

13 represent than under the current system. That, In my
14 submission, i1s clear from the policy directive.

15 IT you want to -- and there®"s an equally

16 clear intent that two-thirds of the customers are

17 going to be seeing the benefit of that type of

18 approach 1n the form of paying less than they would

19 otherwise pay under the current system, the CRS scale,
20 and the like.

21 Proceeding Time 10:30 a.m. T27
22 In order for those people to experience a
23 material i1mprovement over what they would otherwise

24 experience under the current rate design, that lost

25 premium, 1if 1 can put it that way, has to be picked up
26 from another group of customers. And it"s a much
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smaller group of customers who will be paying more and
the benefits are being spread among a lot more people.
And so 1n order to actually have a material
improvement for people, the two-thirds, there have to
be material increases for people who are presenting
the greater risk, that is the one-third.
And the capping i1s addressing -- 93 percent
of people will never see that cap. And the cap is
addressing a seven percent segment of the population.
I can give you the reference. 1t"s on page 42 of this
transcript where Ms. Aimers is speaking. And so she
says:
"..looking at the transition factor, for
those customers that are capped at this 20
percent, i1t"s only seven percent of the
customers. So typically the customers that
are being capped are those with multiple
crashes In the last few years. Most
customers exit transition within the three-
year period. But keep in mind we have to
obtain revenue neutrality, and whenever you
don®"t collect enough premium on one end,
that means that somebody else i1s paying for
that loss of premium."

And so what we"ve done to account for that is we"ve

introduced minimum CDFs. Because we are capping the
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20 percent on the increase, we need to cap the
decreases. And that"s where the minimum CDF table
comes into play.”

So 1t"s picking up on that, if |1 can say
waterbedding concept here, where those -- 1f you were
to have a lower percentage cap -- and appreciating
that my submission is that it should be a 20 percent
cap because that"s what"s directed, but if you were to
have a lower cap, that means there®"s less ability to
confer a benefit on the two-thirds that are supposed
to be benefiting.

This issue is picked up again in McCandless
3.1 where ICBC 1s acknowledging that the 20 percent is
a relatively high percentage to be capping on these
seven percent of customers, but that it"s important to
do that.

Proceeding Time 10:33 a.m. T28

So to the extent that you wanted to discuss
that further, Ms. Aimers could speak to it if you
wanted to reopen to deal with that, but I think It"s a
really important concept to understand that if you"re
to confer the benefit the government clearly wants to
confer, the people who are causing multiple crashes
since March 2017, multiple crashes since March 2017,
that"s the cohort who is being affected by that cap.

Those are the very people you want to be experiencing
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the implications of the risk that they are imposing on
the rest of the system, and therefore irrespective of
this directive, there is a strong argument this iIs a
very fair way of approaching the rate design.

So 1 will now deal with several issues that
have been raised over the course, one-off iIssues.

111 speak to them relatively briefly, but 1 do think
it"s important to address them.

The first is that TREAD and Mr. McCandless
in particular have asked a number of questions that
are what 1 would characterize as backward looking
questions. You know, looking at the history and
evaluating, In TREAD"s case, whether or not ICBC acted
soon enough and the like. From Mr. McCandless®s
perspective, questions that are getting at aspects of
the current rate design system that he favours.

In my submission, In light of the direction
to ICBC to adopt theilr new rate design and the
stipulation of the features, the Commission doesn"t
need to make any findings regarding the merits of the
existing rate design and it doesn"t need to get iInto
the merits of TREAD"s argument, which ICBC doesn"t
accept, about whether or not this rate design
application should have come sooner. ICBC did respond
to the questions posed and explains why ICBC disagrees

with TREAD"s characterization and explains the issues
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that 1t sees with the existing rate design, but from
the point of view of what the Commission actually has
to do at the end of this proceeding, those issues are
out of scope and don"t need to be addressed.
Proceeding Time 10:36 a.m. T29
There were a number of questions that came
up about affordability. They came up iIn particular
from Mr. Weisberg and TREAD. And for reference, it
would be the TREAD 2.3, 2.4 and 3 series. And they
target affordability by putting affordability in the
context of general -- recent general rate iIncreases
that have occurred over the past several years dealing
with, 1f I can put 1t this way again, the overall size
of the pie that needs to be allocated among customers.
And In my submission, this iIs another issue
that 1Is not germane to the Commission®s determination
here. But it is also important to know that the
government directive is defining what It means by
"affordability”. 1It"s defining 1t 1n a specific
context, where i1t has directed that -- and there®s a
reference to affordability in specific context, where
the i1mpacts of the actuarially indicated rate have
been modified and moderated. And it specifically
references affordability in the context of the
seniors”® discount, and i1t specifically references

affordability in the context of new drivers,
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inexperienced drivers. You won"t see the words
"Inexperienced drivers" in the actual bullet, which 1s
the second bullet on the top of page 2. What you see
iIs a reference to non-fleet rated policies, where a
discount has been maintained and then there"s a cross-
reference to the tariff. What the cross-reference to
the tariff i1s effectively doing Is Imposing a discount
on the premium that relatively inexperienced drivers
are going to see.

So government is defining how affordability
iIs addressed, and debating whether or not those
government policy objectives truly address
affordability for British Columbians given the general
rate iIncreases experienced really amounts to second-
guessing government policy, and 1t goes beyond what
the Commission should be looking at iIn this
proceeding. And there was also evidence that that"s
not something that ICBC is in a position to assess, In
any event.

Now, another topic that should be
addressed, In my submission is with respect to the
other rate design variables. 1 would approach this --
and this sort of deals with Mr. Litman, for example,
in his discussion of distance-based driving. The
withesses on Tuesday expressed an understanding that

that 1s the type of rating that is being looked at,
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1 across various jurisdictions. It"s something that

2 ICBC is open to looking at. But ultimately at the end
3 of the day what has been proposed is what is

4 consistent with the government directive. And the

5 government directive 1s picking up distance as a

6 rating variable through the low mileage discount.

7 And the rationale for that was explained by
8 the actuaries, and it was also explained that it was a
9 first consideration. They"re at the point right now
10 where they“re just collecting odometer information for
11 the first time. So In my submission there is a legal
12 reason why the Commission doesn®"t need to consider

13 that type of things. There is also a pragmatic reason
14 why 1t would be premature for ICBC to address that

15 type of rate design iIn the current work that they are
16 undertaking.

17 Proceeding Time 10:40 a.m. T30
18 Let"s see. Yesterday -- or sorry, Tuesday,
19 Commission Magnan, you raised a question about how to
20 interpret the tariff In the context of an automatic

21 braking system that had been replaced in the shop

22 following an accident, and the conclusion of Ms.

23 Aimers and of yourself, 1 believe, when you were

24 looking at i1t was that based on the wording of the

25 tariff, 1T you were to replace an automatic braking

26 system in a shop 1t would no longer be manufacture
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1 installed and thus would no longer be qualifying for
2 the discount.

3 In my submission that is what the tariff

4 says. It"s also specified that way in the bulleted

5 objectives. So even on the interpretation that ICBC
6 is advancing, that would not be something that could
7 be changed under the current -- iIn the context of the
8 current application.

9 That said, it is something that I1CBC will
10 take away and be continuing to think about. The

11 evidence of the parties was that other technologies
12 will continually to be looked at. 1 don"t want to

13 leave you the impression that that i1s a mistake, the
14 way 1t"s defined. Because there are issues with

15 respect to ensuring that -- you know, a verifiability
16 and verifiability and issues along those lines.

17 Ensuring that they are actually functioning

18 appropriately, that are a legitimate issue that need
19 to be considered when conferring that discount. But
20 you know, the issue flagged is a good one and ICBC 1is
21 going to continue to think about whether or not there
22 are -- you know, whether or not it should be, or if
23 not, why not, and along those lines. So that will be
24 something that can be looked at down the road but

25 doesn®"t need to be addressed iIn the current context.
26 Change management. | won"t go into very
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much detail, although there was a significant amount
of information. It"s in Chapter 4 of the application
and was spoken to at length particularly by Mr.
Jimenez on Tuesday. In my submission, the evidence
demonstrates that ICBC has a comprehensive plan in
place to address change management, including measures
aimed at customers, brokers and employees. And that
that plan is being developed In conjunction with
experts In the field, both from the technical aspect
and from experts with respect to change management.
And that that plan i1s being modified as appropriate
and undertaken and buirlt upon as we go, and It"s a
work in progress, but 1t"s well underway and 1t"s well
in hand. [1"11 leave it at that for the time being.
Proceeding Time 10:44 a.m. T31

There was a number of questions about
monitoring the outcome -- or about ongoing monitoring
and reporting. And so, | wanted to deal with those.
At the outset of the presentation I referred you to a
section of the Insurance Corporation Act that gave the
Commission jurisdiction to require reporting, and so
that would be the power you would be exercising should
you be requiring reporting.

I want to break this up Into two parts.
One of them i1s reporting on change management efforts

and one of them is reporting on the results of the
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change in the rate design.

In dealing with the change management
reporting, the evidence of ICBC would be that
certainly they internally are reviewing change
management carefully and are internally keeping an eye
on how things are unfolding and that some reporting to
the Commission would be reasonable. And iIn that
context the caution that Mr. Jimenez was giving was
that there®s a timing issue with respect to when
metrics about change management and the like could be
-— oh, my apologies, 1"m mixing the two issues here.
That some sort of reporting would be needed.

What my caution would be on those i1s that
it jJust be focused and be, you know, designed,
reporting requirements be geared to ensure that the
necessary information is provided, but don"t provide
an onerous burden on the people to have to prepare
additional reports in the context of also trying to
manage the change i1tself. So that would be the only
comment on that.

With respect to monitoring the impacts of
the rate design itself, Mr. Jimenez was speaking to
still developing the metrics by which you would
measure those Impacts and that it could be several
months down the road before those are known. So to

the extent that the Commission is looking for
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reporting, the requirement to do the reporting should
be geared to accommodate, and when those decisions and
metrics are already iIn place that the reporting occur
after that date, not by a specific date that could
precede when they can actually be prepared.

ICBC was also indicating that reporting on
the i1mpacts of the rate design would also be
reasonable, but again there"s a timing issue and to
some degree a content issue as well. With respect to
the timing, the actuaries were quite clear, as was Mr.
Jimenez, that knowing the results of the rate design,
there were practical i1ssues with that. One of them
was that the results are not known immediately. And
from an actuary®s perspective, Ms. Almers was saying
from an actuarial standpoint we would typically need a
couple of years to see how things are developing.

Proceeding Time 10:47 a.m. T32
So that"s at page 85 of the transcript and you know,
it would be, In my submission, premature to try to
assess that prior to the passage of some time.
Obviously, certainly in the first 12 months you
wouldn®"t even have a complete -- you would just be
completing the first issuance of the policy so you
wouldn®t even have data from everyone after the
passage of 12 months. So 1t 1s going to have to be a

longer term reporting consideration.

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design
SRP - September 6th, 2018 - Volume 2 Page: 297

© 00 ~N oo o b~ w NP

N N N N NN DN P P R R R R R R R
o o0 A WO N P O © 00 N OO 0o A WO DN P+ O

With respect to the content themselves,
there were instances where Mr. McCandless had asked
about 1mpacts on driving without insurance and he also
asked about impacts on the rate of young drivers
deciding not to drive, effectively. There was, iIn IRs
responses 6.2 and 6.3, these issues were addressed and
they were also addressed by Mr. Jimenez on page 174 of
the transcript. The gist of that exchange was that
there are -- ICBC will continue to monitor rates of
crashes that involve an uninsured party, but trying to
identify rates of uninsured driving iIs an impossible
task unless they are involved iIn a crash.

And also, that attributing any cause and
effect to the rate design associated with any change
in the rates of uninsured would be a very difficult
undertaking to do. So In my submission while it may
be appropriate to report on those rates, 1t may be a
challenge to obtain any meaningful information from
those.

With respect to the change in the uninsured
-- sorry, change in the young drivers that are
driving, the transcript references | provided
indicated that the impact is -- ICBC 1s not expecting
it to occur and that i1t"s also extremely difficult to
assess the Impacts, causation on the rate design.

The only other point I would deal with with
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respect to reporting iIs on revenue neutrality. And I
think 1t"s Important to highlight here that revenue
neutrality, as the actuaries explained it,
particularly on page 45 of the transcript and the
responses to BCUC 8.4, that revenue neutrality is
something that i1s assessed today based on forecast
information rather than something that you look at and
assess compliance by looking at what actually happened
later in the day. So to the extent of measuring
whether the directive has been met, that"s something
that you do based on the actuarial evidence today
before you. 1It"s not something that you do where you
look at how the world actually unfolded and said,

"Well, did they comply with the directive,”™ because
the rate design turned out to be not revenue neutral.

That, In my submission, is not a compliance
issue, 1t"s an information issue. You may be
interested to know that. |ICBC i1s prepared to provide
the information, but i1t should just be understood that
it"s not a compliance issue 1Tt the results of the rate
design turn out to be, In the passage of time, not
revenue neutral.

Proceeding Time 10:52 a.m. T33

That that is simply a factor that determines -- that

influences what the overall revenue requirements 1is,

and not one that speaks to whether or not the

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design
SRP - September 6th, 2018 - Volume 2 Page: 299

© 00 ~N oo o b~ w NP

N N N N NN DN P P R R R R R R R
o o0 A WO N P O © 00 N OO 0o A WO DN P+ O

THE

MR.
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directive has been complied with or not.

All right. Now, 1 think I"ve covered off
all the i1tems but for the one that you raised today,
which 1s how future changes can be managed, Mr.
Chairman. And i1f I could just preface this just by
asking you to clarify what specifically -- in terms of
the time period, are you talking about between now and
September 1st, 2019, should any changes occur? Or are
you talking about after -- after implementation?
CHAIRPERSON: I"m just trying to get to that portion
of the ICBC letter. But I don"t recall i1t stated a
specific time.

GHIKAS: Oh, you"re talking about the unforeseen --
CHAIRPERSON: No, 1t should be recognized that -- I™m
on the last page of the letter, the second-last
paragraph. 1t should be recognized that unforeseen
circumstances can arise that may necessitate changes
to the tariff language, In the event that ICBC
identifies any -- 1"m paraphrasing here. Then they
should bring those changes forward to the BCUC for
approval, after consultation with the Ministry
responsible. And then that"s just -- that just
follows a paragraph where there®s talk of
incorporating necessary consequential amendments.

So, 1 think those two paragraphs are

talking about the same thing, I assume. 1"m not all
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MR.

that clear, but it appears that they®"re talking about
the same thing.

So the question is, should those amendments
be to the tariff -- 1s our jurisdiction over those
amendments the same as i1t Is over the current tariff
that you"re bringing forward? In other words, that
they should be viewed in the context of the bullets in
this letter? Or does this letter expire at the end of
the tariff, and -- or at the end of this approval, and
any consequential amendments are not fettered? Our
jurisdiction with consequential amendments are not
fettered by this direction.

GHIKAS: Okay. Let me just pause to organize my
paper here, because | anticipated that question.

Okay. So let me start by dealing --
breaking i1t into the two time periods: before
September 1st, 2019 and after September 1st, 2019, that
being the implementation date, the effective date of
the tariff provisions.

So, what my submission -- how to read the
-- that that really is dealing with, as you surmised,
dealing with the period between the date of approval
and the effective date of the tariff. And I would
just observe that the effective date of most of the
tariff is September 1st, 2019. And then there are

certailn pages that take effect --
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1 | THE CHAIRPERSON: Yes.

2 | MR. GHIKAS: -— 1In subsequent years all the way out to

3 ten years in the future.

4 My submission is that what that provision

5 iIs essentially saying i1s a couple of things. One of

6 them Is that they"re aimed at amendments that are

7 trying to achieve the intent of what the overall

8 government®s intent was. So, there iIs a constraint in
9 the sense of trying to achieve the broader intent of
10 the directive. It depends on how specific the changes
11 are as to whether or not they"re confined by a

12 particular bullet.

13 Proceeding Time 10:56 a.m. T34
14 My submission would be that it would be

15 difficult to contradict something that"s In the -- and
16 probably not appropriate to contradict what is iIn the
17 government directive during that time period iIn the

18 absence of another government directive. But there

19 will be potentially changes that could occur, that we
20 could have envisaged that would be changes but

21 nonetheless aligned with the objectives. And one of
22 them would be, for example, a new safety technology

23 comes along and the vehicle®s implementing a change to
24 the tariff, seeking approval for the Commission to

25 implement a change to the tariff would still deliver
26 on the objective. So that would be the type of thing
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MR.

THE

that would be envisioned there.

CHAIRPERSON: Let"s take the -- the other somewhat
similar example that we"ve talked about over the last
couple of days and that i1s, let"s say ICBC applied in
that time period for allowing -- 1If someone has a
manufacturer®s installed braking system, that if they
went to the shop and had i1t replaced because i1t was
broken, that that would be all right and they wouldn®t
lose their discount for that. So that would clearly
go against what®"s in the policy letter and what"s iIn
the current tariff. |If ICBC were to bring that
amendment to us, In the absence of any further
government direction in that time period, how should
we deal with that?

GHIKAS: In my submission 1 think ICBC wouldn®"t be
able to apply In the absence of a government directive
that changed it. Because both the tariff itself and
the bulleted objective are prescriptive that it only
be manufacture installed. So repair is fine, but If
they are replaced, then 1t wouldn"t meet either the
bulleted objective or the tariff and so ICBC would be
facing having to seek either an amendment to remove
that requirement from this directive, or a new
directive that says something else.

CHAIRPERSON: Are you suggesting, though, that after

September 2019 that may not be the case anymore?
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1 | MR. GHIKAS: Right. And that i1s -- that brings me to

2 the next point. My submission and ICBC"s submission

3 is that the crux of what this directive i1s trying to

4 do 1s 1t"s trying to say that on the effective dates

5 of those tariff pages, whatever those tariff pages

6 are, but on the effective dates, most of which are

7 September 1st, 2019, this is what the rate design

8 should look like, subject to any of those

9 consequential amendments that still achieve the

10 intended purpose. But this is what the rate design

11 should look like. 1t doesn®"t speak to what the rate
12 design should look like in the years following the

13 implementation or the effective date.

14 So 1f you were to take, for an example --
15 and there®s a couple of caveats on this that 1*11 add,
16 but to take for example -- well, let me add the

17 caveats first and then 1711 give you an example.

18 The first caveat would be that, as 1

19 indicated, there are some tariff pages that don"t have
20 effective dates until quite some time.

21 Proceeding Time 10:59 a.m. T35
22 So the directive i1s contemplating that on those dates,
23 that"s what the tariff page is going to look like. So
24 to the extent that the Commission was to make changes
25 -— approve changes to the rate design, they would have
26 to still be aligned, not contradictory, to those

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design
SRP - September 6th, 2018 - Volume 2 Page: 304

© 00 ~N oo o b~ w NP

N N N N NN DN P P R R R R R R R
o o0 A WO N P O © 00 N OO 0o A WO DN P+ O

tariff pages in the interim. And that could be done
because those tariff pages all relate to, | believe,
rate class and territory, and there"s one that relates
to the driver risk premium. So that®"s just one aspect
of the rate design.

So there"s a large area of the rate design
in which the Commission®s discretion is restored
effectively within -- and then that brings me to my
second caveat. There®s a revenue neutrality provision
as well that requires revenue neutrality over 12
months. So say, for example, on day 2, after
September 2", 2019 to take an absurd example, but on
day 2, rate design changes that were put In place on
that day couldn®t alter the revenue neutrality within
the first 12 months, but thereafter they would.

And so within that context the Commission
IS retaining i1ts usual jurisdiction and things like
relatively stable and predictable rates would all be
in play, as they have always been. So you know, it
would probably defeat the spirit of the directive and
probably result in not relatively stable and
predictable rates i1f you were to change the rate
design on the second day it was implemented. But all
of those considerations aside, the Commission retains
its original jurisdiction as it existed before the

directive.
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THE CHAIRPERSON: I have a somewhat related gquestion

MR.

then. A lot of this directive is very date specific
and we"ve been using the September 1st, 2019 date as
the implementation date, because 1t"s front and centre
in the letter and in the tariff. These are pretty
complex changes and require IT changes. What happens
then 1f, for whatever reason, the changes can®"t be
implemented on September 1st? Basically then this
direction would be frustrated, and where does that
leave this rate design? Can it be implemented on
November 1st or is it back to the drawing board and
another directive and another rate design?

GHIKAS: So 11l answer that with two parts. First
of all, the legal point i1s that the directive is
contemplating a specific effective date. So if
something were to occur that prevented delivery, you
know, prevented being ready for that effective date,
that"s something that ICBC i1s going to have to pursue
quite rigorously with government, because in my
submission the directive is specifying an effective
date. The Commission®"s order will then have been made
and the Commission®s order is actually the most
pressing point at that point, because you then have a
Commission order saying this Is what the rates are
going to be on September 1st. So unless they are

reconsidered or revisited in however manner, that"s
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what the rates are going to be. And so ICBC -- the
directive is to implement them on that date and so
ICBC would probably require -- no, they would require

a change i1n the directive In order to delay that date.

THE CHAIRPERSON: Thank you.

COMMISSIONER FUNG: And then would then have to have
another hearing to determine whether or not we ought
to approve then, as a regulator, the change in the
date?

THE CHAIRPERSON: Well, the -- no. No, | mean there

would have to be some process associated with It, but
I don"t believe and | submit that it would be
unnecessary to have a full process on that. Let"s
take your hypothetical where i1t would be November or
December or something like that, instead of September.
Proceeding Time 11:04 a.m. T36
So, what could -- there are a couple of
ways government could go about 1t. It could take out
the effective date In the directive and then return it
to the Commission for ICBC to apply for
reconsideration, for example. 1t could also specify
-— Issue a new directive, or an amended directive,
that changes the effective date and does whatever is
legally necessary to ensure that that®"s appropriate
given the existence of a Commission Order in that

regard.
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THE
MR.

But within those confines, ICBC would be
applying to amend the Order, In my submission, to
change the effective date. So i1t"s not that the
application be a Section 99 reconsideration and
variance to change the effective date of the Order
that had already been issued. It wouldn®"t be a full,
you know, hearing de novo of the entire application.
It would be an application simply to change the
effective date.

CHAIRPERSON: Thank you.

GHIKAS: Thank you. I should note also that one of
the caveats that | missed was that the directive also
refers to taxis coming later. And so that would be
something that would also have to be respected iIn the
event that, you know, after 2019 one of the caveats
that 1 would need to add as well.

With that said, I*11 simply sum up by
reiterating my submission that the rate design
improvements have been articulated by the witnesses,
and by ICBC, as being a good thing from the
perspective of fairness and making drivers more
accountable for the risks they bring to the system.

But from a legal perspective, in this
application ultimately the just and reasonable rates
-- that the key factor in this case is -- the key

consideration i1s the legal one, In this case, and the
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scope of the Commission®s discretion. And in my
submission, the evidence supports the approval of the
tariff pages as proposed, and with the errata for the
reasons | discussed. But subject to any further

questions, 111 sit down.

THE CHAIRPERSON: Thank you, Mr. Ghikas.
MR. GHIKAS: Thank you.
THE CHAIRPERSON: Appreciate it.

Mr. Quail, are you ready now?

ARGUMENT BY MR. QUAIL:
MR. QUAIL: Just one little note | jotted to myself this

morning, that I1"11 just deal with now so I don"t
forget, that may or may not come to anybody®s
attention.

With reference to the case, which iIs a case
that I lost, 1"m getting over the pain of that.
Actually 1 have experienced before.

At paragraph 7 of that case, there is a
reference to Section 3 of the Utilities Commission Act
as applying in the regulation of the Insurance
Corporation of British Columbia. Just to note that
that 1s not the case presently. If you look at
Section 44(1) of the Insurance Corporation Act,
Section 3, which Is the power to give Special
Direction with respect to utilities under the

utilities Commission Act, 1s not included in the scope
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of authority. And so the authority of the government
or the Minister to give directions to the Commission
are limited to those that are enumerated iIn the
Insurance Corporation Act. That may not arise, but
just In case something --

THE CHAIRPERSON: Okay .

Proceeding Time 11:08 a.m. T37

MR. QUAIL: -— might come across in your deliberation.

THE CHAIRPERSON: Thank you for pointing that out. Thank
you.

MR. QUAIL: Instead of delving into the details of the
application -- and 1 submit that Mr. Ghikas has done a
very good job of going through the entrails, so to
speak, 1 will address the overarching question of how
the Commission should proceed in the context of the
applicable Orders i1n Council, particularly the
government directive appended to OIC 18-458 and the
amended form of Special Direction 1C2 following OIC
18-456. So that i1s the changes to the directive to
ICBC saying file this application and the
corresponding modifications to IC2. A series of them
earlier having to do with this rate design, ICBC"s
rate design. But most important, the one that is
contained in the tariff pages appended to the
Minister®s letter.

Obviously this is not a straight forward
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question and it"s been reflected In many exchanges in
the review proceeding on Tuesday and again today,
where parties are appearing to struggle with 1t some
extent and I think it"s fair to say It"s an iIssue that
naturally the Commission itself is struggling with.

And the array of instruments bearing on
this matter, in my submission, is akin to one of those
Russian Matryoshka dolls where there®s the series of
dolls nested in each other. So we"ve got the draft
tariff nested In the directive -- and | agree with my
friend, Mr. Ghikas, it is part of the directive.

Every paragraph, every semicolon is part of the
directive. And that in turn Is nested iIn Special
Direction IC2, and all of that in turn iIs nested iIn
the Utilities Commission Act and the Insurance
Corporation Act. So 1t"s a matter of trying to make
sense of the net result of all of that.

And In a sense this presents a hierarchy
of statutory instruments, but the whole, In my
submission, has to operate iIn a coherent fashion along
with all of the other orders, directions and statutory
constraints that bear on this process. How to
properly approach the situation came into focus on
Tuesday, particularly the exchanges concerning the
errata of the application — which, again, have been

addressed this morning to some extent — filed by ICBC.
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So the question is how does the
Commission reconcile 1ts apparent obligation to
approve the text appended to the directive and at the
same time deviate from it by Incorporating an erratum
filed subsequently by ICBC and not closed with an
Order 1n Council. And, In my submission, there is
actually a solution to the apparent paradox.

I submit the puzzle is appropriately
resolved by stepping back and applying the principles
of statutory interpretation, In particular the proper
way of determining the intention, that is the
legislative intention, of the mandate read as a while.
And it should be noted that are Orders in Council are
subordinate legislation, they"re subject to the same
principles of iInterpretation. They have an overlay of
their own rules about conferral of delegated
authority, but the Orders iIn Council are what are
called subordinate legislation.

And In this sense, In my submission, it
is not really a question of the exercise of discretion
on the part of the Commission. That is not quite the
right lens, strictly speaking. Rather i1t i1s the
exercise of judgment of the Commission, which is a
very substantial part of the proper interpretation of
a statutory scheme, especially a complex one.

So your role is not to evaluate, or
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change, or fill in holes in what has been given to
you, but 1t Is a rather complex task of interpreting
what really is the mandate that"s been handed to you
and that you are bound by, In my submission. So the
Orders in Council are like all statutory iInstruments,
to be iInterpreted according to their legislative
intention. And important to note the "intention"™ in
this context describes a framework for legal analysis.
It I1s a construct. It has a different meaning from
its use i1n ordinary discourse.

And that seems to be the flavour of the
month right now around the Commission, because it
happens that there®s another proceeding going on right
now with a pending decision on the Commission of the
jurisdiction having to do with FortisBC Energy”s
employee data and i1ssues around what the intention was
of certain statutes.

Proceeding Time 11:13 a.m. T38
So I will avoid repeating what 1"ve already submitted
to the Commission in that context. You know, the
hearing is specifically about jurisdiction.

Divining the legislative intention of an
instrument In my submission Is not an exercise in
robotically applying the particular words on the page
whether or not this yields a satisfactorily reasonable

result. That is a court or tribunal is not required
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MR.

THE
MR.

to follow the literal meaning of the text whether or
not that makes sense. Nor is It an exercise 1In
mindreading. The iIntention in this sense IS not a
subject question about what the persons involved in
creating the instrument happen to have in mind.

That"s why, for example, Hansard has a relatively
minor role to play in interpreting statutes. What was
in the head of the Minister or the people who stood up
to vote for or against a statute i1s not what the
intent of the legislation addresses.

The intention of a statutory instrument
does not mean what was subjectively iIn the collective
minds or understandings of the government or the
legislators when i1t was enacted. It Is an exercise In
extracting sense from the iInstrument and ensuring that
it 1s properly applied to achieve what the court or
tribunal apprehends as i1ts purpose and serves as a

tool to resolve the legal issues that arise under 1it.

CHAIRPERSON: Where are you quoting from there, Mr.
Quail?

QUAIL: I"m quoting from Jim Quail. I do have a
case.

CHAIRPERSON: I"ve got no more questions.

QUAIL: This is my summary of the meaning of this

and 1 have given the extract of a case over for you.

So 1"ve got this grounded in judicial pronouncements.
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Among other things, the property
interpretation of the directive requires the
Commission to reconcile any internal contradictions or
inconsistencies that arise from i1t, and the erratum, I
submit, 1s an example. |If the tariff pages are left
as filed with the Order in Council, this would
apparently create an internal iInconsistency between a
column header and a table and the rest of the text,
which 1 understand to be the issue. In that
situation, In my submission, the Commission is
required to interpret the document to divine its
intention, what was the meaning of this bundle of
words on pages, so that the end result hangs together.
The interpretation of the instrument is not a simple
exercise In replication but requires the application
of judgment and reason.

IT 1t appears that part of the instrument
was written in error, for example, 1t is proper to
apply errata to bring it into consistency. That is
part of the process of an iInterpretation that captures
the intent, that is the imputed or constructive intent
of the statutory iInstruments.

IT the meaning attributed to words iIn an
instrument need to be understood iIn a manner that
serves the realization of i1ts purposes, then that is

what the court or tribunal should do. And I provided
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a case which 1 think provides a good summary of some
of these principles. You find them In cases all over
the place, but this i1s a Federal Court of Appeal case
that sort of captures some of the pronouncements on
this i1ssue. It"s the Friends of the Canada Wheat
Board case. |I1"ve just provided the header and the
extract. We don"t need to go through the whole case.
And 1t begins, i1f you turn to that, at

paragraph 36 which recites -- there®s the usual
genuflection before Aritso which is relied on as sort
of the official word on the interpretation of
statutes. Perhaps it"s helpful, but frankly, in my
own view, this is the court saying, "Read it and try
to make sense out of 1t, and good luck to you.'™ Maybe
that"s a bit of an oversimplification, but there are
other -- there i1s more analysis that is useful, iIn
particular in paragraphs 38 and 39 -- rather 39 and 40
that 1"11 refer to from this extract. And this i1s the
Federal Court of Appeal.

"The concept of legislative iIntent was

explained as follows by this Court In Felipa

v. Canada..citing approvingly for the purpose

Lord Nichols In The Queen v. Secretary of

State for the Environment, Transport & the

Regions.."

An English case from the House of Lords.
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1 "Statutory interpretation IS an exercise

2 which requires the court."

3 and of course the the tribunal,

4 ".to 1dentify the meaning borne by the words
5 in question iIn the particular context. The
6 task of the court is often said to be

7 ascertain the intention of Parliament

8 expressed in the language under

9 consideration. This 1s correct and may be
10 helpful so long as 1t Is remember that.”

11 and these underlinings were provided by the Court of
12 Appeal,

13 "."the Intention of Parliament® iIs an

14 objective concept, not subjective. The

15 phrase is a shorthand reference to the

16 intention which the court reasonably imputes
17 to Parliament iIn respect of the language

18 used. It is not the subjective intention of
19 the minister or other persons who promoted
20 the legislation, nor i1s 1t the subjective

21 intention of the draftsman or individual

22 members or even of a majority of individual
23 members of either House. These iIndividuals
24 will often have widely varying intentions,
25 their understanding of the legislation words
26 used may be impressively complete or
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woefully inadequate. Thus, when the courts
say that such-and-such a meaning 'cannot be
what Parliament intended’™, they are saying
only that the words under consideration
cannot reasonably be taken as used by
Parliament with that meaning. As Lord Reid
said i1n Black-Clawson International..’'We
often say that we are looking for the
intention of Parliament, but that is not
quite accurate. We are seeking the meaning
of the words which Parliament has used.'"
And 1711 say again, this applies with equal force to a
tribunal looking at subordinate legislation.
Proceeding Time 11:19 a.m. T39
"In ascertaining the
legislative intent."”
the Federal Court goes on,
"".a court must consider the total context of
the provision to be iInterpreted, no matter
how plain the provision may seem when it is
initially read in isolation.”
Those are the words in the header of the column.
"However, i1t must be kept in
mind that a line exists between judicial
interpretation and legislative drafting, and

that line Is not to be crossed.”
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MR.

So the court or tribunal doesn"t get to just make
stuff up. This is about making sense to extract, so
that the -- the statutory iInstrument can achieve the
rational purpose that is divined by the decision-
maker, by the court or tribunal.

Next I"m going to address a question,
actually, 1 made these notes yesterday. Oh. Yes. My
friend, Mr. Miller, suggests that this case be marked
as Exhibit C2-2.

(FEDERAL COURT OF APPEAL CASE FRIENDS OF THE CANADIAN
WHEAT BOARD V. CANADA MARKED EXHIBIT C2-2)

QUAIL: Perhaps 1 anticipated something that came
up today, an exchange between the panel and my friend
Mr. Ghikas, but the general impact of government
directives on the Commission is set out iIn Section
3(1)(g) of Special Direction IC2, which was referred
to this morning, In regulating and fixing the
universal compulsory vehicle Insurance rates.
Regulate and fix those rates In a manner that
recognizes and accepts actions taken by the
Corporation in compliance with government directives
issued to the Corporation. In my submission, 1If that
were the end of the story, if Section (0), subsection
(o) had not been added, the literal impact of -- the
impact of OIC 18-458, and the government directive to

ICBC, with the tariff taken literally is, "Go and file
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1 this application with the Commission.”™ If we only had
2 (g), so long as the Commission permitted ICBC to file
3 the applications, literally speaking, it would have

4 satisfied the burden on the Commission, or restrain

5 the Commission under (Q)-

6 That"s literally what the -- on the face of
7 it, the Commission i1s essentially 1s -- those

8 instructions to ICBC. So the Commission would

9 recognize and accept ICBC"s actions taken iIn

10 compliance, satisfying (g), by accepting the

11 application. From that point on, it would all be fair
12 game, to do what you will with it.

13 However, in my submission, all that is

14 changed by the amendments to IC2 set out this year,

15 that prescribe various features of ICBC"s rate design.
16 So we"ve got 3(1)(k) through (n) that were earlier

17 tweaks, remaining in force, and particularly (0).

18 Despite which was coincided with the

19 directive. Despite paragraph (J), within 45 days of
20 the Corporation applying in accordance with the

21 government directive dated August 37, 2018, for a

22 redesign of rates, regulate and fix the rates using

23 the factors, criteria and guidelines set out in that
24 government directive.

25 This provision ties the outcome of the

26 proceeding to the factors, criteria and guidelines set
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THE
MR.

THE
MR.

THE
MR.
THE

MR.
THE
MR.

out in the government directive that is attached to
OIC 18-458. In my submission, the tariff approved by
the Commission must be consistent with sections

3(1) (k) through (o), and by virtue of (0) must realize
those factors, criteria and guidelines set out In the
tariff. [1"m not going to attempt to parse the
particular meaning of each of those three words,
factors, criteria and guidelines, but simply submit
that taken together they map the full range of the
directive"s contents.

CHAIRPERSON: Including the tariff pages.

QUAIL: Yes, that the tariff i1tself iIs as much a part
of the directive and as, shall we say, gift-wrapped by
an Order in Council --

CHAIRPERSON: Right.

QUAIL: -— as anything else contained in the letter.
And the letter says --

CHAIRPERSON: Right.

QUAIL: The following makes references to the tariff.
CHAIRPERSON: So that would mean that although you --
I recognize you"re not going to parse whose three
words, but the tariff pages that want one or more of
those three words.

QUAIL: That®"s my submission.

CHAIRPERSON: Factors, criteria and/or guidelines.

QUAIL: And there are all sorts of broad concepts.
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THE CHAIRPERSON: Yes.

MR. QUAIL: And | think they overlap a great deal.

THE CHAIRPERSON: Okay .

MR. QUAIL: But collectively, 1 say that they basically

map the tariff.

But back to the Matryoshka doll. All of
the pieces of the doll are a part of the binding
directions, one way or another, through 1C2 and the
directive, indirectly through IC2, that the government
has prescribed for the Commission. In that sense,
there 1sn"t really a hierarchy in terms of the orders
that the government has i1ssued. And 1 think that"s
consistent with my friend Mr. Ghikas®"s comments.

Proceeding Time 11:23 a.m. T40

And as | commented briefly on Tuesday, in
my submission this fits Into a coherent general
strategy on the part of government. We"re all
expecting significant and probably repeated rounds of
premium hikes for basic insurance. The Attorney
General has described the financial state of ICBC as a
dumpster fire In the press; I"m sure everybody®"s
familiar with that.

The government has postponed launching
those iIncreases and meanwhile directed changes to the
tariff. In my submission, so that the added burden is

more Tairly distributed among policy holders before it
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1 takes effect. So we"ll tidy up the rate design and

2 how the pie is divided before it starts expanding

3 materially; In my submission It Is a reasonable way to
4 understand what the government is doing here.

5 This is an exceptionally compressed

6 process, to say the least, for rate design. 1 am

7 reminded -- | don"t know i1f anyone has seen the

8 international hot dog eating competition, but they

9 have ten minutes, people are required to eat -- the

10 contestant to eat as many hot dogs as they can. The
11 record is 70 hot dogs in ten minutes, believe it or

12 not.

13 This process reminds me a little bit of

14 stuffing 70 hot dogs down our throats In ten minutes.
15 But In my submission, this is driven by the apparent
16 objectives of government in dealing with the financial
17 crisis facing ICBC. And 1 submit that those timelines
18 do not contemplate a full-bore review and redesign by
19 the Commission at this stage, and that those timelines
20 are consistent with the interpretation I"m advancing
21 of the impact of this Matryoshka doll of government

22 orders and legislation.

23 Rather, they contemplate a work In progress
24 to better refine what is put iIn place to meet the

25 immediate demands of the situation. And |1 want to

26 echo my friend Mr. Ghikas"s description of the extent
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of the Commission®™s jurisdiction subsequent to the
implementation of the tariff, in the normal course, to
modify it and then permit it to develop and evolve.
Subject to the specific directions that have time
frames attached to them, unless they"re modified. In
my submission, my friend has captured that very well.

And so In practice, that may be as much a
matter of ongoling practice as iIssues arise that may
come before the Commission for a determination of the
new tariff, and beyond that directive 18-458
explicitly contemplates an ongoing process of
evolution, as | commented on Tuesday, beginning even
before the -- of repair and tweaking even before it
takes effect.

And so we take all of this to mean that the
tariftf will be open to changes proposed from time to
time by any parties iIn the future, or on the
Commission®s own motion. Thus i1n my submission, your
task In this proceeding dealing with this stage of the
development of a drastically modified basic insurance
tariff, i1s essentially one of construction of the
instruments, and particularly the directive, setting
out the tariff and setting -- and a set of
instructions In i1ts covering letter.

For the most part that is the task of

identifying any internal iInconsistencies. And again,
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coming from a different analytical standpoint, | think
what 1"m saying harmonizes to some extent with where
my friend Mr. Ghikas landed, coming from a different
perspective.

But identifying internal iInconsistencies in
a bundle of i1nstructions comprising the Utilities
Commission Act and various applicable Orders in
Council and the Insurance Corporation Act, and
resolving them according to a correct application of
the process of determining their intention.

Emphasizing that this concept again is a
legal construct and not a literal divination of the
intent 1n a colloquial sense.

But the text of the documents appended to
OIC 18-458 leaves any ambiguities or inconsistencies,
or the lack of clarity or certainty, let"s say a typo.
I submit 1t 1s your role to resolve them and extract a
meaning that will be applied to the tariff when -- as
it 1s implemented. And this is why I say, this is not
really an exercise of discretion, but rather an
exercise of judgment in the construction of the bundle
of legislative -- of statutory instruments.

And | think that this analysis, | say, 1Is
broadly similar to the iInterpretation advanced by
ICBC, but framed on a somewhat different legal basis.

Proceeding Time 11:28 a.m. T41
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It really asks a different question. And
the answer i1t gives may be similar In some respects,
but In my submission, the correct way to look at it is
this 1Is a matter of construction of statutory
instruments.

You should also take comfort from the fact
that the trend iIn recent years is for the courts that
oversee tribunals like the Commission, the trend has
been to grant much greater space to you to interpret
and apply your so-called home statutes, all of these
statutes and instruments, including determining the
scope of your own jurisdiction within your core
mandate. That means you have room to exercise your
own judgment about how to interpret the tasks that
have been assigned to you so long as your conclusions
are within the range of reasonable alternatives. |
haven®t reproduced i1t here, but the case that everyone
cites everywhere, 1t"s called Dunsmuir from the
Supreme Court of Canada where the court is saying
unless you clearly cross a line, you go out and figure
out how to iInterpret the instructions you receive by
way of statutes or whatever, including determining
your own scope of your own authority. As long as it"s
within reason and as long as i1t"s In your home turf,
we" 1l defer to you to figure those questions out.

So there"s been an increasing trend to
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provide tribunals with their own power to exercise
their own expertise In their own areas of
specialization, to figure out what does this really
mean. You"re In a good position to figure it out
because you know this turf, and the courts have said,
"We"re letting go, and we"re giving you that leeway."
And 1f you"re curious about this, I can mail you the
arguments filed in that other case to do with FortisBC
Energy. But I won®"t go through all of that now
because I don"t think iIt"s necessary.

MoveUP submits that you should approve the
application subject to the kinds of adjustments that
may arise in accordance with the process of
construction 1"ve described. In my submission, Mr.
Ghikas has accurately said that the bundle of
instructions i1n the directive hang together
consistently except for this one anomaly, and that
needs to be corrected for us to have a harmonious
whole that really captures the intent of the
Matryoshka doll that"s landed on your laps.

So subject to any questions you might have,

those are my submissions.

THE CHAIRPERSON: Thank you, Mr. Quail.

Ms. Worth.

ARGUMENT BY MS. WORTH:

MS. WORTH: Good morning, Mr. Chairman, members of the
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1 panel. As I"ve said before, I"m here on behalf of the
2 British Columbia Old Age Pensioners® Organization,

3 Active Support Against Poverty, the Council of Senior
4 Citizens®™ Organizations of B.C. and the Together

5 Against Poverty Society known as BCOAPO.

6 Honestly, 1 have to echo Mr. Quail®s

7 comments regarding the odd regulatory process that we
8 have been party to. 1°ve been doing this for more

9 than 12 years iIn regulatory practice, and to see a

10 rate design come before us iIn this manner i1s unheard
11 of, within that period of time certainly.

12 But 1t"s because our government has

13 prescribed this clearly intending to define the RDA to
14 a degree of detail that | think Is quite rate. And

15 yet we are here subjecting it to an open public

16 process via this streamlined review.

17 Now, the scope of this hearing has been

18 severely limited by the OICs referred to by my friend
19 Mr. Ghikas, as well as the Insurer®"s submissions and
20 filings, and i1t certainly appears that the format of
21 this process was all that was actually possible under
22 these circumstances, including the timelines that were
23 contained therein.

24 Proceeding Time 11:32 a.m. T42
25 That does not, however, mean that 1"m not
26 going to on behalf of my clients register some concern
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here. And this 1s not concern with the B.C. Utilities
Commissions dealings with what they have been given,
but rather the fact that ICBC and the Commission
recommended an entire rate design on a very short
timeline, complete with tariff pages without the time
for us to truly test them in my submission. And
significantly fettering your discretion as our
regulator. This is definitely not a regulatory
process i1In any way analogous to BC Hydro or either of
Fortis"s rate design processes.

So, 1 will move on though. In regards to
the discretion that you as a regulator have, i1f this
was a critique of a paint by number picture you as the
critic could not, according to ICBC, critique the
brush strokes or even whether they"ve painted between
the lines. Instead only whether the colours used iIn
each section match the instructions that came with the
package.

Now I have listened to Mr. Quail, and as
you"ve seen I"ve been flipping pages because a lot of
what Mr. Quail had said were along the lines of what 1
was intending to say myself In regards to the
jurisdiction and the scope of discretion that you have
here. It Is In my submission, to be specific, within
your discretion to approve this application with the

errata and give the principles and statutory
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interpretation that Mr. Quail outlined in his
submissions.

So I"m going to move on to comments on the
RDA i1tself. Now given the nature of this truncated
process, we"re not able to engage iIn the level of
discovery that we would normally see in the course of
a rate design. There have been questions and ICBC has
endeavoured to answer those to the best of their
abilities given the time lines. So, you know, my
comments on the record must be taken iIn that context.
However, in principle BCOAPO et al supports a rate
design that more closely aligns with actual cost
causation. It 1s clearly iIn ICBC and the public®s
interest to have our compulsory basic insured doing a
better job of aligning our insurance premiums with the
risks that driver®s actually pose due to their driving
record and their levels of experience. Over the last
number of years we"ve seen a significant deterioration
because, 1n my client®s submission, that alignment has
no existed.

In our mind this RDA is more fair and
aligns with what many would call common sense. Now we
are hopeful that this new alignment will result in
some benefits unrecognized and unquantifiable
certainly at this moment and perhaps in the future.

Including somewhat of an incentive towards better and
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safer driving, which would actually benefit not only
the insurer but the public in general.

We are going to be watching with interest
how the specific aspects of the RDA will work iIn
practice. Like the 25 -- or the 75/25 allocation of
the principal driver with the highest risk additional
driver, just to make sure that this particular
allocation works. And we"ve taken note of the
numerous mentions of the fact that in ICBC"s view this
rate design i1s something that can be revisited as more
information becomes available.

Now, as was obvious during the SRP my
clients are, amongst other things, concerned about the
decision to decommission the senior®s class. The
danger here i1s that quite often when you have a sick
-— when you have a specific class that it indicate a
certain level of deference or a certain status. And
by decommissioning that class and not commissioning
others my clients have some concern that that may
signal a lower status. So, it begs the guestion what
government and ICBC were doing that could not have
been achieved without that decommissioning. So we are
going to be i1n future processes pursuing additional
information pertaining to older drivers and retired
drivers to determine what actual 1mpact these changes

will have.
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Proceeding Time 11:37 a.m. T43
They may be positive, they may be negative, they may
sort of come out In the wash, but we will be wanting
to have that information and to what degree those
impacts have come out.

Now, this does not, to be clear, mean that
we disagree in principle with the concept of bad
drivers, whether they are seniors or others, losing
their discounts after a number of at-fault crashes.
It"s more just sort of determining whether this loss
of a status i1s going to have a negative impact on that
segment of British Columbian drivers.

Now, In addition there are also potential
issues regarding the new resident provision and the
Accenture costs for change management that we will be
seeking to examine. Now, In my mind, the acceptance
of the change management costs is sort of implicit in
the acceptance of this RDA, but i1t would actually be
helpful i1f ICBC would offer any clarity on that,
whether that would be, iIn their minds, a revenue
requirement issue, whether there®s going to be --
whether i1n their minds there is sufficient discovery
that has actually taken place regarding those costs in
order for the Commission to approve that as part of
this RDA, but unfortunately 1"m not In a position to

actually speak to that at this time.
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Given the circumstances and the fact that
my clients, although they do have some concerns, have
no strong objections, and given the fact that our
position is that you can approve this RDA with the
erratum given what we"ve adopted as Mr. Quail®s
submission on the scope and discretion you have, we do
support ICBC"s application with those comments, as
well as the changes that have been suggested by the
insurer themselves.

Subject to any questions.

THE CHAIRPERSON: No questions, Thank you, Ms. Worth.
MS. WORTH: Thank you.

THE CHAIRPERSON: Okay, Mr. Landale.

ARGUMENT BY MR. LANDALE:

MR. LANDALE: Good morning again. I"m in shock and I"m
dumbstruck that we are here today to present to the
Commission intervener final argument in the above
matter, ICBC 2018 Basic Insurance Rate Design.

To briefly recap, on September the 4% last,
Tuesday, we had a full day of what was supposed to be,
I thought -- 1t appears my thought was In error, a
procedural conference to discuss the streamlined
process iIn this matter. Wwell, I was wrong. Hence
I*m dumbstruck.

Since Thursday last I°ve spent more than 40

hours preparing a 19-page oral hearing presentation.
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We never got to hear it.

While awaiting my turn to speak last
Tuesday hearing, 1 realized 1 was out to lunch with
such a notion. All that 1 reviewed the perp- -- let
me start again. All that review and preparation time
was lost and misdirected. |1 generally confined myself
to questions that arose from ICBC presentation slides
and to seek a little clarification on OICs.

Thankfully and graciously the panel helped me form a
couple of gquestions, which ICBC answered.

Overall 1 left the podium satisfied that
the hearing was a fait accompli, but 1 had been heard.
Between orders in council and ICBC and some share
legal opinion, key probing questions were asked but
not answered due to Cabinet confidentiality privilege.

Proceeding Time 11:41 a.m. T44
Another reason | became dumbstruck. When will ICBC
stand up for itself and be held accountable for its
actions? Rather than hide behind the helm --- the hem
of the Cabinet? Come on, ICBC, come clean.

5,000 kilometres? Where did that come
from? Explain yourselves to the policy holders.

I am grateful to the panel allowed me to
outline one key proposal 1 presented. Happily ICBC is
willing to consider a future letter I can write to

outline my amendment proposal to the driver vehicle
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1 classes and schedules, to perhaps address special

2 needs. Perhaps by 2019, 2020 policy year. Mr.

3 Jimenez, ICBC president and CEO, has already opened

4 lines of communication with me. 1 thank you.

5 I had to find out the basis or premise of
6 this following definition. 1 welcome any insightful
7 for alternative. Definition: "final argument, noun.
8 An argument made to the jury or the judge in a bench
9 trial by both sides of a case after all the evidence
10 has been presented.” This definition comes from the
11 Merriam-Webster Dictionary of Law, 1996.

12 Allow me to be a little stubborn and

13 repeat. After all the evidence has been presented.
14 We never really got there, did we? Primarily because
15 the letters of destruction [sic] by the Attorney

16 General, ICBC, used that caveat enthusiastically

17 throughout the hearing on Tuesday.

18 My final argument. As a senior

19 representing myself, | have no final argument of merit
20 pertinent to the evidence before you to be judged. 1
21 do have some comments which 1 request you accept as
22 argument in lieu of specific evidence to argue. With
23 your permission, Mr. Chairman.

24 | THE CHAIRPERSON: Go ahead.

25| MR. LANDALE: I heard no concrete substantialized facts
26 from ICBC, or actual factorial evidence. Just an
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opinion without any facts or figures, or even
historical data that ICBC normally rolls out quite
enthusiastically In the past. 1 had no industry-
specific citations to support ICBC"s new rate design,
or their new algorithm. Whether those citations could
have been from domestic or foreign industry sources.
One can only assume ICBC manufactured the platform
based on undisclosed privileged evidence, i1f i1t exists
at all.

Please review 223 pages of transcripts.
ICBC did not present any evidence within the
application, but even the most seasoned I1CBC
intervener, independent actuary, produced to validate
ICBC"s rate design platform, or amass an alternative
algorithm, with schedules or tables that may have been
within the Commission®s purview, or to adjudicate
within the limits prescribed by the OIC letters of
direction of course.

Proceeding Time 11:45 a.m. T45

ICBC panelists read a well-choreographed
presentation based on overhead slides. Their slides
had no mathematical logical equation or progression
resembling this new rate algorithm, which is the heart
of ICBC"s rate design.

I congratulate ICBC on their fast responses

to information requests. | would have liked to have
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studied them ahead of the hearing today for
materiality purposes.

Although ICBC explained the new algorithm
quite well with slides 34, 53, 54, 56 and the last
one, 57, was the best. This comment does not ignore
that ICBC has put together various schedules, tables
and complex scenarios within the schedules that in my
opinion leave the barn door wide open to thousands of
first line point of sale interpretations. 1"1l come
back to that point. 1t is perhaps this last point
that 1s the weakest part of the entire rate design
structure.

I tried to take slide 57 modified to a
senior, to reconstruct a 70-year senior with no
accident history, principal driver, living in
territory D, and one listed driver of equal IDF
profile. Needless to say | failed, primarily because
of the ridiculously complex wording structures in the
various schedules. 1 do not classify myself as stupid
or i1nept when 1t comes to ICBC, especially since 1
have been heavily engaged in revenue requirement
applications dating back to 2010/711.

I mean no disrespect to any persons in the
legal or insurance business professionals when 1 say
you guys have got to go back to school to learn simple

English, how to communicate using simple English. You
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have lost communication and information sharing
contact with 3 million of your 3.3 million policy
holders in this rate design application platform.

I see benchmark phrases: building trust,
driving confidence. 1It"s a frontline joke. Go out
and find a public relations person who can speak to
you, to your customers, your policy holders, to
educate us to the nuances embedded In the new rate
design and how well 1t will serve all British
Columbians fairly. Stay away from 40-year-old season
PR companies. You need someone who can talk the talk
and crisscross explain complex detail when they have
to.

111 be specific. Only because | was able
to follow clearly, Ms. Kelly Aimers. Ms. Aimers spoke
well, knew her subject and content, adapted to
questions. When Ms. Aimers did not have a complete
answer, she referred the answer. 1 believed her. Not
always understood, but that®"s not her fault, that"s
mine. Although 1 said I do not and could not
rationalize the new algorithm, that does not take away
from me believing Ms. Aimers. She knew her subject
and stayed to the script.

In summary, Mr. Chairman, 1 remain
critically doubtful ICBC has constructed a fair new

rate design platform capable of addressing 2018, "19,
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or future revenue requirements, all their 3.3 million
plus policy holders. 1 have no confidence ICBC will
meet 1ts responsibility to fully inform even a million
policy holders, let alone 3.3 million who will dole
out a thousand, 2,000, 5,000, whatever, upon their
policy renewal date.

Proceeding Time 11:50 a.m. T46

I probably search ICBC.com six, seven, or
more times a year. | respond to ICBC surveys. It"s
one of the worst-structured websites I have ever had
the misfortune to use. 1°1l respond to -- oh, hmm.

There are way too many layers and sub-links
to find what you®"re looking for. Guess what? ICBC
will use this platform quite extensively, and | bet 60
to 70 percent of users will quit after ten minutes.
They won®"t learn much about this new rate design. |If
they stay on that long. So educating policy holders
iIs a humongous undertaking, and ICBC i1s not effective
at doing this.

In my general opinion, they have -- they
never have. They do not learn their corporate
mistakes. They repeat them, year after year. Case in
point, read their last five-year RRAs. Many
paragraphs are direct copies, and | have spoken to
this i1ssue before.

I feel for the poor frontline point of sale
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customer service employee, having three years”
experience or less, as the customer service
representative who will have to deal with the policy
holder. 1°m willing to bet a few reps will quit on
the spot rather than defend ICBC to policy holders who
believe they"re getting a raw deal, not a fair deal.
Are you kidding me? Fair deal?

And that i1s how I feel due to the lack of
evidence given by ICBC In 1ts new rate design
application and hearing. | also think the Commission
is getting a raw deal from the B.C. Cabinet. And
p-s., kudos to the Commission panel and to ICBC for
accommodating Fred.

IT you have any questions?

CHAIRPERSON: Thank you.

LANDALE: Thank you.

CHAIRPERSON: Thank you, Mr. Landale. 1 see it"s
coming up to noon. And I think I°d like to take a
half-hour? Sorry, Mr. Ghikas?

GHIKAS: I am more than happy to take the break. 1
just wanted to let you know that I have very little to
say. Two minutes, three minutes tops. So --
CHAIRPERSON: Okay. Well, let"s check in. Mr.
McCandless, do you have an estimate of how long you
will speak? Are you on the phone?

McCANDLESS: Yes. Certainly no more than ten
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1 minutes.

o | THE CHAIRPERSON: Mr. Litman?

3 | MR. LITMAN: Fifteen to 25 minutes.

4 | THE CHAIRPERSON: 1"d like to take a half-hour, then.

5 We*" 1l come back at 12:30. Thank you.

6 | (PROCEEDINGS ADJOURNED AT 11:53 A.M.)

7 | (PROCEEDINGS RESUMED AT 12:33 P.M.) T47/48

g | THE CHAIRPERSON: Please be seated.

9 Okay, Mr. McCandless are you on the phone?
10 Mr. McCandless?

11 | MR. MCCANDLESS: Sorry, | just had to take the mute off.
12 | THE CHAIRPERSON: Are you ready to go ahead, sir?

13 | MR. MCCANDLESS: Yes, 1 am.

14 | THE CHAIRPERSON: Please go ahead.

15 | ARGUMENT BY MR. MCCANDLESS:

16 Thank you. [I"m trying to keep my remarks
17 fairly short here. And I"ve kind of broke them into
18 three or four parts. So the first part 1"m talking
19 about the process, and the Commission should have

20 objected to the 45-day limitation imposed by Cabinet
21 directives because the time was insufficient for a

22 proper understanding of the implication of a new

23 model. And 1t really was an abuse of the Commission®s
24 independence.

25 The minimalist approach or the streamlining
26 review results in only iImpressionistic observations
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which mirror the government®s rational for change to
the basic rate design. Although ICBC I must say again
it"s written response to the IRs was appreciated.

In terms of the justification without
statistical justification the government asserted that
the current design model was broken and unfair.
Because low risk drivers are paying more and high risk
driver®s were paying less than they should, but as Mr.
Jimenez said on Tuesday, 'fairness is a relative
concept.™

When compared to Saskatchewan and Manitoba
ICBC"s bonus malice system Is generous, no question.
Claims related to scale provides a maximum 43 percent
discount after nine years, and this should have been
adjusted to make i1t less generous, and there are a
number of other examples I could site.

Instead of rebalancing the current CRS to
achieve greater fairness and still keep a fairly
understandable design model, the team at ICBC
convinced their political masters that a new
personalized model was required. Theilr quest for a
greater pricing perfection by the actuaries and
statisticians at ICBC resulted in a new model that
resembles a classic Rube Goldberg machine.

And what Wikipedia says is a Rube Goldberg

machine 1s iIntentionally designed to form a simple
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task and 1n a indirect and over complicated fashion.
Often these machines consist of a series of simple
devices that are linked together to produce a domino
effect in which each devise triggers the next one.
And the original goal i1s achieved only after many
steps. Over the years the expression has expanded to
mean any confusing or complicated system. That"s what
we"ve got.

Proceeding Time 12:37 p.m. T49

The proposed rate design model is too
complex, therefore it fails on the public interest
test. Sorry, that should read "public understanding
test'. Lack of public understanding on how their
basic premiums are calculated may further weaken the
public support for public auto insurance iIn this
province, which would be a major regressive step.

The actuarial logic is allowed to take a
seemingly perverse course with respect to higher-risk
members paying less for an actual crash than a more
experienced driver. And that was referenced in
response to my question 4.4.

The 10 percent discounts for low-kilometre
and modern braking systems are far too generous,
resulting in the need for higher premiums from other
policy holders. 5,000 kilometre discount may require

more broker effort. This costs more and may preclude
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the switch to an online renewal process, where scores
of millions could be saved. This wasn"t really
explored.

And given some of these new factors
introducing, there®s more opportunity for fraud. And
which will result in potential breaches of the policy.
Is the benefit of the purist approach worth the cost?

In other areas, financial penalties are too
onerous. The proposed model is far too financially
onerous on young Inexperienced drivers and their
families, and on those who have had the misfortune to
cause a crash. In my example 01, question 01, the
financial penalty for a driver with nine years”
experience will be almost $1400 more than for the same
driver under the current model, the current CRA.

Young drivers and the families of young
drivers will see theilr premiums iIncrease significantly
even if they are crash-free. A new $50 charge to
insure against penalty for another driver causing a
crash 1s a good example of favouring pricing purity
over common sense. And I would add, 1| think,
political sense.

The new model is not revenue neutral and
that was made pretty clear on Tuesday, because after
year 1 the ten-year crash penalty does have a

significant impact. We haven"t had time to really
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explore that. My guesstimate, even allowing for the
workings of the experience and the experience
adjustment factors, over the next seven years after
introduction, there could be an annual amount of about
$120 million a year by year 8. And just from people®s
losing their crash-free status and going into what 1
call the ten-year penalty box. And that does build up
over the years until you reach steady state.

So, 1t"s called revenue neutral, but iIn
reality that"s just year one, and the Commission will
have to decide what to do with this extra revenue in
the future. And It may wish to consider using it to
address the capital shortfall in the future.

Finally, in terms of defining success, ICBC
defined success in technical terms, getting the
approval sought and implementing the changes. |
suggest that the Commission adopt a policy
perspective, meaning what will the changes mean for
affordability? And especially the impact on young
policy holders, or the families of teenage drivers.

Proceeding Time 12:41 p.m. T50

Also the higher cost for many drivers and
policy owners force economies, meaning fewer policies
purchased for a reduction In the optional coverage.
ICBC gave a nod to that, but basically said it"s

impossible to tell.
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What will the significantly higher rates
for a sizable number of drivers, combined with the 40
percent increase iIn the penalties for traffic
violation points, mean for many financially strapped
drivers? Will we see a greater incidence of driving
without i1nsurance, contrary to the very reason for
compulsory iInsurance? | suggest that the Commission
address i1tself to these policy issues rather than
debate the finer points of excessive actuarial
practice in weighting risk.

In summary, there"s insufficient time to
prepare a proper submission. The proposed model is
far too complex for the purpose intended and i1t places
too great a financial burden on young drivers and
those that are at-fault iIn a crash.

As 1 wrote in an August 17t paper placed on
my website, B.C. Policy Perspectives, the government
failed to education the public about the factors
involved in the design of the current basic premium
and why the current balance of premium revenue between
low and high risk drivers is wrong. It seems to have
relied upon popular belief rather than empirical
evidence to claim that the system was unfair to those
of a lengthy safe-driving record. The government
could have reminded the public that the purpose of

insurance i1s to offer financial protection to an
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individual affected by an accident by pooling the risk
of many who pay a premium to create a fund to pay some
or all of the losses. The individual policy holder
who unintentionally causes harm or loss to others is
protected in what could be financial ruin.

A more libertarian approach would see at-
fault drivers pay a much higher share of the costs and
damages. This would tend to defeat the purpose of
insurance because higher premiums would force many out
of the pool and raising the costs for those remaining.
The last thing we want is to emulate the American
system, with a large number of uninsured drivers.

Thank you for your attention.

THE CHAIRPERSON: Thank you, sir.
Okay, Mr. Litman, are you prepared?
MR. LITMAN: Yes.
THE CHAIRPERSON: Thank you.
ARGUMENT BY MR. LITMAN:

MR. LITMAN: Good afternoon, and thank you for the
opportunity --

THE CHAIRPERSON: Good afternoon, sir.

MR. LITMAN: -— to raise some arguments.

Insurance is regulated and In British
Columbia®s case, publicly owned iIn order to achieve
various public policy goals, including fairness and

affordability. These goals were specifically defined
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in the government directive with respect to the rate
design tariff amendments that we were talking about.

So this proposed tariff adjustment should
be evaluated with regard to these goals. That 1is
fairness, that is premiums accurately reflect the
costs 1mposed by a particular policy and
affordability, costs are not excessive relative to
motorists®™ iIncome. Many of the changes actually lack
analysis for us to understand fairness and
affordability In tax, and In fact the proposed changes
are likely to be unfair and regressive In many ways.

ICBC"s counsel stated that the evidence
presented demonstrates that the proposed tariffs
improve fairness and affordability. 1 will
respectfully disagree. Certainly some features
increase fairness and affordability, but in many cases
we lack the information needed to reach that
conclusion, and some of the changes clearly contradict
these goals.

In particular, some of the changes are
almost significantly regressive.

Proceeding Time 12:46 p.m. T51

For example, the new discounts for senior
drivers and vehicles with safety technologies will
almost certainly iIncrease premiums for younger drivers

and 1"m not talking about just teenagers. 1°m talking
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about pretty much anybody with less than about ten
years of experience. So, most people under 25.
Immigrants who also -- many of whom will lack the
history needed to get discounts. And people who own
older vehicles, since they cannot have these new
technologies that allow -- that provide discounts.

Since younger people, that i1s people under
25 and immigrants tend to have lower incomes, and
newer vehicles are generally purchased by higher-
income motorists -- or to put it differently, older
vehicles are owned by lower-income motorists, these
changes are almost certainly regressive. Poor
households pay a larger portion of their incomes than
wealthier households. And I can -- i1f you"re
interested, | can provide that data on typical -- on
average iIncome by age range that very clearly indicate
that people who are younger than 25 earn significantly
less. Typically a third or half as much -- a third or
half lower than people in, let"s say, their prime
income range of, say, 35 to 45.

So, the evidence, 1 think -- the evidence
that I am able to collect iIndicates that the proposed
tariffs are regressive. And It iIs striking to me that
both the government and ICBC very clearly define the
goal of these tariff changes as -- one of the key

goals i1s affordability. And yet they provide no
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analysis that allows us to make that determination.
That is, nowhere did ICBC analyze the existing or
future tariff impacts by income category, or by
factors such as age. And so, we really can"t make a
judgment. But all the evidence strongly suggests that
this 1s regressive.

Of course, Increases In younger drivers”
premiums are justified -- can be justified on fairness
grounds. Young drivers do tend to have higher crash
rates. So this is an example of the conflict between
your fairness objective, making people pay their true
claim costs, and affordability objectives. And
currently, because of the current price structure, 1is
like an all-you-can-eat restaurant. Once you buy
insurance you can drive unlimited amount of miles,
kilometres, and there 1s no iIncentive to reduce your
mileage. And so, as I1"1l talk about later, 1t"s very
clear that the current price structure requires -- in
order to keep this unlimited mileage insurance

affordable, even to high-risk low-income motorists --

Proceeding Time 12:49 p.m. T52

-- so for example, there"s a real strong effort to
keep annual premiums from exceeding about $2,000 a
year even though there are lots of motorists who
should be paying something $5,000. Four or five

thousand dollars a year. But that iIs considered
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unaffordable. And so here we have a conflict between
fairness and affordability, and an awful lot of this
discussion really boils down to that inherent
conflict, and as I"m going to describe, there are some
other ways to approach this, to approach insurance
affordability that can reconcile that.

But let me mention another example. The
government directive includes a ten percent discount
for vehicles driven fewer than 5,000 kilometres
annually. Since | advocate distance-based, or pay as
you drive insurance you might think that 1 support
this discount, but in fact I can"t because it"s way
too small and applies to far too few motorists,
drivers to achieve more than a tiny reduction in
vehicle travel and therefore claim costs. So under
fully marginalized distance-based insurance, every
additional kilometre a motorist driver incurs a little
bit of cost, 2 cents, 4 cents, 10 cents, depending on
their risk category, and so both lower mileage drivers
and any motorist who reduces their mileage below the
average, the existing average save money. There®s a
very strong incentive. But this discount, the
government proposed discount Is way too small.

So the government i1s going to offer -- 1i1s
going to collect fewer dollars from what they estimate

iIs somewhere between five and ten percent of
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motorists. Five or ten percent of motorists who are
currently, let"s say, paying a thousand dollars a year
will now pay $900. They are going to get a ten
percent discount. So other motorists, all the other
motorists who don"t qualify for that discount are
going to have to pay more. 1It"s a very blunt
instrument for incorporating vehicle travel and as a
result, i1t"s very likely to reduce affordability and
in some ways fairness to the other motorists that
don"t qualify, and we lack any analysis to be able to
determine the degree that that®"s going to occur.

So these are just a couple examples of how
the proposed rate structure lacks fairness and
affordability analysis. Most of the analysis
presented in this hearing assumes that ICBC"s rate
structure is a zero-sum gain. And we"ve heard that
statement repeated several times. That is, It assumes
that the rate structure does nothing to affect the
total amount of crashes and claim costs that occur in
British Columbia. But there®s an abundance of
credible research showing that insurance pricing does
affect crash rates and insurance claim costs and so
can be used 1In a positive way to increase safety and
reduce total i1nsurance claim costs. That i1s in the
vocabulary that we®"ve been using, smart insurance

pricing reduces the total pie, the total amount of
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revenue that ICBC i1s going to need to collect. And
that point has been excluded. Instead ICBC and the
government say, "'Oh, well, we"ll address safety
separately.” And that"s an opportunity missed.

The actuarily accurate rate structure is
not a modest discount provided to one category of
vehicles, rather it"s incorporating vehicle, annual
vehicle travel as a rating factor in all policies
which gives motorists a financial iIncentive to reduce
vehicle travel and therefore their crash exposure and
claim costs.

Proceeding Time 12:54 p.m. T53

And we have actually some immediate
experience here in British Columbia. |If you"ve been
following the recent crash data, most jurisdictions in
North America, including British Columbia, have
recently iIn the last three or four years experienced a
spike In traffic fatalities. There"s been more deaths
in the last few years. The long-term trend of
constant reductions in crash rates ended about four
years ago, which was the year that fuel prices started
to decline. There was a peak in fuel prices iIn --
what was 1t? The early 2010s, or say 2010 through
2014 and then subsequently the prices declined. There
was more driving going on and there was an iIncrease iIn

traffic fatality rates. This 1s just one of many bits
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of evidence of this, of this relationship between
prices, how much people drive, their exposure and
claim costs.

CHAIRPERSON: Mr. Litman, i1s this evidence on the
record? Have you submitted i1t?

L1TMAN: I submitted some references to It in
previous and 1 can submit more if there®s any
interest.

CHAIRPERSON: Whether there®s interest or not
unfortunately isn"t the issue. The evidentiary
portion of this hearing is closed.

LITMAN:  Right. My --

CHAIRPERSON: So -- go ahead, sorry.

LITMAN: Well, the questions that | submitted did
include one question about whether ICBC did analyze
this set of -- some of this research.

CHAIRPERSON: Okay. Thank you.

LITMAN: Yeah, thank you. Okay, so this is not to
suggest that -- well, i1t"s very clear many factors
effect a vehicle™s crash rate. So 1t Is not —- it
would not be appropriate to apply one per kilometre
premium that applies equally to all motorists. But
insurance premiums become far fairer, that i1s the
premiums charged on a particular vehicle much more
accurately reflect that vehicle®s chance of having a

crash and claim cost i1f mileage i1s Incorporated with
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1 all other rating factors.

2 So, for example, 1If a motorist currently

3 pays, say, $400 per year, under distance based or pay-
4 as-you-drive insurance they would pay 2 cents per

5 kilometre. And if somebody®s currently paying $4,000
6 a year for iInsurance, they pay 20 cents a kilometre.
7 And so every kilometre driven represents a small

8 incremental cost and it gives every motorist this

9 incentive to reduce their mileage.

10 Now, 1f British Columbia motorists are

11 normal, which we like to think we are, we would

12 respond to that price incentive my reducing our

13 mileage somewhere around 10 to 12 percent. So

14 effected vehicles®™ mileage and risk exposure would

15 decline by 10 to 12 percent. But, because the highest
16 risk motorists, that i1s your neighbour®s 16-year-old
17 son who should be being charged four or five thousand
18 dollars a year for unlimited mileage insurance, under
19 pay-as-you drive would be paying 20 or 30 cents a

20 kilometre.

21 He would greatly reduce his mileage. He"s
22 the high-risk motorist that we"re trying to get at.
23 And because he"s -- because the higher risk motorist
24 would have the greatest incentive to reduce their

25 mileage, there should be a greater, a proportionally
26 greater reduction iIn crashes and claim costs than the
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reduction in mileage. 12, let"s say a 12 percent
reduction in mileage, a 15 or greater percent
reduction in claims.

So the potential i1s very significant to use
pricing not only to reorder how the costs are
distributed, but to actually reduce total costs. And
the analysis so far that we®"ve heard gives us no
information for analyzing that or analyzing the
fairness or the affordability Impacts.

Proceeding Time 12:58 p.m. T54

And let me give you an example of the
affordability implications of going to distance-based
insurance. Let"s say | was a low-income unemployed
worker. I1°m looking for a job. So it"s very
important that I have a car that I can use to drive to
job -- to apply for jobs and for other high-value
trips. For other urgent trips. So I don"t want to
give up Insuring my car. | don"t want to -- you don"t
want me to drive uninsured. 1 don"t want to give up
my car. But my income for this period, when I™"m
unemployed, 1 can"t afford, let"s say, the typical
young low-income person could be being charged $2,000
a year for insurance, or somewhere close to $200 a
month.

With distance-based iInsurance, when I™m

unemployed, and so I"m not commuting, my Insurance
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1 premiums would plummet. 1I°m not earning a lot of

2 money, and I"m not paying out a lot of money. With

3 current Insurance pricing, even 1If I"m unemployed, I™m
4 not driving very much, 1 don"t have much income -- I"m
5 still forced to pay for the unlimited mileage coverage
6 that I need when I"m employed and commuting long

7 distances. So I"m just showing some of the ways that
8 repricing insurance can provide affordability

9 objectives, or goals.

10 Also, 1t brings us back to this idea of

11 affordability. Right now ICBC is under tremendous

12 pressure to cap the maximum annual premiums. There 1is
13 -— with some exceptions. ICBC doesn’t want to be

14 charging more than, say, $2,000 a year. Even though
15 some motorists should be charged that. With pay-as-
16 you-drive insurance, It seems -- it will -- it is much
17 more reasonable. We"re redefining affordability.

18 Instead of being -- you have to buy unlimited mileage
19 insurance, so you have to come up with this, for a lot
20 of motorists, $2,000 or so. The high-risk motorists
21 would have to limit their mileage to what they can

22 afford. Like with most other goods, if you are poor,
23 you buy less. And with Insurance, we don"t allow

24 motorists that option.

25 Now, 1t does so happen some other

26 jurisdictions are starting to offer pay-as-you-drive
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insurance, and in fact i1t"s striking that the Canadian
Automobile Association®s new -- what"s called their My
Pace policies, that are now offered in Ontario, offer
very substantial -- up to 70 percent savings for
vehicles that are driven less than 10,000 kilometres a
year. So, other jurisdictions are beginning to apply
this, and the real beneficiaries are those low-income
motorists who want to have a vehicle that they can use
when they need i1t, but who want the opportunity to
save money by minimizing their mileage.

So, and I can provide detailed information
about this.

Now, so, there"s a kind of a question. You
know, why did the provincial government choose this
very narrow specific discount, 10 percent discount for
vehicles driven less than 5,000 kilometres, rather
than other distance-based pricing strategies that
could provide much greater fairness and affordability
and safety benefits? And to understand this, it"s
useful to review the document called "The ICBC Rate
Fairness Engagement'”. So, they hired a marketing firm
to explore motorists®™ -- or affect stakeholders*
thinking about the new -- changing ICBC"s rate
structure. And so, one of the questions iIn this
process, they asked people if they supported mileage-

based i1nsurance.
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1 Proceeding Time 1:03 p.m. T55
2 But they provided very little information about the

3 safety benefits, the affordability benefits, the

4 fairness benefits and said they"d just ask should

5 mileage be iIncorporated. And so unsurprisingly a lot
6 of people didn"t understand i1t. They said, and here
7 I"m going to quote from the report:

8 "Comments on this issue tended to identify

9 two objections. First, some respondents

10 believe that distance driven was a poor

11 estimator of risk because 1t does not

12 account for highway kilometres versus city

13 kilometres and doesn®"t take iInto account

14 professional driving experience that was

15 felt to contribute to safe driving."

16 And there®"s a little bit of truth to that, but

17 properly designed pay-as-you-drive iInsurance

18 incorporates all those other rating factors, so the
19 rural residents who are driving on highways rather
20 than cities, they would pay less per kilometre.

21 And then they say:

22 ""Second, many comments address the driving

23 needs of people living in rural and remote

24 areas. These iIndividuals often drive many

25 more kilometres annually due to the distance

26 from their homes to basic amenities."

Allwest Reporting Ltd., Vancouver, B.C.




ICBC 2018 Basic Insurance Rate Design
SRP - September 6th, 2018 - Volume 2 Page: 359

© 00 ~N oo o b~ w NP

N N N N NN DN P P R R R R R R R
o o0 A WO N P O © 00 N OO 0o A WO DN P+ O

THE

So, and again, iIt"s true that rural
residents drive somewhat more than city residents, but
distance-based iInsurance, pay-as-you-drive insurance
incorporates all existing rating factors including
territory. So what that means is rural residents
would pay far less per kilometre driven under pay-as-
you-drive insurance. And so the average rural
resident would pay the same as they do now. Half of
all rural residents would save money with pay-as-you-
drive 1f they didn"t reduce their mileage. And if
rural residents are normal, that is let"s say a six
cents per kilometre fee would cause something like a
five to ten percent reduction In mileage, then most
rural residents would actually save money with this.

It 1s not -- the objections that people had
to these new rating structures were based on
inaccurate information.

Yes?

CHAIRPERSON: Mr. Litman, 1t"s a very interesting
analysis. Unfortunately it"s exactly that. 1It"s an
analysis and you"re spending a lot of time introducing
new evidence, and unfortunately the panel can"t
consider that new evidence because other parties
haven®t had a chance to rebut it or to ask you
questions on 1t. So I"m going to have to ask you to

please tailor your remarks to the evidence that®"s iIn
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1 this proceeding.

2 | MR. LITMAN: Very good.

3 | THE CHAIRPERSON: Okay, thank you.

4 | MR. LITMAN: Okay, and it just so happens I"m done with
5 my -- the portion of my presentation on pay-as-you-

6 drive i1s actually over.

7 But what 1 do want to emphasize is both the
8 government documentation, especially their press

9 releases and their discussion about their

10 justification for the 15 percent reduction or discount
11 for senior drivers and the presentations in this

12 hearing really have focused on Impacts on seniors.

13 And there has not been strong representation from --
14 and seniors are one of the groups that i1s predicted to
15 save money under the revised tariffs. We have not

16 heard analysis or representation from the younger

17 drivers who are going to pay more. And 1 believe that
18 that"s a significant omission iIn this process. That
19 is, we have not heard how much young people,

20 immigrants, low income people and other groups that

21 could be harmed, how much -- they are going to pay

22 more and understand theilr perspective. So 1 would

23 argue that that is an omission in this review process.
24 This indicates that the proposed tariff is
25 structured based on political expediency rather than
26 the government®s actual stated goals. |If this tariff
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change was really intended to help achieve
affordability and fairness, then the government would
be able to provide the quantitative analysis as to why
a Fifteen percent reduction for seniors and a ten
percent reduction for safety technologies and a ten
percent reduction for the lower mileage vehicle is
justified but instead i1t was done -- It was just
decided and 1 would argue 1t"s an example of political
expedience In conflict with the real stated
objectives. Otherwise we would have the information.
Proceeding Time 1:08 p.m. T56

So the British Columbia Utility
Commission®s role 1s to protect B.C. residents from
unfair and capricious government decisions, and 1
would argue this is an example. The government does
have a burden to demonstrate that these, what you call
discounts in this case, or changes In the rate
structure are technically justified In terms of the
stated planning objectives and to be able to
understand who is going to be harmed. So we know
which groups are getting the discount, we, by all
rights, should understand, okay, who is going to bear
additional costs, and are there some other ways to
change the tariffs so that i1t"s better at achieving
those stated objectives.

So a key question i1s whether this issue is
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within scope, and I understand there"s been a lot of
discussion about this. One interpretation is that the
British Columbia Utility Commission must accept the
Order 1n Council government directive rate changes and
can only reject or change tariffs proposed by ICBC.
However, as we"ve heard from the actuaries, all these
factors are connected. So the fact that the
government Is mandating certailn discounts or certain
changes, those government directed changes are going
to affect the other changes, the ICBC proposed changes
and so a broader definition of scope recognizes that
you can"t have some tariff changes without -- that you
can"t only consider some tariff changes without
looking at the affordability and fairness impacts on
the other rate changes. So therefore there 1s a need
to understand how all of these changes are going to
affect fairness and affordability to other groups
including younger, newer and poorer motorists. So I
think we can do better.

So the government directive specifies that
the new tariffs should comply with accepted actuarial
practices, yet these changes lack actuarial analysis.
It"s therefore internally inconsistent, and these
changes almost certainly contradict some of the
government stated roles. In particular, they are

regressive. They are almost certainly regressive. |IT
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we can do the analysis | think we would find that
especially the increased premiums that young people
will bear are highly regressive.

And as we"ve heard this morning, the
Commission does have discretion to reject the tariffs
in whole or part. So my recommendation is for the
Commission to reject the proposed tariffs on grounds
that insufficient information has been provided to the
BCUC and the government directives specific goals,
that 1s -- and has iInsufficient information to be able
to evaluate these new tariffs In terms of the
government directive®s specific goals, particularly
fairness and affordability.

The proposed discounts are likely to be
unfair and almost certainly regressive. In particular
they will increase costs and reduce affordability to
lower income youths, Immigrants, and to owners of
older vehicles.

Proceeding Time 1:12 p.m. T57

In order to evaluate the proposed tariff"s
fairness, affordability and net revenue impacts we
need much better information on vehicle travel. So,
what are the annual kilometres driven for different
rate categories? And therefore the relationships
between vehicle travel and crash rates, or claim

costs. And we need better information on premium
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payers® i1ncomes, and therefore to be able to
understand affordability impacts. That is, costs
relative to income.

So, that"s the end of my presentation. Any
questions? No. Thank you very much.

CHAIRPERSON: No. Thank you, Mr. Litman.

COMMISSIONER FUNG: Thank you.

THE

MR.
THE

CHAIRPERSON: So, Mr. Ghikas, do you have any reply
argument you"d care to make?

GHIKAS: Very brief, Mr. Chairman.

CHAIRPERSON: Thank you.

REPLY BY MR. GHIKAS:

MR.

GHIKAS: I really —- | don"t have any comments on Mr.
Quail®s submission. As he was largely aligned -- he
came at 1t a slightly different way, but I have no
issue at all with the principles that he was
articulating in terms of how to approach the statutory
interpretation. Those are standard and accepted legal
principles, and 1°11 leave it at that.

In terms of Ms. Worth"s submissions, there
was just one point, and that was she raised the issue
about the costs of the rate design -- revenue
requirements issue, obviously. But I would just flag
for the Commission®s benefit that there is a separate
rate design directive that deals with the RAAP, all of

those, and i1t allocates the costs to optional. And so
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1 it really 1sn"t a basic rates issue.

2 With respect to Messrs. McCandless and

3 Litman, the overall framework -- I won"t -- I"ve made
4 my submissions with respect to the scope of the

5 proceeding, and the fact that, you know, really

6 second-guessing what government has done is beyond the
7 scope of what the Commission is to do. But I did want
8 to touch on a few individual points which I think are
9 worth addressing specifically.

10 Proceeding Time 1:15 p.m. T58
11 Let me start with Mr. Litman"s last

12 submission, which was to the extent that -- his

13 argument to the effect that the Commission has

14 insufficient data. And while Mr. Litman has

15 reformulated his argument to fit my legal analysis, In
16 substance it is gquestioning the government policy,

17 ultimately. He has provided you with a list of the

18 evidence he believes the Commission requires that is
19 predicated on a re-interpretation of what the

20 objectives of the directive are. An interpretation of
21 what government is iIntending to do.

22 And as | indicated 1n my initial

23 submissions, the concepts of fairness and

24 affordability take on the meanings that they have been
25 ascribed by government. And they are used in very

26 particular ways, and those are the objectives that the
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1 Commission iIs operating within. And assessing the

2 rate design against that, that requires consideration
3 of actuarial -- accepted actuarial practice and

4 evaluating the tariff pages and what their impact is
5 relative to those bulleted objectives. It does not

6 involve assessing impact on income or impact on youth.
7 I don"t say that to sound callous.

8 Effectively the Commission, as | believe, Mr.

9 Charrman, you noted, iIs a creature of the statute.

10 And 1t exercises its statutory discretion only that
11 which has been conferred upon it. The statutory

12 framework sets up for this Crown corporation a

13 framework that Mr. Justice Bauman articulated in the
14 case as essentially there are two directing -- two

15 sources of direction that govern ICBC"s operation.

16 One of them i1s the shareholder, and when they want a
17 binding directive to be issued, they back it with an
18 OIC. The other is the Commission, and the Commission
19 has -- and both of those parties have a role that"s
20 been defined by the Insurance Corporation Act and the
21 Utilities Commission Act.

22 One of the things that the Commission is
23 not permitted to do, and It"s very express In Special
24 Direction, and it has always been thus, that the

25 Commission Is not permitted to rate based on -- pardon
26 me. It"s phrased in the positive. The Commission 1is
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to ensure that the universal compulsory vehicle
insurance rates are not based on age, gender and
marital status.

Proceeding Time 1:18 p.m. T59

So, while Mr. Litman argues passionately,
and 1°m not trying to dismiss that, about the impacts
on youth, the Commission really iIs supposed to rate
within the bounds that the statute and the legislation
have given to the Commission and rating on that basis
would be impermissible for ICBC and it would be
impermissible for the Commission to design rates that
are requiring the impacts of age to be considered.

With respect to the impacts on Incomes,
there i1s evidence on this, and 1711 simply flag that
at transcript page 96 there was a discussion about the
difficulties of capturing that data and what ICBC
would do with that data. So 1| would just refer the
Commission to that in passing. But simply to say that
really we should be focussing on what the directive
says and not going beyond that.

Sticking with Mr. Litman®s approach, just
in terms of the pay-as-you-drive rating, there is an
indication in the evidence, iIn the response to
question 5 from Mr. Litman about the fact that ICBC is
looking at issues and rating variables like that and

IS open to considering, exercising rating variables,
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or considering rating variables like that, but it
should be understood that with rating variables like
that, while they sound simple, they are not simple and
there are all sorts of social and implementation
issues that come with that, issues that people may
disagree over issues of fairness such as those who
have long commutes may feel 1t"s less fair that if
they have to drive further to downtown that they would
pay more. So, I"m not trying to say -- and
implementation about how do you collect the data and
how do you verify and the like, those aren*t simple
questions and so what ICBC i1s saying, Mr. Chairman, is
that they are open to considering new and emerging
technologies and new ways of doing things, but i1t"s
not something that can be done overnight, particularly
when we"re at this stage of ICBC for the first time
collecting odometer data.
Proceeding Time 1:21 p.m. T60

We"re getting a bit ahead of ourselves here in terms
of assessing that type of rating variable. ICBC is
making the steps to be able to consider these types of
things, but that"s where we"re at.

In terms of Mr. McCandless, leaving aside
the general i1ssue about the public policy, the role of
the Commission with respect to the determination of

public policy, there were a couple of points, very
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discrete points that | wanted to address. One of them
was that Mr. McCandless was discussing what he
perceived as unfairness associated with a crash
affecting an inexperienced driver different than a
more experienced driver. The iImpact on a more
experienced driver being larger, and my sense from Mr.
McCandless®s submission iIs he considers this to be
perverse.

And 1711 just refer you to -- just for the
sake of the record, the responses to Mr. McCandless
3.4 and 3.5 and it was also addressed in the evidence
at page 168 of the transcript by Ms. Aimers. The gist
of what Ms. Aimers is saying is —-- well, 1711 just
read her words back to you because it is perfectly
intuitive when you think about i1t, why that"s the
case, and the key i1s that Mr. McCandless has isolated
one single variable with is the at-fault crash, not
looking at the other aspects of the design, and what
Ms. Aimers i1s highlighting is that when you have
inexperienced drivers they are already embedded in
their rate an expectation that they are more likely to
have a crash. So they are already paying more, and
when they have a crash, the change, the incremental
change as a result of having that crash is smaller.
When you have more experienced drivers, the underlying

expectation i1s that they are less likely to have an
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at-fault crash and so when they do, the impact is
larger on them and that®s what Ms. Aimers is talking
about here and 1t was addressed in the IRs as well.
So I just wanted to make sure that the correct
impression was left, that that was in fact by design
and intuitive.

Finally, Mr. McCandless was dealing with
revenue neutrality and he referenced it as being just
one year, but the evidence is that i1t"s actually --
the concept of revenue neutrality, while the
requirement i1s that it be revenue neutral, that i1t be
rated to be revenue neutral over one year, the actual
rate design considers data beyond that in terms of the
off-balance factors and the like.

Proceeding Time 1:24 p.m. T61

So just for reference that would be the
responses to McCandless 3.4 and 3.5. And with that --
oh, 1 was just pointed out that the reference to the
discussion about income, if | said page 96 of the
transcript, I meant 196 i1f 1 had misspoken there.

Subject to that and any questions -- oh,
it"s the reverse. It"s page 96, not 196, there we go.
Clear as mud.

So subject to any questions that you may

have, Commissioners, 1 am complete.

THE CHAIRPERSON: It looks like we have no questions.
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1 Thank you, Mr. Ghikas.
2 | MR. GHIKAS: Thank you.
3 | THE CHAIRPERSON: And Mr. Miller, unless there"s anything
4 further?
5 | MR. MILLER: Mr. Chair, 1"m not aware of anything
6 further.
7 | THE CHAIRPERSON: Okay. So I1°d like to thank everyone
8 again for your participation In this proceeding. We
9 certainly appreciate that and we appreciate the time
10 you put into the proceeding a couple of days ago and
11 the arguments today.
12 As you know we will be rendering our
13 decision within the 45 days, and on that note say good
14 afternoon and good evening. Thanks.
15 | (PROCEEDINGS ADJOURNED AT 1:36 P.M.)
16
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