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 VANCOUVER, B.C.  

April 23rd, 2021 

(PROCEEDINGS COMMENCED AT (1:00 P.M.) 

THE CHAIRPERSON:     Good afternoon and welcome to all.  

My name is Dave Morton and as you know I'm the Chair 

and CEO of the British Columbia Utilities Commission.  

I am also the chair of this panel.  And with me on 

the panel are commissioners Blair Lockhart and 

Richard Mason.  And with us is also our staff team, 

Nicola Simon is a project manager, and Gillian Sykes 

is joining her also.  Jim Coady is our counsel, Jim 

Coady from Boughton is our counsel, and Keith 

Bemister is our Hearing Officer. 

  Before I continue with my opening remarks 

however, I'd just like to stop and ask Mr. Ghikas a 

question please, and the question is, if the panel is 

to invite Fortis to intervene -- formally intervene 

in this proceeding, is that something Fortis would be 

prepared to do? 

MR. GHIKAS:     Certainly. 

THE CHAIRPERSON:     Okay, so well then, what we'll do is 

we'll move on and Fortis will be registered as an 

intervener in this proceeding then, thank you very 

much. 

MR. GHIKAS:     Thank you. 

THE CHAIRPERSON:     The purpose of today's session is to 
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provide the City of Richmond and Fortis with an 

opportunity to provide the panel with their 

submissions on further process in the matter of the 

City of Richmond's application for an order pursuant 

to Section 36 of the Utilities Commission Act.   

  In a few moments I'm going to provide both 

parties with the opportunity to introduce yourselves, 

and following introductions, and before we hear 

submissions on process, the panel would like to hear 

the chronology of events that has led to the City's 

application.  So we will hear first from the City, 

and then from Fortis, and the City will be provided 

with a right of reply. 

  And then following this, we'll hear submissions 

on further process, including timing and whether it 

is appropriate to post any notice of the proceeding 

and allow for any intervener registration.  Again, we 

will hear first from the city and then from FEI.  The 

City will also again be provided with a right of 

reply.  

  All parties should be prepared to answer any 

questions from the panel at any time.  This session 

is being transcribed, and the audio portion broadcast 

on the Internet.  When introducing yourselves, please 

state and spell your first and last names for the 

transcribers.  Also, when speaking, please precede 
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your comments with your name, so the transcription 

will accurately attribute your comments.   

  So, I'm going to start by asking the City to 

provide introductions, followed by Fortis.  And if 

you have any comments or suggestions regarding my 

proposed agenda, could you please make them at this 

time.  Thank you. 

  Mr. Webb? 

MR. WEBB:     Yes, thank you.  Ian Webb, appearing on 

behalf of the City of Richmond.  And with me is the 

City of Richmond's city solicitor, and I'll allow 

Anthony to introduce himself please? 

MR. CAPUCCINELLO IRACI:     Anthony Capuccinello Iraci, 

city solicitor for the City of Richmond, good 

afternoon everybody. 

THE CHAIRPERSON:     Good afternoon.   

MR. WEBB:     And no changes or anything further for the 

agenda for today. 

THE CHAIRPERSON:     Thank you, Mr. Webb. 

  Mr. Ghikas? 

MR. GHIKAS:     Thank you, Mr. Chairman, Commissioners.  

My name is Matthew Ghikas, G-H-I-K-A-S, and I'm 

appearing on behalf of FortisBC Energy Inc.  With me 

are some representatives of the company.  Diane Roy, 

the vice president of regulatory affairs.  Ilva 

Bevacqua, the manager of regulatory compliance and 
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administration.  Allison Taylor who is manager of 

legal services and senior counsel.  And Gord Swan, 

regional manager of Metro Vancouver.  

  I have no suggestions for the timetable, we are 

happy to deal with it in that order.  I will just 

foreshadow for you that when Mr. Webb goes through 

the process, he and I have spoken about the process, 

so there is -- I think we've come to an agreement on 

a proposal there that he could speak to in due 

course. 

THE CHAIRPERSON:     Thank you, Mr. Ghikas, appreciate 

that.  Okay, so with that said, thank you and welcome 

again to everyone. 

  So, Mr. Webb, I'll turn it over to you. 

Proceeding Time 1:06 p.m. T2 

SUBMISSIONS BY MR. WEBB:   

MR. WEBB:     Okay, so the first item is the chronology of 

events that led to the filing of the application, and 

as Fortis wasn't registered as an intervener until a 

few moments ago, I don't think this is formally on 

the record yet, but Fortis did make a filing 

yesterday with the Commission which addresses the 

chronology. 

  So I'm not sure if the panel members have that 

or not, given -- 

THE CHAIRPERSON:     Yes, Mr. Webb, we do have and I 
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suppose it would be appropriate at this point to mark 

that as an exhibit.  I assume that would then be 

Fortis' Exhibit C1 -- C1-1, sorry, yes.  And, yes, the 

panel has seen it and is aware of it, Mr. Webb.  So, 

please proceed.  

(FORTIS FILING MARKED EXHIBIT C1-1) 

MR. WEBB:     Okay, that will save a lot of time because I 

will just deal with what Fortis filed on an exception 

basis because it is generally accurate and save a lot 

of time to not go through line by line just confirming 

things.   

  So, the only items in what Fortis filed 

that there's some exception to is in the key dates on 

page 2 of what is now Exhibit C1-1.  The chronology, 

essentially, ends at March 12th and then the next item 

being the filing of the application on April 1st.  So, 

in between in that period there were two calls made by 

the City of Richmond's solicitor to Fortis' lawyer 

regarding the matter, March 16th and March 17th, 2021.  

The FEI lawyer did not respond until April 12th after 

the application was filed.  So those are some 

additions to that chronology. 

THE CHAIRPERSON:     Mr. Webb, so the calls that were 

made, a message was left?  Is that what you're saying? 

MR. WEBB:     Yes, correct.  Yes. 

THE CHAIRPERSON:     Okay, thank you. 
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MR. WEBB:     But the key, sort of, point of everything 

that has happened prior to the filing of the 

application is on that same page, the item February 

19th.  And as accurately describe there, that was where 

Fortis indicated to the City that it was not willing 

to consider any changes to Section 12 of the required 

terms and conditions, which is around indemnities.   

  And Fortis further explained at that point 

that this is not just a document that has been created 

for the City of Richmond's circumstances only, but is 

a document that Fortis uses more broadly.  The 

implications of those two things are -- or were 

understood to be, certainly, that these are Fortis' 

standard form terms and conditions and Fortis was not 

willing to consider any material changes to the 

substantive terms. So that was February 19th.   

  As noted in Fortis' chronology, there were 

subsequent telephone calls between the City's 

solicitor and Fortis' lawyer and that basic position, 

as I described it, was reinforced on those calls, and 

that prompted the application.  

Proceeding Time 1:09 p.m. T3 

THE CHAIRPERSON:     Thank you, Mr. Webb. 

  Mr. Ghikas, do you have submissions on this 

or is the agreement -- or is this the item that you'd 

agreed on that you were referring to? 
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MR. GHIKAS:     No, we were actually referring to -- my 

reference to the agreement was actually on the process 

from here on in. 

JUSTICE:     Okay, sorry.  Yeah. 

SUBMISSIONS BY MR. GHIKAS: 

MR. GHIKAS:     Yeah, on -- I appreciate the clarification 

that the panel has Exhibit C1-1 and that would explain 

why it wasn't posted on the web, so I understand that. 

  I won't spend a huge degree of time on this 

but I did want to highlight a couple of things.  And 

if in the cover letter we indicate that the -- it's 

basically it's Fortis' submission that, you know, the 

delay in timing is largely of the City's making.  And 

so Fortis does take issue with the suggestion in the 

application that what Fortis is doing is holding out 

to use time as a pressure in negotiations.  And Fortis 

definitely disagrees with that and in my submission 

the timing of the correspondence proves that out.   

  And I think it's worth emphasizing that the 

City did have these documents for seven months before 

even returning initial comments on them.  And during 

that period of time Fortis was, contrary to its normal 

process, carrying out the work for planning anyway, 

without having had these documents in hand, just 

simply on the basis the strength of the City's 

statements that they were going to be proceeding with 
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the work.   

  And when the City provided its comments 

there were only three comments that it made.  And, you 

know, I think a good place to start is if you're 

looking -- it's the second to last page of the PDF 

package.  So that would be PDF page 51.  And you can 

see on that page there is an email from Roger Keating 

at the City to Bobby Ho at Fortis.  And you will see 

that this is the first time, after seven months, that 

the City is providing comments.  And it identifies 

three changes here. 

  One is with respect to the cite 

description, which is not controversial.  One is 

respect of the confidentiality language, which a week 

later Fortis indicated that it was fine with, and I'll 

take you to that.  And then the comment about Section 

12, limitation of liability and indemnity, the request 

to remove the word "gross" in referring to negligence 

and the fact that the indemnity was not reciprocal.  

And you will see it says at the bottom of that email 

that these were requested by the City of Richmond 

legal department and that the drawings have been 

approved and that, "All we need is those changes and 

we'll sign the agreement and send a purchase order."   

  And you'll see in the next string above, 

this is the email that my friend was referring to on 
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February 19th from Mr. Ho back to Mr. Keating.  And 

you'll see that there's an expression, a confirmation 

that they have no issue changing the language of 

Section 11.3.  But as my friend says, there's a desire 

to keep section 12 as it is. 

  Now, it then transpires that the City's 

solicitor later that day -- or, sorry, on the 24th, 

responds asking for the confirmation or the -- sorry, 

the name of the FortisBC lawyer and they did have that 

conversation.  And if you go to the chronology, back 

to the chronology, you will see a record of what 

Fortis' understanding of what transpired in that 

discussion -- of what transpire in that discussion.  

And that is on March 5th, 2021. 

Proceeding Time 1:14 p.m. T4 

  Fortis' understanding is that it was going away 

to consider that last issue, That last outstanding 

issue.  And you will see that there was a call back 

on the 11th from Fortis to the City's lawyer, left a 

voicemail, and then on March 12th there was an 

unrecognized call, no voicemail, but the lawyer 

phoned it back anyway, thinking that it might have 

been the City's lawyer, and left a voicemail. 

  And we then have the two additions that my 

friend has indicated on March 16th and 17th, and I can 

confirm that there was no voicemail left on those 
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days according to Fortis' records. 

  So, we then had the application filed, and I can 

say that from Fortis' perspective, it was a surprise 

that the application came when it did.  

  Now, in my submission we should be looking at 

this as one where it is worthwhile for the parties to 

consider, to keep talking and get on with a 

commercial resolution.  I can say that from Fortis' 

perspective, the fact that an agreement has been used 

in the past, or has been accepted in the past, 

doesn’t necessarily mean that it can't be improved.  

And Fortis has gone away and is looking at the 

agreement as it said it was going to do, and does 

intend to send over revisions to the City to look at.  

And those will go via my friend, Mr. Webb. 

  But, the version of the document that is in the 

application isn’t reflective of the things that 

Fortis has already agreed to in principle.  So, it 

was already out of date at the time that it was 

filed.  And there are going to be further changes to 

this document, and it will come over relatively 

shortly, that will deal with other sections too.  

  The three issues that the City initially 

identified are being touched upon in these revisions.  

So, it's Fortis' hope and expectation that the 

parties can continue to talk about those things, and 
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the process can continue to unfold in front of the 

BCUC, and that's fine.  

  The other thing that I would indicate is that 

the work is scheduled to occur in mid-June.  And so, 

what we're dealing with here is a circumstance where 

no one is disputing that the work is going to be 

done.  No one is disputing that the work is going to 

be paid for.  The only dispute seems to be about the 

legal terms dealing with some of the issues that have 

now been raised in the application.  

  So, these are things that the parties should be 

able to look at and deal with.  And if they can't, 

then come back with a narrowed scope before the 

Commission and deal with it that way if necessary, 

but the parties should keep talking, and I'm hopeful 

that will occur. 

THE CHAIRPERSON:     So, Mr. Ghikas, I have a couple of 

questions to clarify then please.  So, as I 

understand your chronology, by the end of your 

chronology, as I read it, there was one issue 

outstanding, which was the negligence clause.   

  Yet, I think what I've just heard you say is 

that you've actually made a number of changes to the 

agreement.  And in addition, when I look at the city 

of Richmond's application on page 4, paragraph 15, 

there is a whole list of other sections of the 
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agreement.  Clause 3, commencement of work; clause 5, 

force majeure; clause 7, terms of payment, et cetera, 

et cetera, which weren’t mentioned in your 

chronology.  So, can you help me square those things 

around, please? 

Proceeding Time 1:19 p.m. T5 

MR. GHIKAS:     Certainly.  I mean, the things that -- the 

long list of issues that were raised in the 

application were new to Fortis, completely new. 

THE CHAIRPERSON:     Okay. 

MR. GHIKAS:     As far as Fortis knew, we were dealing 

with one outstanding issue and that was the 

limitation of liability clause in Section 12.  That 

issue, Fortis is going to have a proposal on that 

issue where the words do not -- the gross negligence 

standard does not appear.  And it's happy to continue 

discussing that.   

  In terms of the other issues, the parties can 

talk about that.  You know, it's hard to assess in 

the abstract, Mr. Chairman, without having had those 

conversation with the City why they're raising these 

issues now for the first time and why they're 

important now.  But, you know, that's the type of 

thing that the parties should be able to talk about 

and move forward with.  And if there is a legitimate 

disagreement and it is important to the City, we'll 
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talk about it and if we can't agree, you know, we'll 

come back before the Commission and the Commission 

will decide it.  But, yeah, I mean, we're going to be 

sending something to our friends to look at. 

THE CHAIRPERSON:     Well, we seem to have sort of moved 

into the procedural arena here but, Mr. Webb, I'll 

invite you to reply to Mr. Ghikas and/or make your 

own submission, please. 

REPLY BY MR. WEBB: 

MR. WEBB:     Thank you, Mr. Chair.  I'm going to try to 

keep the two items on the agenda separate and just 

reply only on the history and not the future, so to 

speak, in terms of further process.   

  And so one important point to make is the City 

did provide written notice to Fortis that the City 

does not agree to the terms Fortis proposed, nor does 

the City agree to any revisions to those terms 

discussed with Fortis representatives previously.  So 

that position was made clear.  And so all of the, 

"Well, we thought you agreed to this," and, "I 

thought we were only talking about that," is what 

happened in the history, that is true, but the City 

made quite clear that it's not agreeing to any of 

those matters discussed previously.  So that's my 

first point. 

  And my second point is, Fortis and Mr. Ghikas'  
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-- the early part of his comments, referred to the 

submission Fortis made yesterday and the exception 

Fortis took to the City's characterization of Fortis' 

sort of broader position around the terms and 

conditions.  And, firstly, it's very reassuring, and 

I've said this to Mr. Ghikas already, that Fortis is 

proceeding with planning the work and is working to a 

mid-June timeline completion.  That's great news, no 

complaints about that.   

  However, this is what the terms and conditions 

Fortis put forward to the City say:   

"The customer must sign and return this letter 

agreement to FortisBC via mail or email.  The 

customer must provide FortisBC with the full 

amount of the estimate as prepayment prior to 

the start of work.  FortisBC will not schedule 

the work until it has received the signed letter 

agreement and the full amount of prepayment." 

  And on top of that, as I mentioned earlier, 

Fortis essentially took the position, "These are our 

standard terms and conditions, we're not agreeable to 

considering any material changes to the substantive 

terms."  That was the basis for the City's comment in 

the application. 

  So I'll leave it at that, as those are the reply 

comments on the past, so to speak. 
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THE CHAIRPERSON:     Thank you, Mr. Webb.  Commission 

Mason, did you have a question?  I thought I saw you 

-- or not, did I misunderstand? 

COMMISSIONER MASON:     Yes, thank you.  I didn't want to 

interrupt Mr. Webb in his flow, but if I could just 

take you back to your first point, please?  I think 

you said that the City made it clear they did not 

agree to Fortis' terms when you were talking about 

the chronology.  

Proceeding Time 1:23 p.m. T6 

  Could you be precise which of these 

chronological events construed that?  Because I'm 

just not sure which date that occurred, please. 

MR. WEBB:     So, that position was articulated formally 

in writing in the letter to Fortis, in which we 

provided them a copy of the filed application.  So, 

it was on April 1st.  It's not on the record of the 

proceeding.  It was the letter that essentially 

served the application on Fortis, but at that time --  

COMMISSIONER MASON:     Okay, so you're not referring to 

any of the other specific chronological events that 

took place in the past, you're saying that when the 

application was submitted, that was when you were 

communicating to Fortis that you were not agreeing in 

principle or anything to any of the other terms? 

MR. WEBB:     Yeah, that's when that was formally conveyed 
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in writing, yes. 

COMMISSIONER MASON:     Thank you.   

THE CHAIRPERSON:     Commissioner Lockhart, do you have 

any questions? 

COMMISSIONER LOCKHART:     I was about to jump in with the 

same question regarding the dates of written 

confirmation, but that has been cleared up, thank 

you. 

THE CHAIRPERSON:     Okay, thank you.  Okay, so let's move 

on then and Mr. Webb, are you ready to make a 

submission on further process? 

SUBMISSIONS BY MR. WEBB: 

MR. WEBB:     I am, thank you.  Some of my -- I'm going to 

start with setting the context for consideration of 

further process, and a fair bit of this will be 

repetitive with what Mr. Ghikas had to say and I 

think confirming some of the points that he was 

making in terms of what's really the scope of this 

proceeding before the Commission, and therefore 

what's a reasonable process to deal with the 

outstanding matters in dispute expeditiously, on the 

sort of timeline that we have.   

  So, the application seeks an order of the 

Commission in relation to three conflicts between a 

new storm sewer system being installed by the City of 

Richmond, and operating gas mains of FortisBC Energy 
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Inc.   

  These pipelines are in the Burkeville area of 

Richmond.  That's the little community right by the 

airport, and there is a diagram or actually a 

satellite photo in Appendix A of the locations of the 

conflicts.   

  As shown in images in Appendix B of the 

application, the City has installed temporary piping 

at those locations.  That's temporary.  The 

requirement for FEI to offset its gas mains is 

becoming urgent.  The reasons for the urgency are the 

City cannot install the permanent piping and repave 

the streets until the FEI offset projects are 

completed.  The temporary sewer piping will not be 

adequate for the fall storm season, and these timing 

considerations sort of drive the request for an order 

that Fortis complete the work by the end of June.  

Though understanding that they have said that they 

are on track to get it done by mid-June which is 

great news.   

  In terms of what's in dispute, what's not in 

dispute, Mr. Ghikas' summary was pretty accurate on 

that point.  There is no dispute that Fortis needs to 

relocate its gas lines at these three locations.  

Fortis agrees to do so.   

  The designs for Fortis' offset projects are 
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complete and have been approved by the City's 

Engineering Department.  The approved designs are in 

Appendix D of the application.  And given the urgency 

of the matter, the City has indicated that it does 

not object to paying the reasonable costs of FEI's 

offset work, so long as these costs are reasonable 

and the work is completed by June 30th. 

  And I need to say at this point, the City's lack 

of objection to paying FEI's reasonable costs should 

not be viewed as the City's agreement that as a 

matter of law  it is responsible for such costs, 

either in this case, or in other future cases.  It 

agrees to do so in this case.   

Proceeding Time 1:28 p.m. T7 

  So what is in dispute is the other terms, not 

the design, not will it be done or not, not who pays, 

those things are all agreed.  What is in dispute 

before the Commission is the other terms that Fortis 

has required the City to agree to. 

  The application sets out the City's objections 

to those terms, paragraphs 13 to 18.  And in light of 

all those considerations around time, urgency, what's 

in dispute and what's not, what Mr. Ghikas and I have 

discussed and agreed to propose is the following.  By 

May 7th, 2021, Fortis will submit a written response 

to the City's objections and propose form of order.  
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In that submission Fortis will set out the terms and 

conditions that Fortis maintains are required in the 

circumstances, explain why such terms and conditions 

are required. 

  By May 14th the City will submit its reply to 

FEI's submission.  And then the next step is 

tentative.  If, having reviewed the materials on the 

record as of May 14th, which would be the application, 

Fortis' submission and the City's reply as well as 

the chronological information, if at that time the 

Commission has outstanding questions, the Commission 

could hold a streamlined review process.  And that 

would be towards the end of that week.  So sometime 

during the period, May 19th to 21st. 

  Mr. Ghikas and I can confirm that for our part 

we and our clients are available those days.  Subject 

to the Commission's availability, the SRP, or an SRP 

could be placed in the timetable and tentative, as 

sort of a save the date, and towards the beginning of 

that week, for example, the Commission could issue a 

letter confirming whether the SRP was going to go 

ahead or not.  And the Commission would then 

thereafter issue its decision. 

COMMISSIONER LOCKHART:     Mr. Webb? 

MR. WEBB:     Yes. 

COMMISSIONER LOCKHART:     In terms of costs, each of the 



City of Richmond - Application pursuant to s. 36 
April 23, 2021 - Volume 1 - Procedural Conference  Page:  20 
 

 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Allwest Reporting Ltd.,  Vancouver, B.C. 

three letters was accompanied by a cost estimate.  Is 

that different from the issue you've got in the order 

in terms of FEI paying reasonable costs -- or the 

City paying reasonable costs? 

MR. WEBB:     The reasonableness aspect of it is 

different.  Fortis' terms and conditions as provided 

indicate that those numbers are estimates.  Fortis' 

conditions indicate that it does not stand by those 

estimates and the costs could be significantly 

different.  And Fortis' terms and conditions indicate 

the City would be responsible for the costs whatever 

they turn out to be. 

  So our condition -- or, sorry, our requested 

order is that the City be responsible for costs to 

the extent they are reasonable. 

COMMISSIONER LOCKHART:     I see, okay.  Thank you.  

THE CHAIRPERSON:     I would assume then, Mr. Webb, that 

the Commission would be the arbiter of whether the 

costs are reasonable or not, is that the correct 

assumption? 

MR. WEBB:     The way we've described this in the draft 

order is the City and FEI -- I'm just reading from 

the draft order, Appendix E of the application.   

"If the City and FEI are unable to reach 

agreement on the amount of reasonable costs, the 

City and FEI or either of them may apply to the 
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BCUC for determination of the amount payable." 

THE CHAIRPERSON:     Okay.   

COMMISSIONER MASON:     Mr. Webb, is it the City's 

position at the moment that based on the design 

drawings that the City has approved that the 

estimates provided to the City by Fortis are 

reasonable as you understand those costs estimates 

today? 

Proceeding Time 1:33 p.m. T8 

MR. WEBB:     I believe so. 

COMMISSIONER MASON:     Thank you. 

MR. WEBB:     There has not been, to my knowledge, an 

objection to those cost estimates.  It's more about 

the terms and conditions which say Fortis doesn’t 

stand by those estimates, and the actuals could be 

significantly different. 

COMMISSIONER MASON:     Thank you. 

THE CHAIRPERSON:     Mr. Webb? 

MR. WEBB:     Yes? 

THE CHAIRPERSON:     Is this the first time that you've 

asked Fortis to undertake work of this nature in 

these kinds of circumstances, to the best of your 

knowledge? 

MR. WEBB:     You mean Richmond? 

THE CHAIRPERSON:     Yes.  Yeah, I mean, not you 

personally, the City of Richmond.  Yes.   
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MR. WEBB:     Yes, this has happened before, and working 

with other municipal and local government clients, I 

know this happens.  Historically it's not -- it 

hasn’t been a really big issue.  It's an emerging 

issue as infrastructure ages and needs to be 

replaced, and both on the gas line side and on the 

municipal infrastructure side, and the overlap of 

these pipelines that have been there for many years, 

has been fine, until something needs to be replaced.  

So, it has happened before, yes.  It is an increasing 

issue also. 

THE CHAIRPERSON:     Okay, and I appreciate you might not 

have these answers at your fingertips, and may need 

an undertaking, but is this the first time then that 

you've seen this contract?  We heard -- and I'll give 

Mr. Ghikas an opportunity to weigh in on this a 

little later, but we heard Mr. Ghikas say that this 

is a standard contract that Fortis uses with 

municipalities that don’t have an operating 

agreement.  So, if it is a standard contract and if 

the City of Richmond has engaged Fortis to do this 

kind of work in the past, I'm assuming that you may 

have seen this contract before.  Is that a fair 

assumption? 

MR. WEBB:     I believe that's a fair assumption.  I am 

not in a position, I just don’t know from -- 
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THE CHAIRPERSON:     Yeah, understood.  Yeah.   

MR. WEBB:     And I don’t know, for example, also what 

discussions might have happened in the past, on 

various other projects. 

THE CHAIRPERSON:     Yes, okay. 

  Mr. Ghikas, perhaps I will ask you that now 

then.  Have you -- is this a contract that you've 

used with the City of Richmond before, to the best of 

your knowledge?  

SUBMISSIONS BY MR. GHIKAS: 

MR. GHIKAS:     As I understand it, yes, it is.  There is 

one aspect of it that is different in the sense that 

there is a version -- the pre-payment aspect of it, 

is actually a piece that's intended for third party 

developers, and was included inadvertently anyway, 

and that's why Fortis wasn’t following that.  And it 

was just that the clause, the pre-payment clause was 

just incorrectly used. 

  So, you know, on that, they have seen this 

before, but the reality is Fortis' normal practice is 

to just take a purchase order from them.  And that's 

the way Fortis was behaving in the circumstances.  

It's just that the documentation was incorrect in the 

sense that it was contemplating a prepayment in this 

case.   

THE CHAIRPERSON:     Okay, thank you. 
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MR. GHIKAS:     The terms are very similar.  I mean, they 

are largely similar, which they wouldn’t have come as 

a surprise.  You know, as between a developer and a 

municipality, the terms were similar.  And so, the 

key distinction would have been the pre-payment 

versus just taking a purchase order, in this case, 

which is how Fortis was proceeding. 

THE CHAIRPERSON:     Okay, and why was that? 

MR. GHIKAS:     It was literally an error on the part of 

the person who was completing the documentation. 

THE CHAIRPERSON:     On Fortis' --  

MR. GHIKAS:     On Fortis' side, to send out the version 

that was intended for a third-party developer.  So, 

it said "prepayment" as opposed to "accept a purchase 

order."  But the way Fortis was conducting itself was 

as if it just needed a purchase order. 

Proceeding Time 1:38 p.m. T9 

THE CHAIRPERSON:     So, okay, let me make sure I 

understand this correctly.  So, I think you're saying 

under normal circumstances the City would have issued 

a purchase order and you would have done this work. 

  Mr. Webb, is that the City's understanding also? 

MR. WEBB:     As I sort of said earlier, I don’t have that 

full history and I suppose we could look into past 

practice.  I'm not sure what would be involved 

though. 
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THE CHAIRPERSON:     Okay.  Well, I mean, if that's the 

way that it's normally done, why can't we just do 

that now?  Why can't the City just issue a purchase 

order and get this done?  If that -- or am I missing 

something here? 

MR. GHIKAS:     If the question was to me, Mr. Chairman, 

sorry, I wasn't sure who you were aiming at.  But I 

think the way it works is that -- 

THE CHAIRPERSON:     Anybody. 

MR. GHIKAS:     No, no, that's okay.  So I think the way 

it works is that the letter that you're seeing, the 

terms and conditions attached, get, you know, with a 

letter with the estimate in it goes to the City and 

the City issues a purchase order essentially 

confirming the terms of the letter that’s been issued 

by Fortis. 

  And so if there's a disagreement about the 

terms, in fairness to the City, if there's a 

disagreement about the terms that Fortis is sending 

it, it wouldn't be expected that they would issue a 

purchase order because they would then be agreeing to 

the terms.  And in this circumstance there's a 

disagreement about the terms and so they're declining 

to put forward a purchase order because they don't 

agree.  And so that's why they haven't issued a 

purchase order. 
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  So that aspect of it I don't think is in 

dispute.  Really, the key dispute here is if the 

parties can come to an agreement or have the terms of 

that document, the standard form document, confirmed 

in some fashion, then the City would, once those are 

settled, issue the purchase order and then work would 

be done in the normal course.  

THE CHAIRPERSON:     Okay.  Thank you, Mr. Ghikas.  Okay, 

so circling back to Mr. Webb.  Does the panel have 

any further questions on Mr. Webb's procedural 

submissions?   

  Now, Mr. Ghikas, do you have anything to add to 

that? 

MR. GHIKAS:     Yeah, the only thing I would add is, I 

mean, Fortis supports the idea of a streamline review 

process in this case.  And not taking issue with, you 

know, putting it in the calendar tentatively and it 

obviously depends on whether the Commission has 

questions that it would like to pursue.  But if 

you're in a circumstance where you've received the 

City's proposal already, application, you've received 

Fortis' submission and you've received the City's 

reply.  None of that involves the Commission asking 

questions.   

  And so it would be useful, in my submission, to 

use an SRP to conduct that engagement with the 
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Commission if you have questions and it would 

cumbersome to use an IR process or something along 

those lines when it's dealing with the complexities 

of an agreement.  So that's why the SRP is being 

encouraged. 

  And, frankly, I think it's quite reasonable for 

the Commission to have the opportunity to hold both 

parties' feet to the fire in person in proceeding on 

a matter like this.  It certainly can't hurt.  

COMMISSIONER LOCKHART:     It also sounds like it's maybe 

not overly optimistic that between your discussions 

with Mr. Webb regarding the contents of the agreements 

and the May 7th response that there might be a 

resolution? 

MR. GHIKAS:     Well, Commissioner Lockhart, I would -- 

you know, I can't speak for Fortis' part.  Obviously, 

I don't want to -- never say never.  But, you know, 

the hope is that the parties continue to negotiate, 

because -- and frankly, Fortis is going to be 

addressing some of the points that were raised 

initially.  Not all of them, but maybe the issues at 

least get narrowed down. 

Proceeding Time 1:42 p.m. T10 

COMMISSIONER LOCKHART:     Thank you.  

COMMISSIONER MASON:     So, Mr. Ghikas, is it your view 

then that if the City makes a submission, if the City 
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were to make a submission on May the 7th and -- sorry, 

FEI were to make a submission on May the 7th, and the 

City were to make a reply on May the 14th, that it is 

possible that the City's reply might be that it is 

satisfied with the current state of the negotiations, 

and then the SRP would not be necessary?  Or is your 

comment regarding Commission questions that meant to 

suggest that Fortis believes that that SRP is going 

to be required regardless of the City's reply on the 

14th? 

MR. GHIKAS:     No, my comments were -- it should be 

scheduled tentatively, and that to the extent that 

the parties were to -- it may be unlikely, but to the 

extent that the parties can come to an agreement, 

that might be a reason not to hold it.  And the other 

reason not to hold it is if the Commission saw what 

had been filed and decided that it had no questions 

for the parties or didn’t hear -- you know, didn’t 

feel the need to have anybody, representatives of the 

parties answer or hear submissions from counsel.   

  That SRP could simply be submissions from 

counsel, but if there were questions that the panel 

had, that were properly directed to the business 

people, that format would allow that.  So, it's not 

to say that -- I mean, the best case scenario here is 

the parties sit down and come to an agreement and can 
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advise the Commission that nothing further is 

required.  That would be the best case scenario. 

  But to the extent that that's not going to 

happen, I think  given that the timing and the 

scheduling is what it is, it's worthwhile having 

something on the books where we're called before the 

Commission and have to answer for the positions that 

we're taking in the documents. 

COMMISSIONER MASON:     Okay, and Mr. Ghikas, would you 

also see that these dates -- and I'm sure Mr. Webb 

may have comments in his reply, but would you see 

these dates being in a procedural timetable?  Or are 

you merely suggesting them for our information, and 

that the procedural timetable from the BCUC's 

perspective, would only be the SRP? 

MR. GHIKAS:     From the -- I think what -- and my friend 

Mr. Webb can speak to this.  I think what we were 

anticipating is that the Commission's procedural 

order coming out of today would specify May 7th for 

FEI to file, City to file a reply May 14th, an SRP, 

half-day SRP during the period of May 19th to 21st, 

subject to the Commission's availability, and a date 

three days before that where the Commission would 

advise as to whether -- or from its perspective it 

required the SRP, and if there were any particular 

issues that the Commission wished the parties to 
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address, it could specify them at that time.  So that 

would be the intent.   

COMMISSIONER MASON:     So, for example, if the Commission 

had questions about the applicability of section 36 

as the city has applied for, versus other sections of 

the Act to resolve this problem, you would see those 

as being questions that we would resolve in the SRP, 

and with due notice a few days beforehand? 

MR. GHIKAS:     That's certainly -- that was certainly an 

anticipated question.  And to the extent that it 

requires an answer, that would be an appropriate time 

to do that.  Or, if the Commission ultimately 

determined that it didn’t need an SRP but needed 

submissions on that point, it could change the 

process accordingly to receive written submissions 

and the like.  But, I'd -- either way, I can 

understand why the Commission would be asking that 

question, and Fortis has a view on that and we'll 

express that at the appropriate time.  

COMMISSIONER MASON:     Thank you, and of course when we 

finish these questions, I'll look forward to Mr. 

Webb's response on any of them as well, thank you. 

THE CHAIRPERSON:     Well, I don’t have any further 

questions of Mr. Ghikas, so why don’t we hear from 

Mr. Webb then? 

Proceeding Time 1:48 p.m. T11 
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MR. WEBB:   Well, happily, we agree with almost all or 

most of what Mr. Ghikas had to say, so I'm more just 

going to highlight a couple of points as he said as 

the City support specifically. 

  One was that an IR process would be cumbersome 

in a case like that.  I think that is absolutely -- 

in a case like this, I think that is absolutely the 

case.  If necessary, something like an SRP would be 

far more efficient.  

  Another point is the City is not supportive of a 

process that is in the nature of adjourned until the 

City and FEI have a further chance to work out their 

differences.  The Commission's process we would 

request continue in parallel.  If Fortis wants to 

revise their terms and conditions and send them over 

off the record, so to speak, for the City's 

consideration, that's absolutely fine.  But the City 

would not be supportive of the Commission's 

proceeding being held in abeyance or having a pause 

to allow that to happen.  The May 7th, 14th and SRP 

dates, our request is that the Commission set those 

down and if the off the record, so to speak, 

discussions are successful, that's fine.  If not, 

then we don't lose time. 

  And I would also agree with Mr. Ghikas' 

submissions if the Commission has jurisdictional type 
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questions that they want addressed, that could be 

either done at the contemplated SRP or in writing, 

just pursuant to a written request from the panel for 

submissions on those points.   

THE CHAIRPERSON:     Mr. Webb, if those jurisdictional 

questions were not dealt with at the SRP but were 

instead dealt with as a separate written process, 

would it be your preference to deal with that after 

May 14th or could that be dealt with concurrently 

between now and May 14th? 

MR. WEBB:     I don't see a reason, for my part, why it 

couldn't be dealt with concurrently.  

THE CHAIRPERSON:     Okay. 

MR. WEBB:     And that may be more efficient from the 

panel's perspective. 

THE CHAIRPERSON:     Okay.  Mr. Ghikas, would you have any 

objection if the panel chose to deal with it 

concurrently, to deal with the jurisdictional issue? 

MR. GHIKAS:     No.  No, Fortis doesn't have any objection 

to that.  The only hesitation I would have is whether 

-- you know, in the event that the parties are able 

to come to an agreement, it wouldn't be necessary for 

you to determine it.  But other than that, there's no 

-- it's not going to require lengthy submissions, I 

don't think.  They're relatively straightforward, but 

either approach is fine. 
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THE CHAIRPERSON:     Thank you. 

  Okay, Mr. Webb, just one final question, at 

least from me, on those dates.  I assume that you 

were picking the 19th to the 21st to give a couple of 

days between the May 14th date and the start of the 

SRP or is 17th and 18th precluded for another reason? 

MR. WEBB:     Mr. Ghikas proposed the dates, the 19th to 

the 21st.  I confirmed with my client that we're both 

available on those days.  That said, I think it does 

make sense that the panel have -- the 14th is a Friday 

and -- yeah, so I think it -- we thought the panel 

would like to have a day or two to think about it. 

THE CHAIRPERSON:     Well, it was a selfish question on my 

part, I must confess.  I have some travel scheduled 

on the 19th, 20th and 21st but I must confess that's 

looking increasingly unlikely anyway.  So maybe I 

should just live with that.  But that's fine, we'll 

leave that alone.   

MR. WEBB:     For our part, and I'll let Mr. Ghikas speak 

for himself and FEI.  For our part, we could 

accommodate the 17th or the 18th.   

THE CHAIRPERSON:     Yeah, thank you.  It does look like 

the travel -- I think the travel ban stretches 

through those days anyways, so I doubt I'm going 

anywhere. 

MR. WEBB:     That's right, it's till the 25th, I believe.  
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THE CHAIRPERSON:     Yeah, exactly.  Okay, so if the panel 

doesn't have any more questions, then what I'd like 

to do is stand down for ten minutes and come back.  

And, Commissioner Mason, you have a question I see? 

COMMISSIONER MASON:     Yes.  Given what I now hear about 

your availability, Mr. Chair, I wonder if I can 

actually get some comments from -- starting with Mr. 

Webb, on the possibility of May the 24th or May the 

25th for the SRP.  

THE CHAIRPERSON:     24th is a holiday, I think.  I think I 

can answer that one.  

COMMISSIONER MASON:     Is it? 

THE CHAIRPERSON:     Yeah. 

COMMISSIONER MASON:     My calendar doesn't show these 

things.  No wonder it was free.  How about the 25th? 

Proceeding Time 1:53 p.m. T12 

MR. WEBB:     I've had some discussions with my client 

about these dates.  The week of the 17th to the 21st is 

good for both of us.  The following week it's my 

understanding there is a by-election at the municipal 

council level in Richmond.  And Mr. Capuccinello is 

involved in that.  So, I believe -- and Mr. 

Capuccinello, you can speak for yourself on your 

availability, but I believe that following week is 

more difficult.   

MR. CAPUCCINELLO IRACI:     If I may, through the Chair, 
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the following week is more difficult.  And the bigger 

issue -- there is the by-election on the 29th, but my 

involvement would involve my time immediately prior 

to that.  However, the bigger issue is really the 

urgency of this project, and I would hate to see this 

thing pushed a week unnecessarily. 

THE CHAIRPERSON:     No, we'll make it work, the week of 

the 19th.   

MR. GHIKAS:     Mr. Chairman, there was one other issue 

you had on your agenda which we haven’t covered, 

which was the interveners. 

THE CHAIRPERSON:     Right.  Yes, I've -- do either of you 

have comments on whether this proceeding needs notice 

and should interveners be inviting to participate?  

Mr. Webb? 

MR. WEBB:     I don’t have any substantive comments, 

beyond what has already been discussed around the 

tight timeline.  Providing opportunity for intervener 

participation would not help an expeditious decision. 

  In terms of the project itself, you know, the 

community itself is well aware of what is going on, 

the sewers are installed, subject to the sections of 

temporary piping.  So, from a community 

awareness/community impact type perspective, that's 

already well known.  

THE CHAIRPERSON:     Okay.  Mr. Ghikas? 
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MR. GHIKAS:     From Fortis' perspective, Fortis' 

submission would be that it's unnecessary in the 

current -- in the circumstances.  The issue is 

actually quite a narrow one, dealing with these three 

projects, and the allocation of risk under an 

indemnity clause.  So the -- and if you look at the 

amounts of the projects that the estimates that are 

in order, they are very small.  And Fortis' 

submission is that it wouldn't warrant the public 

notice that goes out, and the delay that would come 

with that in this circumstance. 

THE CHAIRPERSON:     Thank you, Mr. Ghikas.  Mr. Webb, you 

have a reply to that?  I assume not?   

MR. WEBB:     No, thank you.   

THE CHAIRPERSON:     Yes, thank you.  Okay, so panel, if 

we have no further questions, no?   

  So, it's about five to 2:00.  Can we come back 

at 2:15, please?  Thank you. 

MR. WEBB:     Yes, thanks.  

THE CHAIRPERSON:     Thanks. 

(PROCEEDINGS ADJOURNED AT 1:56 P.M.) 

(PROCEEDINGS RESUMED AT 2:14 P.M.)   T13-T15 

THE CHAIRPERSON:     Okay, so with regard to the suggested 

timetable, thank you both.  Thank you to both parties 

for that.  And the panel concurs.   

  So we hereby order the following timetable:  
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May the 7th Fortis is to file with the Commission a 

copy of its response or its proposal to the City of 

Richmond on the terms or the revisions to the terms of 

the contract.  And on May the 14th the City will file 

with the Commission its response to those terms, which 

ideally would be an agreement with the terms.  But in 

the event it isn't, then we'll move forward to the 

next phase of the proceeding, so to speak, and that 

would be a streamlined review process.  And we're 

going to put a tentative hold in our calendars for 

that on a date between the 19th and the 17th of May -- 

sorry, 19th and 21st of May.  Sorry.  And to be 

determined, I'll ask staff to contact all the parties 

and work out a half day for that proceeding. 

  And, further, if we move into that phase 

and if there isn't an agreement by the 14th of May, 

then on the 17th, on the Monday the 17th, we will issue 

a further order for additional materials that will be 

needed to be filed for the SRP.  And that will include 

items such as copies of previous contracts of this 

nature that have been entered into between Fortis and 

the City of Richmond, and it would include submissions 

on jurisdiction and what section of the Act the panel 

is being asked to make its rulings under.  But not 

limited, not necessarily limited to those items.  

COMMISSIONER MASON:    Mr. Chair, can I offer a possible 
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clarification to that last point about the 

submissions?  That our order might contain the nature 

of the submissions that we're looking for but that the 

submissions themselves would be delivered at the SRP.  

Is that your intention? 

THE CHAIRPERSON:     The submissions would be, but the 

evidence such as the contracts would be filed as soon 

as possible following the order. 

  With respect to public notice of this 

proceeding and any intervener registration, the panel 

agrees with the parties, we don't feel a need for 

that, so there's no requirement for that.   

  I think those are the -- I think that that 

covers the items that we had before us. 

  Mr. Ghikas? 

MR. GHIKAS:     Yeah, just one point of clarification.  On 

the 7th and the 14th the copy of our proposal, you 

indicated, would be filed.  And I take it along with 

that, and the same goes for my friend's submission on 

the 14th, they would be accompanied by any necessary 

explanation or context for why the proposal was what 

it was.  

THE CHAIRPERSON:     You are free to file whatever 

material you feel is appropriate, both of you, yes. 

MR. GHIKAS:     Thank you. 

THE CHAIRPERSON:     Yeah.  Anything further, any further 
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questions?  No? 

  We'll follow this up with an order in 

writing, try to get that out -- it almost certainly 

won't go out today.  We'll try to get it out Monday.  

MR. WEBB:     Thank you. 

MR. GHIKAS:     Thank you. 

THE CHAIRPERSON:     Okay.  Well, once again, thank you 

very much to everyone and hopefully we won't see you 

again in May.  All the best to everyone.  Thank you. 

MR. GHIKAS:     Thank you. 

THE CHAIRPERSON:     Okay, bye-bye.  

COMMISSIONER LOCKHART:     Thank you, bye-bye.  

(PROCEEDINGS ADJOURNED AT 2:19 P.M.) 
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