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PART 1.0—SUMMARY AND OVERVIEW OF SUBMISSIONS

1. McLeod Lake Indian Band (“MLIB”) supports the completion of Site C for two reasons:

a) Site C provided a watershed moment in the relationship between MLIB and 

BC Hydro, and thus the provincial Crown and MLIB.  The negotiation of the 

agreements for Site C between MLIB and the Crown reset the relationship 

between BC Hydro and MLIB by acknowledging and accommodating past 

impacts and establishing a new working relationship by entering into the 

March 30, 2016 Renewal Agreement between BC Hydro and MLIB (the 

“Renewal Agreement”).  The Renewal Agreement advanced reconciliation.  

Suspension or termination of Site C would unwind that progress.

b) Suspending or terminating Site C would give rise to significant financial hardships 

for MLIB.  MLIB, its members, and its businesses would lose opportunities that 

could not be replaced.

2. MLIB views the Impact Benefit Agreement (“IBA”), Contracting Agreement and Tripartite 

Land Agreement as integral to the Renewal Agreement and the renewed relationship between 

BC Hydro and MLIB.  MLIB was required to approve the IBA, the Contracting Agreement and 

the Tripartite Land Agreement before BC Hydro would execute the Renewal Agreement.  

Undoing one of those agreements undoes all of them and will require extensive negotiations 

and reparations.  It also sets back the relationship between MLIB and the Crown, and impairs 

reconciliation.

3. Further, the IBA, Contracting Agreement and Tripartite Land Agreement and Renewal 

Agreement address and accommodate impacts to MLIB’s title and rights caused by Site C.  Any 

decision to continue, suspend or terminate Site C could adversely affect the accommodations 
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the Crown agreed to provide MLIB with respect to impacts to MLIB’s title and rights.  Any 

decision to continue, suspend or terminate Site C triggers the Crown’s duty to consult MLIB.  

The decision to continue, suspend or terminate Site C is the type of strategic decision that 

Supreme Court of Canada has confirmed triggers the duty to consult (Haida Nation v. British 

Columbia (Minister of Forests), 2004 SCC 73, (“Haida”) at para. 76).

4. The current inquiry into Site C (the “Site C Inquiry”) by the British Columbia Utilities 

Commission (the “Commission”) is not sufficient to discharge that duty and uphold the honour 

of the Crown.

5. The Commission has a legal duty to report to the Lieutenant Governor in Council that:

a) the Crown’s duty to consult MLIB with respect to Site C has been triggered;

b) to date, consultation has not yet begun;

c) the Crown must provide additional avenues for consultation with MLIB with 

respect to any decision for Site C;

d) the Crown is obliged to begin that consultation as early as possible and cannot 

rely on after-the-fact consultation once the decision has been made; 

e) the Crown, in discharging the duty to consult, cannot subsume the consideration 

of the impacts to MLIB’s title and rights in the consideration of financial impacts – 

it instead must consider any financial impacts with regard to their potential to 

adversely affect MLIB’s title and rights; and

f) the Crown, in exercising its discretion with respect to Site C, must consider how 

that decision will advance or impair reconciliation between the Crown and MLIB.
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6. Further, in reporting to the Lieutenant Governor in Council, the Commission must identify 

that suspending or terminating Site C will have the following unaccommodated impacts to 

MLIB’s title and rights:

a) the basis for entering in the Renewal Agreement will be fundamentally altered, 

resulting in unravelling reconciliation between the Crown and MLIB, and requiring 

the renegotiation of the Renewal Agreement between BC Hydro and MLIB;

b) Site C construction has already created impacts to MLIB’s title and rights;

c) if BC Hydro or the Crown suspend or terminate the package of accommodation 

the Crown agreed to provide MLIB for those impacts, then accommodation for 

those impacts will no longer be sufficient and the Crown must consult with MLIB 

to reach agreement with MLIB in relation to new and additional accommodation 

for the impacts that have already been, and will be, caused by the construction 

and remediation of Site C;

d) contracting opportunities that were intended by the Renewal Agreement and the 

Contracting Agreement to accommodate for physical and economic impacts to 

MLIB’s title and rights will need to be replaced.

7. In addition, the Lieutenant Governor in Council must know that the transfer of lands 

under the Tripartite Land Agreement needs to proceed regardless of any decision about Site C. 

The transfer of lands to MLIB under the Tripartite Agreement was not just intended to 

accommodate MLIB for impacts to Site C, but was expressly tied to the reparations for past 

impacts addressed in the Renewal Agreement.
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8. In the event of termination, any surplus Crown lands will need to be disposed of to MLIB 

to compensate for past impacts to MLIB’s title and rights and to satisfy MLIB’s ongoing land 

claims.

9. BC Hydro will also be required to pay any outstanding payments due under the IBA or 

Contracting Agreement.

PART 2.0—DUTY TO CONSULT

2.1 THE SUSPENSION OR TERMINATION IF SITE C TRIGGERS THE DUTY TO 
CONSULT

10. The Supreme Court of Canada has confirmed that the honour of the Crown is always at 

stake in the Crown’s dealings with Indigenous communities (Haida, at para. 16).  Here, the 

honour of the Crown gives rise to a duty to consult MLIB in relation to any potential suspension 

or termination of Site C because the Crown has knowledge of MLIB’s Aboriginal title or rights, 

and, the conduct the Crown is contemplating may adversely impact MLIB’s rights (Haida, 

para. 35).

11. MLIB exercises treaty rights under the Treaty No. 8 Area (as Treaty No. 8 uses that 

term), which is affected by the construction and operation of Site C.  MLIB exercises Aboriginal 

title and rights in its Claimed Traditional Territory (as Treaty No. 8 uses that term).  In respect of 

those treaty and Aboriginal title and rights, and the impacts and infringements Site C would 

cause to those rights, MLIB has executed the following agreements with respect to Site C with 

BC Hydro:

a) the Renewal Agreement;

b) the Impact Benefit Agreement with BC Hydro for Site C dated March 30, 2016 

(the “IBA”); and 
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c) the related Contracting Agreement for Site C dated July 5, 2016 (the 

“Contracting Agreement”).

12. Also in respect of MLIB’s treaty and Aboriginal title and rights, and the impacts and 

infringements Site C would cause to those rights, MLIB has executed Tripartite Land 

Agreement, dated July 19, 2016, with respect to Site C among MLIB, BC Hydro, and the 

Ministry of Aboriginal Relations and Reconciliation on behalf of the province of British Columbia 

(the “Tripartite Land Agreement”, and collectively with the Renewal Agreement, the IBA and 

the Contracting Agreement, the “Site C Agreements”).

13. The Site C Agreements constitute an important step in reconciliation between MLIB and 

the Crown as it is represented by BC Hydro and the Province of British Columbia.  The Site C 

Agreements seek to advance reconciliation and address important past, present, and future 

impacts to MLIB’s treaty rights and Aboriginal title and rights.  Suspending or terminating Site C 

will adversely affect MLIB’s treaty rights and Aboriginal title and rights and accommodations 

provided for impacts to those rights.

14. As a result, the Crown’s duty to consult MLIB with respect to the decision to suspend or 

terminate Site C is triggered.

2.2 THE COMMISSION DOES NOT HAVE THE REQUISITE POWERS TO EFFECT 
CONSULTATION WITH MLIB

15. Regulatory processes can fulfill the duty to consult if, among other things, the enabling 

statute has given the decision-maker the necessary remedial powers to address potential 

impacts to Aboriginal title and rights (Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 

SCC 43 (“Rio Tinto”) at paras. 58 to 63).  However, the Supreme Court of Canada has found 

that the Commission does not have the remedial powers to effect consultation on behalf of the 

Crown, (Rio Tinto, paras. 60 and 74).  The Order in Council 244, approved August 2, 2017, (the 
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“OIC”) mandating the Commission to investigate and report on the implications of continuing, 

suspending or terminating Site C, does not provide the Commission with the necessary 

remedial powers to effect consultation with MLIB.

16. The Site C Inquiry conducted by the Commission is not Crown consultation and does not 

in any way discharge the Crown’s duty to consult MLIB about the potential suspension or 

termination of Site C.

2.3 WHEN REGULATORY PROCESSES ARE NOT SUFFICIENT TO DISCHARGE 
THE DUTY TO CONSULT, THE CROWN MUST PROVIDE OTHER AVENUES 
FOR CONSULTATION 

17. When an administrative body’s statutory powers are insufficient to effect consultation 

and accommodation, the Crown must provide other avenues for consultation (Chippewas of the 

Thames First Nation v. Enbridge Pipelines Inc., 2017 SCC 41, at para. 32; Clyde River (Hamlet) 

v. Petroleum Geo-Services Inc., 2017 SCC 40, at para. 22).

18. Upholding the honour of the Crown and discharging the duty to consult are constitutional 

obligations that reside upstream of legislative regimes and regulatory processes.  The Crown 

cannot legislate out of upholding the honour of the Crown; nor can it legislate out of the duty to 

consult (Halalt First Nation v. British Columbia (Environment), 2011 BCSC 945, at para. 652).  

Likewise, regulatory processes cannot avoid the duty to consult; when they do, that regulatory 

process will be flawed and any decision that flows from it will be vulnerable to challenge (Ross 

River Dena Council v. Government of Yukon, 2012 YKCA 14, at paras. 34 to 40; Ka’a’Gee Tu 

First Nation v. Canada (Attorney General), 2007 FC 763 at para. 121).

19. Here, the Crown must establish a separate government-to-government process with 

MLIB to address potential impacts of any potential suspension or termination of Site C.
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2.4 THE COMMISSION HAS A DUTY TO ASSESS THE ADEQUACY OF 
CONSULTATION THUS FAR AND REPORT THAT IT HAS BEEN INADEQUATE

20. The Supreme Court of Canada has confirmed that the Commission’s power to decide 

issues of law includes addressing constitutional issues that are properly before it and assessing 

the adequacy of Crown consultation (Rio Tinto, paras. 69 to 73).  Further, even when mainly 

focused on economic issues, the Commission’s powers to consider questions of law “are broad 

enough to include the issue of Crown consultation with Aboriginal groups” (Rio Tinto, para. 70).

21. The OIC mandating the Commission to advise the Lieutenant Governor in Council on 

Site C does not expressly exclude the consideration of the adequacy of consultation (see Rio 

Tinto, para. 69).  Instead, the OIC requires the Commission to “advise on the implications of” 

continuing, suspending or terminating Site C (paragraph 3(a)) and to consult interested parties 

while doing so (paragraph 3(d)).

22. Further, the OIC expressly states that the Commission “may exercise any of its powers 

under the Act to carry out the inquiry” (paragraph 3(f)).  As the OIC does not expressly exclude 

the Commission’s power to consider questions of law, the Commission must consider the 

adequacy of consultation with respect of any decision to continue, suspend or terminate Site C 

(see Rio Tinto, paras. 59 to 60 and 69 to 74).

23. Rio Tinto, the Utilities Commission Act, RSBC 1996, c. 473 (the “Act”) and the OIC 

require the Commission to assess the adequacy of consultation with MLIB, regarding the 

completion, suspension or termination of Site C.

2.5 POTENTIAL FINANCIAL IMPACTS MUST BE CONSIDERED AS IMPACTS TO 
MLIB’S TITLE AND RIGHTS

24. A tribunal, or administrative body, in order to discharge the duty to consult, or assess the 

adequacy of consultation, must consider impacts as impacts to Aboriginal title or rights.  The 
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consideration of impacts to Aboriginal rights cannot be subsumed in the consideration of 

ancillary or related issues such as environmental or financial impacts (Clyde River (Hamlet) v. 

Petroleum Geo‑Services Inc., 2017 SCC 40, at paras. 45 and 51; Chippewas of the Thames 

First Nation v. Enbridge Pipelines Inc., 2017 SCC 41, at paras. 54 and 60).

25. The OIC expressly requires the Commission to report on the financial impacts of 

completing, suspending or terminating Site C.  When considering such impacts, the 

Commission must consider financial impacts with respect to their potential impact on MLIB’s title 

and rights.  It is insufficient just to consider the financial impacts of terminating the IBA, the 

Contracting Agreement or the Tripartite Land Agreement; the impacts, both financial and 

non-financial, must be assessed for the potential to impact MLIB’s title and rights.  Further, the 

Crown must consult on those potential impacts before making any decision with respect to 

Site C.

2.6 THE CROWN CANNOT CONTRACT OUT OF THE DUTY TO CONSULT

26. The Crown cannot contract out of the honour of the Crown or the duty to consult.  The 

Crown’s constitutional duty always applies independently and regardless of the expressed or 

implied intention of the parties (Haida Nation v. British Columbia (Minister of Forests), 2004 

SCC 73, at para. 42; Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53 at 

para. 61; Behn v. Moulton Contracting Ltd., 2013 SCC 26, at para. 27; Canada v. Brokenhead 

First Nation, 2011 FCA 148, at para. 25; Canada v. Long Plain First Nation, 2015 FCA 177, at 

paras. 115 and 119 to 120; Fort Chipewyan Métis Nation of Alberta Local #125 v. Alberta, 2016 

ABQB 713, at para. 101; Nunatsiavut v. Canada (Attorney General), 2015 FC 492, paras. 125 

and 129 to 130; and Saugeen First Nation v. Ontario (MNRF), 2017 ONSC 3456, at para. 19).

27. The termination provisions in the IBA, the Contracting Agreement, and the Tripartite 

Land Agreement state that payments or other obligations under the Site C Agreements would 
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be suspended or discontinued if Site C was suspended or terminated.  They do not exclude 

further payments or consultation.  They are silent as to what would be required between the 

Crown and MLIB after the suspension or termination of the Site C Agreements because the 

common law on the duty to consult with respect to Aboriginal title and rights prevails.  In the 

event that BC Hydro elects to suspend or terminate the Site C Agreements, the Crown has a 

constitutional duty to consult with MLIB with respect to how that suspension or termination 

affects MLIB’s title, rights and any accommodations provided for impacts to MLIB’s title and 

rights.  No contractual language could obviate the Crown’s constitutional obligation to do so.  No 

contractual language could replace the consultation and accommodation required to address 

the facts on the ground if and when suspension or termination occurred.

2.7 STEPS THE CROWN MUST TAKE TO ENSURE CONSULTATION IS EFFECTIVE

28. The Crown must begin to consult with MLIB regarding any action it plans to take 

regarding Site C that could affect MLIB’s rights under the Site C Agreements.  It is best if 

consultation occurs early, but it must occur before the decision is made.  Consultation after the 

fact is never sufficient to uphold the honour of the Crown (Musqueam Indian Band et al. v. City 

of Richmond et al., 2005 BCSC 1069 at para. 116; Wahgoshig First Nation v. Her Majesty the 

Queen in Right of Ontario et al., 2011 ONSC 7708 at para. 54).

29. When a Crown decision-maker is exercising discretion, it must consider how the 

decision will advance or impair reconciliation (Kainaiwa/Blood Tribe v Alberta (Energy), 2017 

ABQB 107, at paras. 129 and 130).

PART 3.0—IMPACTS TO THE RENEWAL AGREEMENT IF SITE C IS TERMINATED 
OR SUSPENDED

30. Historically, MLIB and BC Hydro had a fractious relationship, unbefitting the honour of 

the Crown.  The development of infrastructure in the MLIB Territory occurred without 
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consultation, consent or accommodation and had a devastating effect on MLIB and its 

members.  As Chief Harley Chingee of MLIB has stated in his affidavit sworn on September 27, 

2017 (the “Affidavit”), since the 1950s, and until very recently, BC Hydro has developed “its 

core infrastructure in the MLIB Territory without consultation with MLIB and without MLIB’s 

consent” (para. 7).  The development of that infrastructure:

…continues to have profound effects on MLIB and its members, including the 
ways in which MLIB and its members exercise their Aboriginal title and rights 
over their lands and resources and their connections to their neighbouring 
Aboriginal communities.  Those impacts had a devastating effect on the MLIB 
community and its members.  The most enormous impact came from the creation 
of the Williston Reservoir (Affidavit, para. 8).

31. For MLIB, the development of the Williston Reservoir created the most significant 

impacts of all of BC Hydro’s infrastructure:

Williston Reservoir and other BC Hydro infrastructure created profound pain and 
hardship for MLIB and its members.  Members were displaced from their 
traditional hunting, trapping and fishing areas.  Trapping, hunting and fishing in 
areas like Cutthumb Creek could no longer be practiced.  The Parsnip drainage 
system could no longer be used.  Species like the arctic grayling and caribou 
herds were severely impacted.  Moose were also affected and became scarce in 
our territory.  The fish in Williston Reservoir are known to be contaminated with 
mercury and cannot be used as a food source.

Members could not trap, hunt or fish like they used to.  Members lost the ability to 
provide for themselves and the ability to pass those traditional skills onto their 
children.  By the 1980s, almost all members had abandoned trapping.  It was no 
longer viable as a way to feed yourself and your family or as a way to make 
money.  Many families left McLeod Lake and moved to centres like Prince 
George.  The displacement from their homes and their livelihoods meant that 
many MLIB members had to go on social assistance (Affidavit, paras. 10 and 
11).

32. The Renewal Agreement addressed some of those impacts and was a watershed 

moment in the relationship between BC Hydro and MLIB that moved reconciliation forward 

between MLIB and the provincial Crown.  It reset the relationship between MLIB and BC Hydro 

by acknowledging the past impacts and establishing a foundation for a more productive 
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relationship between MLIB and BC Hydro.  Suspending or terminating Site C would unravel the 

Renewal Agreement and require a new agreement to be put in place. 

33. In the Affidavit, Chief Chingee stated that:

Approving the Renewal Agreement was difficult for MLIB.  The first time the 
Renewal Agreement was put to the MLIB community, it was rejected.  It was only 
after negotiations for the other agreements associated with Site C had advanced 
that MLIB was able to put the Renewal Agreement before the MLIB members 
again (Affidavit, para. 15).

34. The Renewal Agreement required MLIB to approve and execute the IBA, the Contracting 

Agreement, and the Tripartite Land Agreement before BC Hydro would execute the Renewal 

Agreement.  In the Renewal Agreement, BC Hydro promises to make contracting opportunities 

available for MLIB in future BC Hydro projects and expressly lists Site C as one of those 

projects.  

35. For MLIB, the Renewal Agreement, the IBA, the Contracting Agreement, and the 

Tripartite Land Agreement were all part of the same package.  Chief Chingee in the Affidavit 

states that:

In determining if the Renewal Agreement was acceptable, MLIB weighed not just 
the benefit and accommodation measures contained within it, but also the 
aggregate of the benefit and accommodation measures in the Site C 
Agreements.  MLIB would not have entered into the Renewal Agreement if the 
associated benefits created by the Site C Agreements were not part of the 
package.  MLIB considers the Renewal Agreement’s accommodation for past 
impacts and infringements of MLIB title and rights insufficient in isolation from the 
other Site C Agreements (Affidavit, para. 16).

36. It would not be consistent with the honour of the Crown for BC Hydro to suspend or 

terminate Site C without consulting MLIB about how that affects the package of benefits that 

was integral to the Renewal Agreement, and resetting the new relationship between MLIB and 

BC Hydro.
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37. For MLIB, it was important that BC Hydro acknowledged that “the Williston Reservoir 

forever changed MLIB’s connection with the MLIB Territory and created profound hardships 

within the MLIB community (Affidavit, para. 13), and that BC Hydro “recognized that a new 

relationship was needed between MLIB and BC Hydro” (Affidavit, para. 13).  Terminating Site C 

and not honouring the agreements MLIB approved as a requirement of the Renewal Agreement 

would not be consistent with the honour of the Crown.  When considering promises made to 

Aboriginal groups in respect of promises made by the Crown, the Crown must interpret those 

promises in a purposive way and ensure those promises are upheld (Manitoba Metis Federation 

Inc. v. Canada (Attorney General), 2013 SCC 14, para. 128).

PART 4.0—IMPACTS FLOWING FROM THE IBA IF SITE C IS TERMINATED OR 
SUSPENDED

38. Construction of Site C has already caused impacts on MLIB’s title and rights, but only a 

very small portion of the accommodation for those impacts has been provided.  If Site C is 

suspended or terminated, then the Crown will need to consult with MLIB regarding what 

accommodation has been provided, and what new and additional accommodation must be 

provided for impacts that have already occurred, and may continue to occur.

39. The Crown must know that the benefits provided in the IBA do not represent a maximum 

level for accommodation if Site C is suspended or terminated.  The Crown will need to address 

new circumstance by consulting and providing accommodations that are appropriate to those 

circumstances in which the decision is made (Taku River Tlingit First Nation v. British Columbia 

(Minister of Environment), 2014 BCSC 1278, at paras. 53, 63 and 70; Huu-Ay-Aht First Nation 

et al. v. The Minister of Forests et al., 2005 BCSC 697, para. 123; Chartrand v. British Columbia 

(Forests, Lands and Natural Resource Operations), 2015 BCCA 345, at para. 79).
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PART 5.0—IMPACTS FLOWING FROM CONTRACTING AGREEMENT IF SITE C IS 
CONTINUED, SUSPENDED OR TERMINATED

40. In the Affidavit, Chief Chingee stated that the termination or suspension of Site C will 

cause undue hardship for MLIB (para. 28).  MLIB businesses have incurred significant 

expenses in preparing for contracting opportunities for Site C.  Most of those expenses “were 

financed based on at least six to eight years of contracting opportunities” (Affidavit, para. 28).  

With only two years of contracting opportunities, “(t)he suspension of termination of Site C 

would mean the end of MLIB’s construction business” (Affidavit, para. 28).

41. The Renewal Agreement recognized that the Williston Reservoir and other BC Hydro 

infrastructure displaced MLIB members from their traditional livelihoods and that MLIB aspired 

to become “an economically thriving community” (Renewal Agreement, para. 5, page 1).  The 

Renewal Agreement further promised MLIB contracting opportunities on BC Hydro projects 

(Renewal Agreement, para. 5, page 4), and listed Site C as such a project in Appendix A to the 

Renewal Agreement.  The Contracting Agreement does not just flow from the IBA.  It also flows 

from BC Hydro’s acknowledgement of past impacts and its promise to help MLIB develop self-

sustaining livelihoods for its members to replace the livelihoods destroyed by previous 

BC Hydro infrastructure.  

42. The suspension or termination of Site C would have the opposite effect.  Instead of 

making MLIB and its members better off through participation in Site C, suspending or 

terminating Site C would leave MLIB and its members worse off.  BC Hydro’s biggest promise to 

MLIB for economic development would be gone.  Businesses would not survive.  Members 

would still not have the economic opportunities that were promised to accommodate for Site C’s 

impacts and to replace the livelihoods destroyed by previous BC Hydro infrastructure.  Instead, 

past infrastructure and its impacts would endure and the impacts from Site C would persist.
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43. The honour of the Crown requires that BC Hydro consult with MLIB before it decides to 

suspend or terminate Site C.  The honour of the Crown also requires that BC Hydro 

accommodate MLIB for those impacts to its title and rights.  As part of that consultation and 

accommodation, BC Hydro needs to discuss what contracting opportunities will be provided for 

the remediation of Site C with MLIB.  MLIB wants to ensure that any contracting opportunities it 

will have for such remediation are equivalent or better than it would have had if Site C 

continues.

44. If Site C continues, MLIB will require consultation with BC Hydro regarding its process 

for awarding contracts.  As Chief Chingee stated in the Affidavit:

MLIB has had problems with the bidding process for contracts.  It discussed 
those concerns directly with the CEO of BC Hydro and the Minister of Energy, 
Mines and Petroleum Resources.  After that things have improved, but more 
work needs to be done.  If Site C continues, MLIB would expect BC Hydro to 
remedy this by providing MLIB with more direct award contracts (Affidavit, 
para. 30).

PART 6.0—IMPACTS FLOWING FROM TLA IF SITE C IS SUSPENDED OR 
TERMINATED

45. The Renewal Agreement expressly connected the Tripartite Land Agreement with the 

new relationship BC Hydro was forging with MLIB and BC Hydro’s regret for past impacts and 

promise not to repeat the mistakes of the past (Renewal Agreement, paras. 4 and 6, page 5).  

To not transfer the 2,500 acres would be to repeat those same mistakes. 

46. The Tripartite Land Agreement was to provide MLIB will lands to “restore a small portion 

of the MLIB Territory to the use and control of MLIB” (Affidavit, para. 29).  By placing those 

lands in the control of MLIB, it could use those lands to exercise its Aboriginal title and rights.  

Any decision to suspend or terminate the proposed transfer of those lands triggers the duty to 
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consult both with respect to promised accommodation for past impacts and the impacts created 

by Site C.

47. The Crown also still needs to address MLIB’s outstanding land claims.  The lands 

promised by the Tripartite Land Agreement “would still not be sufficient to accommodate MLIB 

for past impacts to the MLIB Territory and MLIB’s title and rights” (Affidavit, para. 29).  If Site C 

is suspended, then the Crown will have at its disposal expropriated fee simple lands that it can 

use to address outstanding MLIB claims.  The Crown must consult with MLIB before any 

disposal of that land, and MLIB expects that if Site C is terminated, that those surplus fee simple 

lands held by the Crown will be used to address MLIB claims (Musqueam Indian Band v. British 

Columbia (Minister of Sustainable Resource Management), 2005 BCCA 128, paras. 66 and 67, 

and 94).

PART 7.0—IMPACTS TO MLIB TERRITORY IF SITE C IS SUSPENDED OR 
TERMINATED

48. If Site C is suspended or terminated, “the territory will be left looking like a moonscape.  

Large sections of the MLIB Territory have been deforested.  Many slopes would need to be 

stabilized to prevent erosion” (Affidavit, para. 33).  More importantly, those impacts will need to 

be addressed.  As Chief Chingee stated in the Affidavit:

Those impacts will need to be remediated.  Some may not be able to ever be 
remediated to MLIB’s satisfaction.  For those impacts, MLIB will bear the full 
brunt of the impacts as if Site C had been constructed, but MLIB will not receive 
the full payments, contracting opportunities and land that the Crown promised in 
accommodation for those impacts and infringements (Affidavit, para. 35).  

49. If Site C is suspended or terminated, then the Crown will have a duty to ensure that 

those impacts do not remain unaccommodated.  MLIB will expect Crown consultation on how its 

Territory will be remediated.  MLIB will expect to be awarded direct-award contracts to 

remediate its Territory so that MLIB can fulfill its role as the stewards of its Territory and so it is 
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accommodated for impacts caused by Site C and other BC Hydro infrastructure.  The honour of 

the Crown requires that such contracting opportunities are equal or greater than those currently 

agreed to under the Contracting Agreement.

50. Further, if Site C is suspended or terminated, some impacts may never remediated.  

MLIB will expect the Crown to fulfill its constitutional duty to accommodate MLIB for such 

impacts and by ensuring that monetary payments and land transfers are negotiated that would 

be equal or more than those agreed to in the IBA and Tripartite Land Agreement.  

PART 8.0—CONCLUSION

51. The Crown’s duty to consult and accommodate MLIB has been triggered by the 

Province’s decision to review Site C to determine if it should be completed, suspended or 

terminated.

52. The Commission cannot discharge that duty, but must report to the Lieutenant Governor 

in Council that the duty has not been discharged and that consultation has not even begun.  The 

Commission must ensure that its report states that Crown must consult MLIB about any 

potential decision regarding Site C and must consider how such a decision would advance or 

impair reconciliation.

53. Suspending or terminating Site C affects agreements between BC Hydro and MLIB not 

just with respect to impacts caused by Site C, but also historical impacts caused by the 

development of BC Hydro’s infrastructure in MLIB’s Territory.  The honour of the Crown requires 

that in suspending or terminated Site C, the Crown cannot leave MLIB worse off than it would 

have been had Site C proceeded.  To ensure that does not happen, if Site C is suspended or 

terminated, BC Hydro must provide MLIB with:

a) monetary benefits equal or greater than those provided by the IBA;
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b) contracting opportunities whose aggregate value is equal or greater than the 

amount agreed to in the Contracting Agreement; and

c) lands that are equal or greater than the 2,500 acres promised by the Tripartite 

Land Agreement.

54. MLIB would like to begin the consultations necessary with the Crown to ensure that any 

decision with respect to Site C upholds the honour of the Crown.  

55. MLIB respectfully requests that the Panel conducting the Site C Inquiry include the 

information contained in MLIB’s submissions in its report to the Lieutenant Governor in Council.
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